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Pre-emptor is bound to take property subject to 
same risks as vendee — Transfer of survey- 
number by father as manager of joint Hindu 
family — Suit for pre-emption by oo*oocupant 
— Sons of vendor are neither necessary nor 

proper parties — Pre emption — Suit for _ 

Parties to 185 
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cation of rule of estoppel and waiver after pre¬ 
emption right has accrued 887a 

- Ss. 175, 182, 183 —Oocupant not to mean 

merely reoorded oocupant — Unrecorded ooou- 
pant also to have right of pre-emption — Date 


Berar Land Revenue Code (contd.) 
of posting of notice at ohaudi and proclamation 
in village to be taken to be the date of servioe 
for purposes of S. 182 (3) 4146 

-Ss. 176, 182 — Notice under S. 176 (1) 

given — Sale by oooupant to third person not 
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pre-emption — Stranger seeking to withdraw 
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not justified — Suit to be deoreed in favour of 
person having such right 344 

- S, 176 —Sale in pursuance of decree based 

on award — Sale is involuntary — No right of 
pre-emption exists 365 

- S. 176 (1 )—Notice under, need not specify 

person to whom property is to be sold — Pro- 
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Berap Land Revenue Code (cotud.) 

perky may be sold to person different from one 
specified in notioe 11G6 

-S. 177—Lahan gahan mortgage — Mort¬ 
gagee obtaining foreclosure decree is subject to 
condition of pre-emption 84 a 

—-—S. 177 — Mortgage by manager of joint 
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bers — Latter lose all interest in property_ 
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——-S. 180 — Consideration agreed to be paid 
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ration Bmaller than mentioned in notice under 
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——Ss. 180 and 176 (1) — ‘Transfer,’ mean¬ 
ing of—3. 180 does not require that actual sale 
should be in favour of same person and for 
same price as mentioned in notioe 116 j 

-S. 183 — Unilateral, fictitious and sham 

transaction doe3 not give rise to right of pre* 
emption 171a 

- Ch. XIV —Transfer of Property Aot does 

not apply 34 c 

Cattle Trespass Aot (I [l] of 1871 ), S. 20 

—Complaint under 8. 20 — Claim for compen¬ 
sation for loss is not necessary — It is the duty 
of Magistrate to award compensation under 

s - 22 136ft 

t - S* 22 —Scope—Section does not deal with 

offence” and "conviction**— No imprisonment 
can be ordered in default of payment of fine 
and compensation — S. 545 (1) (b), Criminal 
P. C.« has no application 117 

- S. 22 —Complaint under S. 20 — Fine 

cannot be imposed— Compensation can be 
awarded under 8. 22—S. 545 (1) (a), Criminal 
P. 0., has no application 136 a 

- S . 22 —Complaint under 8. 20—Claim for 

compensation for loss is not necessary—It is 
the duty of Magistrate to award compensation 
under S. 22 1365 

C. P. and Berar Collection of Information 
and Letting of Houses Order (1946)—C. P. 
and Berar Regulation of Letting of Accommoda¬ 
tion Aot (XI [111 of 1946), 8 2—C. P. and 
Berar Collection of Information and Letting of 
Houses Order 1946, is not ultra vires 140a 
—-— Cls. 2 (a) and 3 (1) —"House” refers to 
building or part of building, whether old or 
new 140ft 

C. P. and Berar Criminal Procedure Am 
endment Ordinance (II [2] of 1948)— 
Assent of Governor-General is deemed to have 
been given by virtue of Ss. 88 (l) (b) (iii) and 
88 (8), Government of India Aot (1935) 165 

•- S , 2 —Pith and substance of 8. 2 lies 

entirely within item 2 of Concurrent Legisla. 


C. P. and Berar Criminal Procedure 
Amendment Ordinance (conti.) 
tive List of Constitution Act—It is not ultra 

vires, because it incidentally relates to firearms 
and ammunition k;,i 

C P. and Berar Debt Conciliation Act (II 

[2] of 1933), Si. 2 (e) and 13 (3) —’Debt*_ 

Successor of lambardar pacing arrears of land 
revenue payable by previous lambardar to save- 
property purchased by successor -Suit by 
successor under S. 69, Contract Act, to recover 
amount so paid by him — Decree passed in such 
suit is'debt.' 101 

--S. 2 (e) —‘Debt’—Scope— Debt includes 

liability of guardian to pay minor sums which 
he had taken from them—It is debt in hands 
of his legal representative 235e 

-5. 15 (3) — Debtor transferring house to 

creditor in pursuance of agreement under Aot 
—Debtor agreeing that he would be liable for 
any arrears of taxes realized from vendee — 
Arrears found due and realized from creditor- 
vendee—Creditor-vendee obtaining decree for 
amount so realized, against debtor—Decree 
held hit by the latter part of 8 15 (3) and 
could not therefore be executed until all 
amounts payable under agreement under Aot 
had been paid or such agreement had oeased to 
subsist 8 

- S. 16 —’Any matter pending before a 

Board*—Expression oannofc be construed as 'any 
matter pending before a Board which is later 
found to have jurisdiction to entertain the 
application*— (Obiter) 354 d 

- Ss. 21 and 15(1 )—Execution can be 

poefcponed only on production of certificate 
under S. 15 (1)—Board ordering certificate to 
be issued under 8. 15 (1) but no certificate 
issued—Production of copy of order-sheet of 
Board is not sufficient—Execution cannot be 
stayed 42 

-5. 23 —Fact that Board had no jurisdic- 

tion is immaterial 235/ 

-S. 23 —Application before Board for debt 

conciliation—Name of K mentioned as creditor 
but suit debt not included—Statement by K 
under S. 8 (1 )—E including suit debt—Debt, 
however, denied by debtor—Board refusing to 
conciliate debt— K filing suit to recover debt— 
Debtor contending that K oould exclude only 
period from date when K bad made application 
under S. 8 (1) to date of dismissal of applica¬ 

tion by Board —Held K was entitled to exclude 
period from date of debtor’s application to 

Board to date of rejection of K's application 

23 og 

- S. 23 —Application to Board — Board 

deciding that it has no jurisdiction to entertain 
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C. P. and Berar Debt Conciliation Act 

(contd.) 

it—Time during which auch application i3 
pending can be exoluded 354c 
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S. 7, Essential Supplies (Temporary Powers) 
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of 1914), S. 5 — Interpretation of Statutes 
—Retrospective effect-—Statute affecting vested 
rights should not be given retrospective opera, 
tion 14Gc 

C. P. and Berar Money lenders Act (XIII 
[13] of 1934), S. 9— Mortgage in 1923—Act 
applies — Interest cannot exceed principal— 
Repayments not appropriated towards principal, 
do not reduce principal 815 

-S. 9 —Principal of loan—Determination 

—8* 9 is intended to incorporate law of 
damdupat 195c 

- S. 11 —Final decree for sale under 0. 34, 

R. 5, Civil P. C.— Order directing payment 
by instalments can be passed under S. 11 : 
1942 N.L.J. 150 and I.L.R (1947) Nag. 470 ; 
A.I.R. (35) 1949 Nag. 180 : 1947 N.L.J. 391, 
Overruled (FB) 174 

C P. and Berar Municipalities Act (II [2] 
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(1929), R. G —Octroi tax on excise duty paid is 
illegal 270a 

~—S. 80A —Money recoverable under indem¬ 
nity bond—Seotion does not apply 486 

-8. 84 — Assessment of tax alleged to be 

ultra vires Municipal Committee — Suit for 
refund can be entertained by civil Court 2706 
C. P. and Berar Public 8afety Act 
(XXXVIII 138J of 1947), S. 2 —Membership 
of Communist party, which is not declared 
unlawful, does not prima facie attract provi¬ 
sions of Act 146a 

S. 2 (1) (a) — Satisfaction of Provincial 
Government—Court cannot enquire into_Pre¬ 

sumption as regards satisfaction of Government 

S. 2 ( 1 ) (a )—Order reciting that Govern¬ 
ment are satisfied that person has been acting 
and is likely to aot in manner prejudicial to 
public safety, order and tranquillity, etc — Aot 
using words "or”—Order held not defective 

—-S. 6 Grounds of detention and particulars 

-Purpoee and objeot of _ Court cannot ask 

Government to reveal all information on whiob 
action was taken 6 “° 


C. P. and Berar Public Safety Act (LXII 
[62] of 1948), Ss. 35 (2) and 4 — Seotion 85 
(2) does not give retrospective effect to S. 4 — 
Grounds supplied to detenu under S. 5 of Aot 38 
of 1947 vague—Defect cannot be cured by 
resort to S. 4 of Act of 1948 1466 

C. P. and Berar Regulation of Letting of 
Accommodation Act (XI [11] of 1946), S. 2 
—0. P. and Berar House Rent Control Order, 
1947, Para. 13—Aot and Order have no retros¬ 
pective effect so as to affect pending proceedings 

3 

- S. 2 —C. P. and Berar Collection of Infor¬ 
mation and Letting of Houses Order, 19 46 is 
not ultra vires 14Ua 

C. P. and Berar Relief of Indebtedness Act 
(XIV [14] of 1939), Ss 6 (3) and 23(1) — 
Sections 6 (3) and 23 (1) apply to Collector — 
Matter respecting property pending before Debt 
Relief Court—Powers of Collector to deal with 
property are at an end — Debt Relief Court or 
judgment-debtor can transfer property 870i 

- S. 8 (1 )—Two decrees, one in suit A and 

another in suit B against judgment-debtor — 
Decree in suit B fully satisfied — Application 
under S. 5 wrongly mentioning decree in suit B 
instead of in suit A —Dsoree, however, correotly 
described—Decree-holder treating decree as one 
in euit A —Order of discharge obtained — Dis¬ 
charge order held related to decree in suit A 

227a 

- S. 8 (1 )—Claim in respect of share in 

village profits not falling within oognizance of 
Debt Relief Court —Failure of claimant to 
mention such claim in statement under S. 8 (1) 
iesults in its automatic discharge 2276 

- S, 8 (2 )—Failure to furnish full particu¬ 
lars of debt of whioh statement was furnished 
under S. 8 (1) — Discharge of dtbt under S. 8 
(2) is illegal 111 

- S. 11 (2), Proviso 2 — Debt Relief Court 

—Powers of — Court has power to execute 
document on behalf of recalcitrant party 370a 

- S. 11 (2), Proviso 2 — Debt Relief Court 

executing sale deed on behalf of debtor — Deed 
directing creditor to take possession of property | 
sold from Court by taking out execution—Direc¬ 
tion confers no jurisdiction on Court to deliver 
possession — Court cannot pas3 decree of that 
kind or execute one—Civil suit is proper remedy 

370 c 

- S. 11 ( 2 ), Proviso 2 —Seotions 6 (8) and 

23 (1) apply to Collector — Matter respecting 
property pending before Debt Relief Court — 
Powers of Collector to deal with property are 
at an end — Debt Relief Court or judgment- 
debtor can transfer property 3704 

- S. 12 (2 )—Instalment falling due on 

15-6.1842 — Remission of rent for agricultural 
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C. P. and Berar Belief of Indebtedness Act 

(oontd.) 

year 1941-42 ending on 1-5-42 — Payment of 
instalment must be deemed as suspended under 
8 . 12 (2)—Its non-payment does not constitute 
default 106a 

: -S. 13 (3) — Default in payment of one 

instalment only—Order passed under S, 13 (3) 
is without jurisdiction — Executing Court is 
entitled to refuse to execute it 1066 

- IQ — Order for costs passed by Debt 

Relief Court—Civil Court has no jurisdiction to 
execute such order 359 

— 5. 23 —Bar against jurisdiction is different 
from plea of res judicata—Section 23 whioh bars 
jurisdiction of certain Courts cannot prohibit 
raising of plea of res judicata in civil Court 

304a 

- S. 23 —'Any matter pending before a Debt 

Relief Court,' meaning of—Suit for pre-emption 
pending in civil Court—Subject-matter of suit 
is not same as in application for settlement of 
debt — Decree in such suit is not invalid by 
reason of pendency of debt relief proceedings 

381a 

- S. 23 (1) (c) — Matter regarding settle¬ 
ment of debt pending before Debt Relief Court 
—Agreement — Application to implement 
terms of agreement by execution of sale deed of 
property — At that date Collector exercising 
power respecting property — Court held had 
power to exeoute deed 3706 

C. P. and Berar Temple Entry Authoriza¬ 
tion Aot (XLI [41] of 1947), S. 2 (b) — 
Temple — Question of ownership of temple is 
immaterial 3836 

- Ss. 3 (1), 2 (c) and 6 (l) — Rules and 

regulations regarding religious worship not made 

— Denying entry into temple to excluded 

persons is not illegal 383a 

C. P. Land Revenue Aot (II [2] of 1917), 
S. 1 — Fundamental rights in land in 0. P. 
vest in Government as in Berar 4036 

- Ss. 75, 159 — Partition between co-pro. 

prietois — One allotted land free of revenue in 
lieu of share in village — Concession enures for 
benefit of his descendants and not to transferees 
who are alien to family 88 

- Ss. 187 , 109 —Lambardar can be appoin¬ 
ted from thekadari body — He is entitled to 
remuneration apart from any arrangement 
under S. 109 1446 

-S. 188 (2) (c) — Village profits — Suit 

for—Lambardar acquiring absolute occupancy 
field and selling it at profit — Other co.sharers 
can claim their share of profit 193a 

- S. 188 (2) (c) — Suit against lambardar 

for accounts — Interest can be claimed from 


C. P. Land Revenue Act (contd.) 
date of notice of demand—Plaintiff uot entitled 
to interest on such sum which he refused to 
accept from lambardar as his share of profits 

19 3c 

-S. 192 — Protected thekadar appointed 

as lambardar prior to Act — Suit by co-sharer 
thekadar for village profits — Protected fcheka- 
dar oan olaim lambardari haq 6ven though not 
fixed under S. 192 ilk 

-S. 203 — Occupant of abidi site since 

before the 30 years settlement possesses proprie¬ 
tary right and his right is not merely that of 
licensee subordinate to proprietary right of 
malguzar 120a 

- S. 203 — Absence of notification under 

S. 203 <5) cannot negative existence of proprie¬ 
tary rights held by old occupantea of abadi site 

1206 

Central Provinces Local Self-Government 

Act (IV [4J of 1920), Ss. 71, 79 and Rules 
thereunder — Section 79 is confined to orders 
and decisions under the Act — Order contra¬ 
vening Act is not one ‘under the Act* — Suit 
for refund of tax illegally imposed by District 
Council is not barred by S. 71 (Per Rose J .) 

1906 

-S. 73 — 'Anything purporting to be done 

under the Act’—Meaning of—Board imposing 
tax exceeding Rs 50 on trading person — Tax 
is beyond the authority of Board — Act by 
Board is not one purporting to be done under 
the Act (Per Bose J .) 190c 

C. P. Money-lenders Act (XIII [13] of 
1934), S 3 (1) (b) — Letters Patent (Nag.), 
Cl. 10 — Finding of fact under 8.3 (1) (b) — 
Finding of first appellate Court acoepted in 
second appeal is final and binding 316 

- S. 7 — Civil P. C. (1908), S. 100 — 

Mixed plea of law and faot—Plea that Money, 
lenders Aot applied to the case and that because 
no accounts were furnished interest ought to be 
disallowed is a mixed plea of law and fact and 
cannot be raised for first time in second appeal 

229c 

- S. 7 (c) —Scope — Court has power to 

reopen accounts to limited extent indicated 
in section — Action of debtor in making pay- 
mant towards interest or of creditor in appro¬ 
priating payment towards interest is immaterial 

31 

C. P. Municipalities Act (II [2] of 1922), 

S. 3 (k) — Word 'owner' does not include 
leasee 1526 

- S. 66 (l) (a) —Value of nazul land held 

by pereon under lease from Government cannot 
be taken into consideration in assessing pro¬ 
perty-tax 152 a 
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C. P. Municipalities Act (contd.) 

- Ss. S3 and 84 — Taxes prohibited by law 

— Suit for refund in civil Court is not barred 

215 d 

-S. 83, cl. 2 — Reference under— Facta 

should be clearly stated and points referred 
should be clearly formulated 148a 

-S. 103 —“May” in “may by notice to be 

delivered'* does not mean that giving of notice 
is optional 18c 

- Ss. 168 (4) t 103 and 167 —Notice under 

S. 103 not fixing date for demolition of building 
erected when sanction was refused— Defect is 
not validated by S. 1G8 (4) 185 

-Ss. 199 , 103 and 167 — Notice under 

8. 103 not fixing time for demolition of building 
erected when sanction refused— Erection not 
demolished—There is no breach of S. 103 18a 

- Rules under, li. 1, Proviso — Schedule to 

Rules, Item 31— Crude oil and diesel oil aro 
petroleum and are exempt from ootroi duty— 
Proviso to R. 1 prevails over Item 81 1485 

C. P. Tenanoy Act (I [l] of 1920), Ss. 2 (2), 
95 (l) (before its amendment in 1940 )—Sindi 
trees are not fruit trees—Tenants have no right 
in toddy juioe extracted from sindi trees stand¬ 
ing on their tenanoy land 245 

- S. 2 (5 )— Construction of temple is not 

improvement 218c 

- S. 6 —Purchaser from absolute occupancy 

tenant is liable to pay rent to landlord for inter¬ 
vening period from date of transfer till it is 
avoided 864 

- S. 9 —Absolute occupancy holding— Sale 

in execution of rent decree— Purchaser takes it 
subject to encumbrances—Prior sale of holding 
under 8. 18, 0. P. Debt Conciliation Act, for 
default in payment of instalments of mortgage 
debt—Auction purchaser in execution of rent 
decree is bound by suoh sale 1145 

- S. 12(1) (c) —Applicability—Transfer by 

proprietor—Seotion does not apply 389i 

- S. 12.A (15 )— Decree in suit under 

8. 12-A (15)—Execution — Crops to go along 
with land 838a 

-S. 27 —Elder brother in sole charge and 

management of holding, actually paying rent 
and aoceptiDg notice under 8. 27 served on him 
without protest that younger brother is tenant 
—Notice Berved is valid notice to younger bro. 
toer 2185 

-8!. 27 —Under Tenanoy Act diversion does 

not automatically resuic in forfeiture—To esta- 
blish waiver of forfeiture by acceptance of rent 
after forfeiture, tenant must show land!ord*s 
knowledge of his right to enforce forfeiture and 


C, P. Tenanoy Aot (contd.) 

acceptance of rent with consoious abandonment 

of right of forfeiture 2184 

-S. 37 (2) (b )—Lease or sale—Transaction. 

has to be read through beneath verbiage—Pro¬ 
prietor holding fields in sir rights parting with 
occupancy rights in fields and not ownership out¬ 
right—Parties agreeing for payment of specified 
rent—Transaction is lease, even though desori. 
bed as sale 889(? 

- S. 37 (2) (b )—Person holding sir as ten- 

ant cannot create occupanoy tenant— But pro¬ 
prietor of sir may agree that sub-tenant may 
hold as near as may be on such terms as he 
would have held had he been an occupancy tenant 
—Duty of Court in such case pointed out— 
Speoifio performance with such variation can be 
deoreed 889e 

- S. 38 —Person holding sir as tenant can¬ 
not create occupancy tenant—But proprietor of 
sir may agree that sub-tenant may hold as near 
as may be on suoh terms as he would have held 
had he been an occupancy tenant— Duty of 
Court in suoh case pointed out—Speoifio perfor¬ 
mance with such variation oan be deoreed: 389e 

-S. 95 (l) (before its amendment in 1940) 

—8indi trees are not fruit trees— Tenants have 
no right in toddy juice extracted from sindi trees 
standing on their tenanoy land 245 

Civil Procedure Code (V [5] of 1908), 
S. 2 (11) and O. 22, R. 3 — Suit by bena- 
midxr in his own name — Death of benami - 
dar —Real owner cannot be added as his legal 
representative 176 

- Ss. 2 (2), 115 and O. 7, R. 11 —Addition¬ 
al court-fee demanded by trial Court after trial 
of suit to completion — Suit dismissed for 
non-payment — Order amounts to rejection of 
plaint—Appeal and no revision lies 373 

- S. 2 (17) (h )—Services of member of 

Indian Educational Service lent to Rajkumar 

College Raipur—He is still public officer within 
8. 2 (17) (h) 362a 

-S. 9 — O P. Municipalities Aot (II [2] of 

1922), Ss. 83 and 84—Taxes prohibited by law 
—Suit for refund in oivil Court is not barred 

2154 

- S. 9 —Assessment of tax alleged to be ultra 

vires Municipal Committee — Suit for "refund 
can be entertained by oivil Court 27 db 

- S . 11—Bar against jurisdiction is different 

from plea of res judicata —S. 28, C. P. and 
Berar Relief of Indebtedness Aot which bars 
jurisdiction of certain Courts cannot prohibit 
raising of plea of res judicata in civil Court 

804a. 
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Civil P. C. (contd.) 

— S. 11 — Court of exolusive jurisdiction — 
DeoiBion of Debt Relief Court — S. 11 does not 
apply but principle of res judicata applies: 8046 

-S. 11—Directly and substantially in issue 

—Suit for dissolution of partnership and ac¬ 
counts against G and L —C denying his liability 
—Issues framed without objection from plaintiff 
—Court finding that G was not partner and that 
he was not liable to partnership in respeot of 
transaction entered into by him with L — C dis¬ 
charged from suit and decree passed against h 
—Subsequent suit against G for recovery of 
amount deoreed against L in previous suit in 
respect of transaction held barred—Issues decid¬ 
ed in previous suit held operated as res judicata 

811 

- S. 11 — Res judicata in same proceeding 

—Question finally decided at earlier stage— 
Question not to be canvassed at subsequent Btage 

319<i 

-S. 11—Previous suit for pre-emption— 

Defendant not pleading that dooument of eale 
was in fact a mortgage—Decree for pre-emption 
on basis that it was sale — Subsequent suit for 
possession by purchaser from pre-emptor — 
Deoision in pre-emption suit operates as res 
judicata 3816 

-S. 11—Execution—Compromise decree — 

Decree providing that it is to be deemed fully 
satisfied if specified part of deoretal amount 
were paid before certain date — Such amount 
deposited some days later than that specified 
with statement that it was in fall satisfaction of 
decree—Withdrawal of deposit by decree holder 
who had started execution held did not mean 
that he accepted the condition — Upon withdra- 
wal, execution dismissed as partly satisfied—No 
appeal by judgment-debtor—Order held became 
conclusive — Judgment-debtor could not raise 
contention that decree-holder must be deemed 
to have accepted oendition that deposit was 
made in full satisfaction of decree, in second 
appeal in subsequent execution taken out by 
decree-holder for balance of decretal amount 

885 

- Ss. 38 and 4-7 —Default in payment of one 

instalment only—Order passed under 8. 18 (3j, 
G. P. and Berar Relief of Indebtedness Act 
(XIV [14] of 1989) is without jurisdiction— 
Executing Court is entitled to refuse to execute 
it 10b6 

-S. 38 —Powers of executing Court — Exe¬ 
cuting Court can refuse to execute decree only if 
illegality is patent on its face 131 

- S. 39 — Order for costs passed by Debt 

Relief Court—Civil Court has no jurisdiction to 
execute such order 359 


- S. 42 — Suit under S. 12A (15), C. I\ 

Tenanoy Aot (I [ 1J of 1920; —Decree in terms 
of 0. 20, R. 14, Civil P. C. — Execu ting Court 
to exeoute decree as it is 

-S. 47 —Questions within section—Question 

as to rateable contribution as between different 
mortgjg d items—Mortgagee decree-holder ap¬ 
plying to have only one of two properties sold 
for realisation of whole decree—Opposite pirty 
contending that both properties are liable to 
contribute rateably under S. 82, T. P. Act— 
Question is one under S. 47 155 a 

-S. 47 — Debt Relief Court executing sale 

deed on behalf of debtor—Deed directing credi¬ 
tor to take possession of property sold from Court 
by taking out execution — Direction oonfers no 
jurisdiction on Court to deliver possession — 
Court oannot pass decree of that kind or execute 
one—Civil suit is proper remedy 870 j 

- S. 47 —Decree for specific performance of 

contract of sale and for delivery of possession 
of house—Execution—Warrant for delivery of 
possession issued and possession delivered — 
House broken open and movables handed over 
to decree.holder by process server—Question as 
to return of movables held did not relate to 
execution and separate suit for their recovery 
not barred 375d. 

- S. 47 — Parties—Meaning of — Dispute 

between parties on same side affecting party on 
opposite side within S. 47 898<r 

- S. 47, 0. 21, Rr. 89, 90, 91 and 22 —Alle¬ 
gation that auction purchaser is judgment-deb¬ 
tor’s benamidar — 0. 21, R. 92 not bar to 
enquiry into allegation by executing Court: 398a 

- Ss. 65 and 68 —Sale by Collector in a case 

sent to him under S. 60, Provincial Insolvency 
Act—S. 65 applies even if sale is otherwise than 
in execution of decree — Title of puroh3ser 
relates back to date of sale 12 1 

- S. 70 (1) (b) — Rules under (C. P.) — 

Rule 12, Revenue Book Circulars III-8 — 
Powers of collector are not conterminous with 
those of executing Court—Collector can tormi. 
nate proceedings before him and report matter 
to civil Court — Attachment does not come to 
end by such termination — He oan al30 restore 
proceedings under S. 151, Civil P. C—Collector 
dismissing case for default when both decree- 
holder and judgment debtor were absent—Notice 
to judgmenfc-debtor is not necessary before re- 
storing case to file 1606 

- S. 80 — Liquidator of co-operative society 

_Suit against, for declaration that his con¬ 
tributory order was null and void — Notice 
under 8. 80 held necessary — Previous proceed¬ 
ings in execution of suoh order held did not 
constitute such notice 25a 
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-S'. SO — "Waiver of notice—Party entitled 

to notice and waive his right—Delay in raising 
objection to want of notice — Defendant held 
must be deemed to have waived bis right to 
notice in circumstances of case 266 

-S. SO — Act done in official capacity — 

Principal of College kicking subordinate while 
taking charge of College property from him — 
Notioe under S. 80 not necessary 3626 

-S. 01 — Mode3 of escape from restrictions 

of section — Special damage, meaning of — 
Held, plaintiffs had pleaded special damage 
and plaint could not be rejected 314c 

-Ss. 02 and 03 — Collector appointed 

under S. 93 generally to accord sanction under 
S. 92 — Collector not, however, invested with 
right to exercise powers of Advocate-General in 
the particular case — Collector’s order refusing 
sanction is ultra vires 183a 

- S. 06 — Order of Single Judge of High 

Court in eecond appeal — No appeal lies under 
Civil P. C. but only under Letters Patent: 1886 

-,S. 100 — Inference from proved facts — 

Finding of two lower Courts based upon wrong 
inference from proved facts — Finding can be 
reconsidered in second appeal 216 

- S. 100 —Finding of fact by first appellate 

Courtmust beclearandspeoifioasitisfinal: 171c 

-S'. 100 — Finding that person is not 

manager of joint family is finding of fact bind¬ 
ing in second appeal 2296 

-.S'. 100 — Mixed plea of law and faot — 

Plea that Money-lenders Act applied to the case 
and that because no accounts were furnished 
interest ought to be disallowed is a mixed plea 
of law and fact and cannot be raised for first 
time in eecond appeal 229c 

-S. 100 — Question of law — Inferences 

-from documents and statements of parties 

* amount to question of law 300a 

-.S'. 100 — Question of law — Compromise 

deed forming root of title — Its construction is 
question of law 3006 

-S. 100 —Question of law—Construction of 


statute is a matter of law 800 

-&. 100 — Question of law — Whether re 

judicata and estoppel oan be applied whe 

neither parties has pleaded them, is question c 

la * 800 

- -S. 100 — Question of law — Adveree poE 

session — Question linked up with fact an 
effeot of compromise — Question of existene 
^of compromise and its terms dependent on intei 
pretation of evidence — These are questions c 
law and question of adverse possession deper 
~dant on them is also question of law 800 

-S. 100 — Question of fact — Fraud is 

.question of faot 339 


Civil P. C. (contd.) 

- S. 100 — Question of fact — Question of 

adequacy of consideration is one of fact 3896 

- S. 100 —Erroneous finding of fact by first 

appellate Court — Evidence for consideration 
in support of finding — No defeot in procedure 
—Finding is final 414a 

- S. 100 —Finding of fact by lower Courts, 

to be binding must be based upon evidence — 

High Court will not, however, weigh evidence 

436 

- S. 100 _Finding of fact based on account 

books not regularly kept is bad 414 d 

- S. 110 —Question of law—Inferences from 

documents and statements of parties amount to 
question of law 300a 

- S. 110 —Question of law — Compromise 

deed forming root of title — Its construction 
is question of law 3006 

- S. 110 —Question of law — Construction 

of statute is a matter of law 300o 

- S. 110 —Question of law — Whether res 

judicata and estoppel can be applied when 
neither parties has pleaded them, is question 
of law 300d 

*- S. 110 — Substantial question of law — 

By "substantial” is meant substantial between 
parties — Decision turning one way or another 
on particular view of law — Question is sub¬ 
stantial between parties 300# 

- S- 110 —Case involving points A, B and O 

— Decision on point A sufficient to dispose of 
case — Leave to appeal cannot be granted if 
point A does not satisfy necessary conditions 
even if points B and C satisfy them 300/ 

- S. 110 —Question of law—Adverse posses¬ 
sion — Question linked up with faot and effeot 
of compromise — Question of existence of 
compromise and its terms dependent on inter¬ 
pretation of evidence — These are questions of 
law and question of adverse possession depen¬ 
dant on them is also question of law 300(7 

- S. Ill —Decision of single Judge in eecond 

appeal — Leave to appeal under Cl. 10. Letters 
Patent (Nagpur), refused — Appeal to Privy 
Counoil does not lie 96 

- S. 115 — Order demanding additional 

court-fee on plaint — Plaint not rejected under 
O. 7, R. 11 —Order is open to revision 46 

- S. 115 and 0 . 23 t B. 1 —Appellate Court 

allowing withdrawal of suit under O. 23, R. 1 

on ground not covered by that rule_There 

is illegal exercise of jurisdiction — High Court 
will interfere in revision 106 

- S 115 —Decision as to court-fee — Order 

demanding additional court-fee is ievisable 

37a 

-S. 115 —Order requiring payment of addi¬ 
tional court-fee — Order is revisable 97a 
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— S. 115—- Party aggrieved by decree under 
—Revision lies only in extreme oases 126a 

--S’. 115 —- Court-fees Aot (1870), S. 12 — 

S^ope — Seotion provides means for protection 
of court.fees revenue and does not afford remedy 
to litigant against demand of additional court- 
fee— Remedy of litigant is under S 115. 

Civil P. G. 211a 

S'. 115 —Objections to validity of award— 
Court rejecting objections and passing decree in 
accordance with award — Revision not main¬ 
tainable 849a 

-S'. 149 and 0 7, R. 11 — S. 149 does not 

overrule 0. 7, R. 11 —Plaint not understamped 
on face of it — Subsequent discovery that it is 
under stamped — Court is bound to give time 
for making up defioienoy under 0. 7, R. 11: 2636 

-S'. 151 — Insolvency Court — Order of 

annulment passed — S. 151 cannot be invoked 
for taking aotion under S. 4, Provincial Insol. 
venoy Act (Obiter) 39 d 

-S. 151 — Laohes — Applicant guilty of 

laches is not entitled to invoke S. 15 L to his aid 
(Olntex) 39 e 

-S'. 151 — Executing Court bag inherent 

power to dismiss and restore execution applica. 
tion 160.x 

-S 151 —Rule 12. Revenue Book Circulars 

III.8—Powers of Collector are not contermin¬ 
ous with those of executing Court—Collector can 
terminate proceedings before him and report 
matter to civil Court — Attachment does not 
come to end by such termination—He can also 

restore proceedings under S. 151, Civil P. 0_ 

Collector dismissing case for default when both 
decree-holder and judgment debtor were absent 
—Notioe to judgment debtor is not necessiry 
before restoring case to file 1606 

--S’. 151 —Fraud between parties—Alterna. 

tive remedy of suit open to aggrieved party— 
Inherent powers cannot be invoked — Suit for 

partition withdrawn against one defendant_ 

Application under S. 151 for setting aside with¬ 
drawal on ground that consent for withdrawal 
was obtained by fraud — Plaintiff has remedy 
of suing again for partition same defendant — 
Inherent power cannot be invoked 366a 

-0. l t R. 1 — Question of misjoinder must 

be considered on allegations in plaint — Five 
plaintiffs claiming perpetual injunction against 
one defendant prohibiting him from dealing 
with plot can join in one suit 8146 

- 0. I, Rr. 2, 13; 0. 2, R. 7 — Objection as 

to misjoinder or embarrassment or delay must 
he taken at earliest stage—Objection taken long 
after framing of issues not to be entertained 

314a 
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- O. 1, R, 10 —Hundi— Suit by undisclosed 
principal of payee of hundi, on original transac¬ 
tion— Benamidar holder who has not given 
valid discharge not impladed as party Suit not 
maintainable 21c 

—0. 1, R. 10 — Dispossession of tenant_ 

Suit by landlord with tenant as co-plaintiff is 
maintainable 1266 

- 0. 1, R. 10 — Preemptor is bound to take 

property subject to same risks as vendee — 
Transfer of survey.number by father as manager 
of joint Hindu family—Suit for pre-emption by 
co-oooupant— Sons of vendor are neither neces¬ 
sary nor proper parties—Pre-emption—Suit for 
—Parties to lb‘5 

- O. 2, R. 2 —Cause of action — Meaning of 

— Same transaction giving rise to different 
causes of aotion — Different claims need not be 
included in game suit 195a 

- O. 2, R. 2 —Partition suit — Dismissal of, 

for want of proseoution — Fresh suit for parti¬ 
tion by same plaintiff of same property is not 
barred under 0. 23, R, 1 (3) 3666 

- O. 6, It 2 —Tort — Negligence — Special 

damages—Pleadings and proof 60a 

- 0. 6, It. 2 —Plaintiff having option to base 

suit on one of two alternative causes of action 
—Suit based on one cause of action •— Plaintiff 
cannot be allowed to base it subsequently on 
another cause of action 103 

- 0. G, R. 2 —Person not party to document 

seeking to establish that the transaction evi¬ 
denced by document was not intended by parties 
to be what it purported to be — Case should be 
pleaded and proved 2436 

- O. 6, R. 17 — Amendment allowed subject 

to payment of costs—Defendant accepting costs 
without protest or reservation of his right to 
challenge it—Amendment cannot be challenged 
subsequently 5a 

- 0. 6, R 17 — Suit on earlier and later 

mortgage filed within limitation — Amendment 
seeking to base it on earlier mortgage—Amend¬ 
ment held should be allowed as it did not intro¬ 
duce new case 56 

- O. 7, R. 7 — Consideration can be proved 

to be other than that stated— Plaintiff suing as 
for cash paid—Proof that no cash was paid but 
that defendant promised amount in coneidera. 
tion of something else — Decree for plaintiff is 
legal 1136 

-0. S, Rr. 3 and 5 —Plaint alleging several 

facts— Defendant intending to deny them must 
deny each fact separately—In absence of specific 
denial, defendant will be deemed to have admit¬ 
ted it if Court does not require its proof 394a 
- 0. 8 t R. 5 —Specific denial— Plaint alleg¬ 
ing in Para. 1 that plaintiff was adopted son 
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and had attained majority on particular date 
and that therefore his suit was within time— 
Defendant merely denying plaintiff’s adoption 
and denying Para. 1 o! plaint —Held there was 
no specific denial as to date on which plaintiff 
attained majority — Allegations of facts as to 
plaintiff s majority must be treated to have been 
admitted by defendant 21 a 

-0. 8, R. 6 — Set off — Parties mu 9 t fill 

same character in both cases— Suit for village 
profits against lambardar by co sharer — Lam- 
bardar cannot claim aet-off of plaintiff’s share of 
joint judgment-debt due to lambardar 1936 

- 0. 20, R. 11 — Final decree for Bale under 

0. 84, R. 5, Civil P. 0. — Order directing pay. 
ment by instalments can be passed under S. 11, 

C. P. and Berar Money-lenders Act, 1934 1942 
N. L. J. 150 aod I. L. R. (1947) Nag 470; 
A. I. R. (35) 1948 Nag. 180 : 1947 N. L. J. 
391, Overruled (FB) 174 

-0. 20, R. 14 (b) — Title passes from date 

of deposit — Registered document of sale not 
necessary 8386 

-0. 21, R. 1 —Compromise decree for pay. 

ment by instalments — Decree not prescribing 
mode of payment—Judgment debtor has option 
to pay amount either out of Court or to deposit 
it in Court whose duty is to execute the decree 

1416 

- 0. 21, R. 1 — Execution — Compromise 

deoree—Deoree providing that it is to be deem¬ 
ed fully satisfied if specified part of decretal 
amount were paid before certain date — Suoh 
amount deposited soma days later than that 
specified with statement that it was in full 
satisfaction of deoree — Withdrawal of deposit 
by decree-holder who bad started execution held 
did not mean that he accepted the condition— 
Upon withdrawal, execution dismissed as partly 
satisfied—No appeal by judgment-debtor—Order 
held became conclusive—Judgment-debtor could 
not raise contention that decree-holder mu 9 t be 
deemed to have accepted condition that deposit 
was made in full satisfaction of decree, in second 
appeal in subsequent execution taken out by 
decree-holder for balance of decretal amount 

385 

-0. 21, R t 2 (3 )—Proceedings under Cri¬ 
minal P. C. (1898), 8 , 476 before executing 
Court for offenoes alleged to have been com¬ 
mitted in executing proceedings _Civil P. 0., 

O. 21 , R. 2 (3) does not apply and Court is not 
precluded from considering uncertified pay. 
ments—Court does not act as executing Court 

. _ 276 

O. 21, Rr. 32 and 34 —Debt Relief Court 
Powers of—Court has power to execute docu¬ 
ment on behalf of recaloitrant party ~ 870a 
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- O. 21, R. 72— Sale by decree-holder with* 

out permission or in naras of another after 
refusal of psrmi83ion to bid — Sale is voidable 
and not void 414c 

-0. 21, R. 00 — Application under, for set- 

ting aside sale—Court cannot set aside sale on 
grounds not mentioned in application—Ground 
not raised before first Court cannot be con¬ 
sidered by appellate Court 18^ 

-0. 22, Rr. 3 and 11 — Appeal in partition 

suit—Death of one of appellants pending appeal 
—Legal representatives not brought on record 
—Whole appeal abates 91a. 

- 0. 22, Rr. 3 and 11 and O. 41, R. 4— 

0. 41, R. 4 cannot override 0. 22, Rr. 3 and 11 

916 

-O. 22, R . 3 —Person claiming property to 

be his own and not that of deceased is not 
" intermeddler ” Hid 

- 0. 22, R. 4 —Death of one of respondents 

—Legal representative not brought on record 
within time — Appellant’s failure to enquire 
who was the legal representative — Appeal 
abates against heirs of deceased 1716 

__I_ 0. 23, R. 1 — ‘ Other sufficient cause ‘ — 

Means oause analogous to formal defect — Suit 
for possession of bouBe site based on unregister¬ 
ed document of title — Defeofc in suit is one of 
substance and not of form — 0. 23, R. 1 does- 
not apply 10a 

- O. 23, R. 1 — Fraud between parties — 

Alternative remedy of sait open to aggrieved 
party—Inherent powerB cannot be invoked—Suit 
for partition withdrawn against one defendant — 
Application ander 8. 151 for setting aside with¬ 
drawal on ground that consent for withdrawal- 
was obtained by fraud — Plaintiff hae remedy 
of suing again for partition same defendant— 
Inherent power cannot be invoked 366a 

- O. 23, R. 1(3 )—Partition suit—Dismissal 

of, for want of prosecution — Freeh suit for 
partition by same plaintiff of same property is 
not barred under 0. 23, R. 1 (3) 3666 

-O. 32, R. 7 —Review by successor—Com¬ 
promise by next friend of minor without leave 
of Court—Court recording compromise—Minor 
oan apply for review of order as it amounts to 
a mistake apparent on face of record — Appli¬ 
cation for review must, however, be made to 
Judge passing order and not to his saccsBSOr 

298a 

- O. 32, R, 7(2) — Compromise by next 

friend or guardian ad litem of minor without 
leave of Court is void as against minor 2986 

-0. 34, Rr. 1 and 2 — Parties to appeal— 

Effeot of non-joinder — Preliminary decree for 
foreclosure against several defendants including 
subsequent mortgagee — Appeal by subsequent 
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mortgagee claiming exclusion of one of mort¬ 
gaged properties on ground of adjustment be- 
tween himself and decree-holder subsequent to 
decree—Other defendants not made parties— 
Appellant held was claiming splitting up of 
mortgage behind back of other defendants and 
appeal, therefore, wa9 incompetent 296 

- O. 34, Br. 4 and 5 —Award by Registrar, 

•Co-operative Societies passed in form of final 
decree — No objection by parties — Award not 
illegal 398e 

-0. 34, R. 6 — Enforceability of olaim — 

Right under S 68 (1) (c), T. P. Aot, is different 
from right under O. 34, R. 6, Civil P. C.—Pur. 
chaser from mortgagor not liable under 0. 34, 
R. 6, Civil P. C. but liable under S. 68 (1) (o), 
T. P. Aot — Right under S. 68 (1) (o) can be 
enforced by separate suit or in suit to enforce 

mortgage 319 a 

-0. 41, B. 2 — Plea as to bar of suit under 

O. 2, R. 2, not raised—Evidence recorded can¬ 
not be looked into 19 5b 

- 0. 43, B, 1 (t)— Letters Patent (Nagpur), 

Cl. 10 — Ex parte decree in seoond appeal — 
Application for rehearing of appeal — Order 
rejecting application — Order is not " judg¬ 
ment’*—No Letters Patent appeal lies — Even 
if it is judgment, no appeal lies in absenoe of 
leave of Judge passing order—Such order is one 
passed in exercise of second appellate jurisdiction 
and not original jurisdiction—No appeal also lies 
under 0. 43, R. 1 (t) — Code does not provide 
for appeals within High Court 188a 

-O. 47, Br . 1 and 2 —Review by successor 

—Compromise by next friend of minor with¬ 
out leave of Court — Court recording compro¬ 
mise — Minor can apply for review of order as 
it amounts to a mistake apparent on face of 
record—Application for review must, however, 
be made to judge passing order and not to his 
successor 298a 

- O. 47, B. 1 — Fraud between parties — 

Alternative remedy of suit open to aggrieved 
party — Inherent powers cannot be invoked — 
Suit for partition withdrawn against one defen¬ 
dant — Application under S. 151 for setting 
aside withdrawal on ground that consent for 
withdrawal was obtained by fraud — Plaintiff 
has remedy of suing again for partition same 
defendant—Inherent power cannot be invoked 

366a 

- Sch III, Para. 11 —Contraot Aot (1872), 

S. 65—'Discovered to be void'—Sale of village 
share by A to B with express agreement that A 
would be liable to refund personally to B whole 
or part of consideration if B is deprived of pro. 
perty sold due to any cause — Property sold 
under Collector’s management under Sch. Ill, 


Ciyil P. C. (contd.) 

Para. 11, Civil P. C—Subsequent auction sale 
by collector of part of property — Suit by B 
against A for refund of proportionate considers, 
tion—Though sale to B is void under Sch. Ill, 
Para. 11, Civil P. 0, personal agreement to re¬ 
fund consideration being valid and enforceable B 
was entitled to refund of consideration —B was 
also entitled to olaim it under S. 05, as Le had 
discovered invalidity of contract subsequently 
when it was sold by Collector 292 

- Soh. Ill, Para. 11 (1) — Matter regard¬ 
ing settlement of debt pending before Debt 
Relief Court — Agreement — Application to 
implement terms of agreement by execution of 
sale deed of property — At that date Collector 

exercising power respecting property Court 

held had power to exeoute deed 3706 

Companies Aot (7 [VII] of 1913), S. 12 (1) 
—"Province” does not inolude province outside 
Dominion of India—Company having register¬ 
ed place of business in place in Indian Domi¬ 
nion — Resolution after partition of India 
transferring same to Karachi, a place in Pakis¬ 
tan — DiBtriot Judge at former place has no 
jurisdiction to oonfirm resolution 290 

Contract Aot (9 [IX] of 1872), Ss. 2 and 3 
—Resolution by certain bank—Under resolution 
land to be sold to plaintiff under 25 years’ 
soheme — Plaintiff to execute kabuliyat every 
year in favour of bank — Date of commence- 
ment of lease not settled—Resolution not com¬ 
municated to plaintiff — Suit by plaintiff for 
specific performance —Held in absence of com¬ 
munication there was no contraot between 
parties — Condition regarding execution of 
kabuliat offended against provisions of S. 21 
(g), Speoifio Relief Aot 286 

-S. 23 —Person agreeing not to bid against 

another — Agreement is not illegal 113a 

- S. 25 (3 )—Promise to pay—Acknowledg¬ 
ment under S. 19, Limitation Aot differs from 
"promise to pay" within meaning of S. 25 (3) 

— Implied promise under S. 19, Limitation 
Act, is not equivalent to "promise in writing” 

— "Real account Btated" is different from ac¬ 
knowledgment — Case depends upon language 
used in each document—Intention to pay time- 
barred debt must be clearly expressed — Mera 
admission of liability without expression of in¬ 
tention is not enough—Promise to pay interest 
is sufficient expression of intention — Letter 
held contained promise to pay within S. 25 (3) 

229a 

- S , 27 —Person agreeing not to bid against 

another — Agreement is not illegal 118a 
—62 —Later mortgage deed for considera¬ 
tion comprising amount due on earlier mortgage 
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— Later mortgage invalid — Mortgagee is en¬ 
titled to sue on earlier mortgage 5c 

- S. 65 —'Discovered to be void’ — Sale of 

village share by A to B with express agreement 
that A would be liable to refund personally to 
B whole or part of consideration if B is depriv¬ 
ed of property sold due to any cause—Property 
sold under Collector’s management under 
Sch. Ill, Para. 11, Civil P. C. — Subsequent 

auction sale by collector of part of property _ 

Suit by B against A for refund of proportionate 
consideration—Though sale to B is void under 
Sch. Ill, Para. 11, Civil P. C , personal agree¬ 
ment to refund consideration being valid and 
enforceable B was entitled to refund of consi¬ 
deration— B was also entitled to claim it under 
S. 05, as he had discovered invalidity of con¬ 
tract subsequently when it was sold by Collector 

292 

-S. 65 — Agreement to lease not registered, 

though required by law to be registered—Speci¬ 
fic performance refused — Purpose falling 
through — Consideration paid must be returned 
on basis of money had and received 389* 

- S. 72 — Voluntary payment, question as 

to—Payment of tax on demand without protest 
—Payment is not voluntary but under coercion 
—Tax, if illegal can be recovered under S. 72 

216c 

- S. 73 — Sale of Goods Aot (1930). Ss. 18, 

23 ( 1 ), 26, 46 ( 1 ), 54 ( 2 ) and 66 — Contraot 
on 6 th December 1939 for purchase of 81 bales 
of yarn from plaintiff—Delivery to be taken on 
6 th January 1940 — Contract not for any 
particular bales but for any 31 bales forming 
part of large stock — Defendant (buyer) repu¬ 
diating oontraot by not taking delivery—Plain¬ 
tiff, after notice to buyer, re selling goods on 

30th June 1940 and suing for damages_Plain- 

tiff held entitled to difference between oontraot 
prioe and rates prevailing on 6 th January 1940 
(and not on 80th June 1940) when breaoh 
occurred 199 

-S. 124 — Oontraot of indemnity and con¬ 
traot of guarantee — There are two parties in 
case of former and three parties in case of 
latter — Contract held one of indemnity 48a 
-S. 126 — Oontraot of indemnity and oon¬ 
traot of guarantee — There are two parties in 
case of former and three parties in cage of latter 
—Contraot held one of indemnity 48a 

— - S. 172 — Court-fees Aot (1870), S. 7 (iii) 

and (ix) _ Suit to redeem pledge of ornaments 

— 01 . (iii) applies — Court-fee on market value 
of property has to .be paid — There can be 
mortgage of moveable — There can be suit 
for redemption of suoh mortgage as contemplat¬ 
ed by cl. (ix) — But suoh mortgage should be 


Contraot Act (contd.) 

distinguished from pledge to which cl. (iii) would 
apply 368 

Co-operative Societies Act (II [2] of 
1912), Ss. 3 and 43 —Rules framed by Govern, 
ment of C. P. and Berar under S. 43—Notifioa. 
tion of Government conferring powers of 
Registrar under rules on Ssnior Deputy Regis¬ 
trar — There being two Deputy Registrars 
senior and junior — Award signed by "Deputy 
Registrar” — Person making award to be pre¬ 
sumed Senior Deputy Registrar — Award is 
valid 398* 

- S. 42 (2) (b) and (e) —Contributory order 

— Assets and liabilities and deficit to be made 

up must be shown 2 6c 

- S. 42 (6) and (2) (f) — Liquidator’s 

order under 8. 42 (2) (f) unreasonable, arbitrary 
and illegal — Civil Court can set it aside 26 d 
--S- 43 — Rules under — Rule 82 (0. P.) 

— Mistake apparent on face of record—Regis¬ 
trar can correot award — Civil Court not to 


question decision of Registrar in execution 313 
Court-fees Act (VII [7] of 1870) -— Inter¬ 
pretation of Aot — Ambiguity or doubt to be 
resolved in favour of subjeot 376 

-Interpretation — Act should be construed 

strictly 976 

- S. 7 — Determination of court fee payable 

— Court-fee payable should be determined on 
allegations in plaint 97 d 

- S. 7 (iii) and (ix )—Suit to redeem pledge 

of ornaments — 01. (iii) applies — Court fee on 

market value of property has to be paid_There 

can be mortgage of moveable — There can be 
suit for redemption of suoh mortgage as con¬ 
templated by cl. (ix)—But such mortgage should 
be distinguished from pledge to whioh cl. (iii) 
would apply 368 

—;— S. 7 (iv) (b) and Sch. II, Art. 17 — Ap¬ 
plicability — S. 7 (iv) (b) applies to suits for 
partition where family is joint at date of suit 
and there has been ouster — Division of status 
before suit—Seotion not applicable—Plaintiff in 
joint possession olaiming change in mode of en¬ 
joyment—Sch. II, Art. 17 applies — Plaint and 
written statement both to be considered for 
determination of court-fees 305 

-S. 7 (iv) (c) — Suit for mere declaration 

Consequential relief neither asked for nor 
necessary — Court-fee payable is under Art. 17 
(iii) of Soh. 2 and not under S. 7 (iv) ( 0 ) 37c 

-- (c) — Whether suit is really one 

for declaration with consequential relief is to be 
determined by looking to substance of plaint — 
Plaintiff not in possession of his deceased father’s 
self-acquired property — Suit for mere declara¬ 
tion that he has share in and is entitled to be 
manager of suoh property — Suit falls under 
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S. 7 (iy) (o) and not under Court-fees Aot (1870), 
Soh. II, Art. 17 2116 

--S. 7 (iv) (c )—Plaint diaoloaing neoe99ity to 

ask further relief than mere declaration—Court 
oannot compel plaintiff to olaim euoh relief — 
Sait fails under S. 42, Specifio Relief Aot if such 
relief is not claimed 211c 

-S. 7 (iv) (c) and Sch, II, Art . 17 (vi )— 

A gifting property to B — Subaequently C tak- 
ing mortgage of same property — Suit by C on 
mortgage — B impleaded ag one of defendants 
but discharged on his claiming paramount title 
ag donee — Mortgage decree and sale in exe¬ 
cution — Suit by B for declaration of title and 
for injunction restraining defendants from disturb¬ 
ing his possession — Suit held was governed 
by S. 7 (iv) (c) and not by Soh. II, Art. 17 (vi) 

847 

- S. 7 (iv) (f) — Suit for accounts—Valu- 

ation—Plaintiff is entitled to value it arbitrarily 

4a 

- S. 12 — Order requiring payment of addi- 

tional court-fee—Order is revisable 97a 

- S. 12 — Scope — Seotion provides means 

for protection of court-fees revenue and does 
not afford remedy to litigant against demand of 
additional court-fee — Remedy of litigant is 
under 8. 115, Civil P. 0. 211a 

*- Soh. I, Art. 1 —Rejection of plaint under 

O. 7, R. 11 (o)—Oourt-fee on appeal should be 
ad valorem on difference between court-fee paid 
and demanded in lower Court: 18 N. L. J. 207: 
A. I. R. (22) 1935 Nag. 83 : 167 I. C. 186 
(F B.), Overruled (F B ) 1 

- Sch.II, Art. 17 (Hi )—Suit for mere decla¬ 
ration — Consequential relief neither asked for 
nor necessary — Court-fee payable is under 
Art. 17 (iii) of Soh. 2 and not under S. 7 (iv) (c) 

87c 

- Sch. II, Art. 17 (v) (0 . P .)—Suit for de- 

olaration that adoption was invalid—Suit affeo- 
ting title to property — Value of property 
exceeding Rs. 400—Value of property is subject- 
matter of suit — Ad valorem court-fee on same 
is necessary 263a 

—-Sch. II, Art. 17 (vi) and S. 7 (iv) (b)— 
Joint family property—Suit by member in joint 
possession for partition — Sohedule II, Art. 17 
(vi) and not S. 7 (iv) (b) applies 97c 

Criminal Procedure Code (V [6] of 1898), 

S. 29 (2 )—Mussalman Wakf Aot (1928), S. 10 
—Non-compliance is "offence’* 

— District Court cannot entertain application 
under S. 10 and impose fine : I. L. R. (1987) 
Nag. 682 = A. I. R. (24) 1987 Nag. 185=169 
I. 0. 648, Overruled (FB) 137a 

- S. 145 —Dispute regarding right of way— 

Section applicable is S. 147 and not S. 146 — 


. I. R. 1919 Nagpur \- 

Criminal P. C. (contd.) 

Notice and preliminary order under S. 145 
—Proceedings under S. 117 are not invalidated 

27;5a 

- -S. 117 —Dispute regarding right of way _ 

Seotion applicable is S. 147 and not S. 145 _ 

Notice and preliminary order under S. 115 
—Proceedings under S. 147 are not invalidated 

275a 

—— S. 147 — Order in nature of mandatory 
injunction cannot be passed 275A 

- S. 161 (3) (As amended in 1945 _Re¬ 
cord of statements—Police officer merely mak- 
ing digest ot what he learnt from persons 
examined — There is contravention of subs (3) 

260a 

-S. 162 —Statements of prosecution witnes- 

ses not available to defence—Evidence of such 
witnesses should be disregarded— Trial is not 
necessarily vitiated— Statements of some only 
of prosecution witnesses available— Evidence of 
such witnesses can be received but with caution 

260 b 

-S. 195 (o )—Order directing withdrawal 

of oomplaint under S. 195 (5)— Nature of_ 

Order is judicial and not administrative—Order 
if passed ex parte is not proper order 226 

: -Ss. 205, 540. A —Inherent powers, scope of 

—No provision of law of principle in oonfliot 
within exeroise of inherent power— Inherent 
power can be exeroieed—High Court can exempt 
accused from appearance in Court under inhe¬ 
rent powers, in cases not covered by Ss. 205 
and 540A 3346 

- S. 287 —Statement of accused is not affir¬ 
mative evidence—Statement should be conside¬ 
red along with prosecution evidence 1G36 

- S. 288 — Deposition of witness before 

Sessions Court materially different from one 
given by him before committing Court — Wit¬ 
ness won over— Deposition before committing 
Court can be brought on record before Sessions 
Court and be acted upon, without corroboration, 
as substantive evidence—Deposition is usable 
for all purposes without being Bpeoifically put 
to witness though it is desirable to so put it 

254a 

-S 342 (3 )—Statement of accused is not 

affirmative evidence — Statement should be 
considered along with prosecution evidence 

1G36 

- S. 353 —Interpretation—Section does not 

confer power on Court to dispense with personal 
attendance of accused 334a 

- S. 403 (1 )—First trial void ab initio for 

want of requisite sanction giving jurisdiction to 
Court—Sentence and conviction quashed—Fresh 
trial upon same facts after obtaining sanotion is 
not barred—Fact that aooused served part of 
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sentence under first trial would not stand in 
way of freeh trial 327 

_S. 423— Enhancement of sentence—Origi¬ 
nal sentence of 6 months and fine of Ba. 100 
or in default imprisonment for further period of 
<5 months — On appeal, substantive sentence 
reduced to a day, already undergone and fine of 
Rs. 600 or in default further term of 6 months 

_There is no enhancement of sentence 140c 

_S. 423 — Order under S. 107—Appeal — 

Appellate Court can remand proceedings for 
retrial 222 

-S. 423 (c) and (d )— Appeal from order 

under S- 476—Appellate Court cannot remand 
case for evidence and further inquiry 343 

_S. 476 —Proceedings under, before execut¬ 
ing Court for offences alleged to have been com¬ 
mitted in execution proceedings — Civil P. 0 , 
O. 21, R. 2 (3) does not apply and Court is not 
precluded from considering uncertified payments 
—Court does not act as executing Court 276 

-S. 476-B — Appeal from order under 

8 . 476—Appellate Court oannot remand case 
for evidence and further inquiry 343 

-S, 488 —Maintenance agreement between 

husband and wife — Jurisdiction of criminal 
Court iB not ousted 337 

-S. 488 (3 )—More than one month’s 

maintenance allowance remaining unpaid—Im¬ 
prisonment for more than one month can be 
awarded under section 269 

_S. 491— “Improperly” refers to cases 

which, although legal, amount to fraud on Act 
or abuse of powers given by legislature 50a 

*_S. 491 —Powers of High Court— Succes¬ 

sive applications for writ of habeas corpus not 
maintainable—Order already made oannot be 
reviewed 201a 

-S. 491 —'Whenever it thinks fit’—Meaning 

of_High Court cannot pass order as often as 

required notwithstanding previous order 2016 

- Ss.491 t 369 and 561-A — Order under 

8 . 491—Order is judgment within S. 869 and 
oannot be altered or reviewed— Section 561-A 

confers no such power 201c 

-<S. 491 —Order under—Appeal—Appeal to 

Federal Court and Privy Council, when lies 

201 d 

-S. 517 —Person aooused of theft acquitted 

for want of evidence — Property found to be 
eubj’eot of theft—Return of property cannot be 
ordered 17 

-S. 645 (l) (a) — Cattle Trespass Aot 

(1871), 8s. 20, 22 — Complaint under S. 20- 
Fine cannot be imposed—Compensation can be 
awarded under S. 22—Seotion 545 (1) (a), Cri¬ 
minal P. 0., has no application 186a 


Criminal P. C. (contd.) 

- S. 545 (1) (b )—Cattle Trespass Aot (1871), 

S. 22—Scope — Section does not deal with 
“offence” and “conviction”—No imprisonment 
can be ordered in default of payment of fine 
and compensation—Section 515 ( 1 ) (b), Crimi¬ 
nal P. C., has no application 117 

*- S. 561A — Inherent powers, scope of — 

No provision of law or principle in conflict with 
exeroi?e of inherent power—Inherent power can 
be exercised — High Court can exempt accused 
from appearance in Court under inherent powers, 
in cases not covered by 89 . 205 and 540A 

3846 

Criminal trial—Evidence—Motive —Failure 
to prove, does not mean that there was no 
motive 66 a 

Decree—Construction — Instalment decree — 
Decretal amount to be paid in certain fixed 
instalments on fixed dates with interest due — 
Whole executable on default of any two con¬ 
secutive instalments — Default in payment of 
first instalment — Second instalment paid in 
Court on date next to due date, Court being 
dosed on due date—Interest paid on deoretal 
amount minus amount of first defaulted instal¬ 
ment—Payment held to be good 141a 

Defence of India Aot (XXXV [36] of 1939), 
S. 1(4) — Offence under Pipes Control Order, 
1942, committed on 20-10-1944 — Prosecution 
launched on 9-11-1946 can be continued even 
after 30-9 1946 184 

Defence of India Roles (1939 ), R. 90-0 (2) 
—Clause ( 2 ) has no retrospective effeofc 182 
Essentia 1 Supplies (Temporary Powers) 
Aot (XXIV [24] of 1946), S. 7 —Contraven¬ 
tion of Cl, 8 (1), C. P. and Berar Foodgrains 
Control Order (1946)—Mens rea is essential — 
One partner of firm committing offence of con¬ 
travening Cl. 3 ( 1 ) of Foodgrains Control Order 
and punishable under S. 7, Essential Supplies 
(Temporary Powers) Aot — Other partner not 
present cannot be convioted 401 

Evidence—Circumstantial—Murder— Deceas¬ 
ed woman last seen with accused though at 
considerable distance away from spot where her 
dead body was discovered—Deceased wearing 
ornament at time of her disappearance — Cir¬ 
cumstance in which she waB found killed, show¬ 
ing that she was murdered for sake of ornaments 
—Ornaments traced in possession of accused 
soon after murder—Minute stains of human 
blood found on dhoti and shirt of accused—No 
satisfactory explanation either of possession of 
ornaments or presence of blood stains offered : 
Held that all circumstances led to conclusion 
that acoused was the person who committed 
murder of deceased and removed ornaments 
from her body 2776 
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Evidence Act (I [ll of 1872 J, S. 3— Partner¬ 
ship—Prcx>t of—Registered deed of partnership 
—Sharing of profits shown by acoounts—Part¬ 
nership held proved — Mere omissn n to open 
capital account does not disprove its existence— 
Definition of ' proved” in S. 9, Evidence Act — 
Application of definition in considering whether 
partnership is genuine illustrated 249 

--S. 21 —Receipts — Value of, a3 admission 

against party not claiming through exeoutant 

604 

-S. 21 — Trial for giving false evidence— 

Deposition of accused in previous criminal case 
is admi-sible as admission 8086 

-S. 24, — Confession—Voluntariness—Pre¬ 
sumption—Confession to be presumed to be 
voluntary unless contrary is proved 4054 

-S. 27 — Information by person accused of 

murder leading to discovery of ornaments worn 
by deceased at time of her disappearance — In 
order to make statement admissible under S. 27, 
ornaments must be shown to have connection 
with crime of murder, by some such means as 
presence of bloodstains on them — Mere proof 
that they were on person of deceased when last 
seen alive would not establish such connection 
—But inadmissibility of statement under S 27 
would not bar faots of discovery of and posses- 
sion of ornaments by accused being used against 
him — Under 8. 114, Court can draw inference 
that accused committed murder or took part in 
its commission, in absence of any satisfactory 
explanation by accused, how he came in posses¬ 
sion of article 277a 

- S 32 —Verbal statements—Meaning of — 

Questions put with signs made in answer 
amount to verbal statements 405a 

-S. 32 —Dying declaration by signs—Person 

recording not to interpret signs but only to 
describe them — Dividing line is however very 
thin 4056 

- S. 32 —Dying declaration—Conviotion — 

Conviction can be rested solely upon dying 
declaration of deceased 405c 

- S» 32 (2 )—Entry by deceased in account 

book in usual and ordinary course of business 
regarding birth of daughter is admissible 

23 54 

- S. 45 —Insanity—Medical expert—Opinion 

of — It should not take place of judgment — 
Value of such opinion—Duty of Judge — Law 
explained 66c 

- S. 45 —Medical expert — Evidence of, to 

prove insanity at time of commission of offence 
—-It is his duty to keep prisoner under observa¬ 
tion and cot to give evidence on summary of 
evidence in oaae supplied to him 664 

-- S. 45 —Motive for crime — Absence of — 

Inference from faots—Evidence of doctor : 66/ 
1949 Indexes (Nag.) 8 
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Evidence Act (contd.) 

——S. 46 —Medical witness—Evidence accept- 
ed in one case — His evidence may not be ac¬ 
cepted in another 66« 

-S. 68, Proviso — ' Specifically denied”, 

means demed by party against whom document 
is sought to be used—Suit by mortgagee against 
purchaser of equity of redemption — Defendant 
denying execution—Proof of execution by call- 
ing attesting witness cannot be dispensed with, 
even though there is no specific denial by exe. 
cutant of mortgage deed 149a 

-S. 68 —Proof of execution by one attesting 

witness—He must also testify that other attest¬ 
ing witness was also present when executant 
signed document in token of execution 1496 

-S. 92 t Proviso (3 )—Defendant executing 

isar chitbi acknowledging receipt of earnest 

money and promising to execute sale deed_ 

Plaintiff’s suit for specifio performance—Defen¬ 
dant pleading oral agreement that plaintiff 
would execute deed of reconveyance as condition 
precedent — Evidence to prove this oral agree¬ 
ment is admissible 15 

- S. 92 —Consideration can be proved to be 

other than that stated —Plaintiff suing as for 
cash paid — Proof that no CftBh was paid but 
that defendant promised amount in considera¬ 
tion of something else— Decree for plaintiff is 
legal 1136 

- S . 92 —Strangers can show that transac¬ 
tion evidenced by document was not intended 
by parties to be what it purported to be 243a 

-S. 102 —Benami transaction— Burden to 

prove that sale is benami for vendee’s wife is 
on her 878a 

-S. 105 —Insanity—Burden of proof is on 

aocused—Nature of insanity required to escape 
punishment — There is no benefit of doubt in 
this matter . 66a 

- S. 105 —Penal Code (1860), 8. 84—Legal 

insanity — Nature of — Inferential insanity — 
Tests indicated 666 

- S. 105 — Burden is on accused to prove 

that bis case falls under one of exceptions — 

It is sufficient if he creates reasonable doubt in 
case for prosecution 163a 

- S. 114 —Information by person accused of 

murder leading to discovery of ornaments worn 
by deceased at time of her disappearance — In 
order to make statement admissible under 
8 . 27, ornaments must be shown to have con¬ 
nection with orime of murder, by some such 
means as presence of bloodstains on them — 
Mere proof that they were on person of deoeased 
when last seen alive would not establish such 
connection — But inadmissibility of statement 
under 8. 27 would not bar facts of discovery of 
and possession of ornaments by accused being 
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Evidence Act (contd.) 

used against him — Under S. 114, Court can 
draw inference that accused committed murder 
or took part in its commission, in absence of 
any satisfactory explanation by accused, how he 
came in possession of articles 277a- 

_S. 114 — Evidence — Circumstantial — 

Murder — Deceased woman last seen with ac¬ 
cused though at considerable distance away 
from spot where her dead body wa9 discovered 
—Deceased wearing ornament at time of her 
disappearance—Circumstance in which she was 
found killed, showing that she was murdered 
for sake of ornaments — Ornaments traced in 
possession of accused soon after murder — 
Minute stains of human blood found on dhoti 
and shirt of accused—No satisfactory explana¬ 
tion either of possession of ornaments or pre¬ 
sence of blood stains offered : Held that all 
circumstances led to conclusion that accused 
was the person who committed murder of de¬ 
ceased and removed ornaments from her body 

227 b 

*- S. 114 —Price of artiole at issue— Cata¬ 

logue supplied by manufacturers is not hearsay 
evidence—Evidentiary value of catalogue stated 

282a 

-S. 114 — Land shown in name of A in 

title deed — There i3 presumption of fact that 
bungalow and well constructed thereon were 
his property 37 8b 

- S. 114 —Rules framed by Government of 

C. P. and Berar under S. 43, Co-operative 
Societies Aot (1912) — Notification of Govern¬ 
ment conferring powers of Registrar under rules 
on Senior Deputy Registrar, there being two 
Deputy Registrars Senior and Junior— Award 
signed by “Deputy Registrar”—Person making 
award to be presumed Senior Deputy Registrar 
—Award is valid 398a 

- S. 115 —Execution — Compromise decree 

—Decree providing that it is to be deemed fully 
satisfied if specified part of decretal amount 
were paid before certain date — Such amount 
deposited some days later than that specified 
with statement that it was in full satisfaction 
of decree — Withdrawal of deposit by decree- 
holder who had started execution held did not 
mean that he acoepted the condition — Upon 
withdrawal, execution dismissed as partly satis¬ 
fied— No appeal by judgment-debtor — Order 
held beoame conclusive— Judgment-debtor could 
not raise contention that decree-holder must be 
deemed to have acoepted condition that deposit 
was made in full satisfaction of decree, in eeoond 
appeal in subsequent execution taken out by 
decree-holder for balance of decretal amount 

885 


Evidence Act (contd.) 

- S. 115— S. 174 (3), Berar Land Revenue. 

Code (192S), does not affect application of rule 
of estoppel and waiver after pre-emption right 
has accrued . 887a 

General Clauses Aot(X [10] of 1897), S. 3 
(37 )—Mussalman Wakf Act (1923), S. 10 — 
District Court cannot entertain application 
under S. 10 and impose fine: I.L.R. (1937) Nag. 
532 = a. I. R. (24)1937 Nag. 135 = 169 I. C. 
648, Overruled (FB) 137a 

- S. 3 (43) — "Province” does not include 

province outside Dominion of India—Company 
having registered place of business in place in 
Indian Dominion—Resolution after partition of 
India transferring eame to Karaohi, a place in 
Pakistan—District Judge at former place has no 
jurisdiction to confirm resolution 290 

-S. io — Instalment compromise decree — 

Court closed on holiday on due date of payment 
of instalment—Instalment paid on next opening 
date—Payment is not out of time 141c 

Government of India Act (1936), (26 Geo. V 
& 1 Edw. VIII C 2), Ss, 46 (1) and 94 — 
"Province” does not include province outside 
Dominion of India—Company having registered 
place of business in place in Indian Dominion— 
Resolution after partition of India transferring 
same to Karachi, a place in Pakistan—District 
Judge at former place has no jurisdiction to 
confirm resolution 290 

- Ss. 55 and 59 — Central Provinces Legal 

Department Manual (1941), R. 179—Civil P. 0. 
U908), Ss. 92 & 93 — Statutory powerB of Ad¬ 
vocate-General cannot be fettered by Rules of 
Legal Department — Rule 179 does not make 
Advocate-General funotus offioio, when sanction 
iB refused by Collector appointed under S. 93 
(Obiter) 1836 

- S . 100 (1), Sch. 7, List. I, Items 29 and 

42, List. Ill, Item 2 — Pith and substance of 
S. 2, C. P. and Berar Criminal Procedure 
(Amendment) Ordinance (II [2] of 1948), lies 
entirely within Item 2 of Concurrent Legislative 
List of Constitution Aot — It is not ultra vires, 
because it incidentally relates to firearms and 
ammunition 16a 

- S. 102 (4) — Offence under Pipes Con¬ 
trol Order, 1942 committed on 20.10-1944 — 
Prosecution launohand on 9-11-1945 can be 
continued even after v 80-9.1946 134 

- Ss. 107 (2), 88 (1) (b) (Hi) and 88 (3) 

—C. P. and Berar Criminal Procedure (Amend¬ 
ment) Ordinance (II [2] of 1948) — Assent of 
Governor-General is deemed to have been given 
by virtue of Ss. 88 (1) (b) (iii), and 88 (3). 
Government of India Act (1985) l3i 

-S. 142A —Tax on persons carrying on trade 

of husking, milling or grinding of grains imposed 
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Government of India Aot (ccmtd.) 
by Distriot Counoil in 1987 _ Tax is on profes¬ 
sions, trades, eto. within S. 142A and oannot 
exceed Ra. 60 per annum per head after 1st April 
1942 under Professions Tax Limitation Aot 1941 
[Per Division Bench ] 190a 

-S. 142 A —Municipal tax exceeding Rs. 60 

per annum in force on 81st March 1989 _Tax 

is valid after 81st Maroh 1989 but not its 
enhancement 216a 

- S. 142A — "A person” — Registered com¬ 
pany is “a person” within S. 142A 2156 

- S. 240 (2) — Person appointed by In¬ 
spector General cannot be dismissed by Deputy 
Inspeotor-General — Dismissal by Deputy In- 
spector General is void and inoperative — Suoh 
order does not revive previous suspension 118a 

-S. 240 (2 )—Wrongful dismissal— Suit for 

arrears of pay—Servant is entitled only to three 
years* arrears 118c 

-S. 240 (3) — Suspens ion amounts to “re¬ 
duction in rank” — Safeguard provided by sub. 
s. (8) applies 1186 

Guardians and Wards Aot (VIII [8] of 
1890), S. 7 — Guardian appointed under Guar¬ 
dians and Wards Act is not trustee in sense the 
term is defined in S. 8, Trusts Aot—Ward’s pro¬ 
perty does not vest in him—S. 10, Limitation 
Aot, does not therefore apply—But he is trustee 
within S. 2 (11), Limitation Act 235a 

- S. 9 —Distriot Court cannot proceed against 

third person who has taken possession of ward’s 
property 130 

- S. 41 (3) — Scope — Suit for acoounts 

against legal representative of deceased guardian 
is maintainable—S. 41 (3) does not exolude suoh 
suit—No suit for recovery of speoific debt, how- 

ves, lies 235c 

Highway—There is a right to conduot religious 
prooession accompanied by music through public 
street— Worshippers in mosque or temple have 
no right to compel processionists to stop music 

182a 

Hindu law — Adoption — Udasis of Berar — 
Adoption in respeot of property held in personal 
capacity is allowed 378c 

-Castes—Sudras—Hatkars and Gad arias of 

Central Provinces are Sudras 43c 

-Divorce—CuBtom — Divorce by unilateral 

aot of husband is not legal 14 

-Impartible estate—Suarmar zamindari in 

Raipur Distriot is impartible and inalienable 

265a 

--Joint family — Manager — Female can 

become manager 128 

-Maintenance—Illegitimate son even though 

not a dasi putra is entitled to maintenance — 
Suit for possession or in alternative for main- 
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Hindu law (cojitd.) 
tenance — Court can pas3 interim order for 
maintenance where plaintiff’s illegitimate son- 
ship is admitted 159 a 

-Maintenance—Illegitimate daughter is not 

entitled to maintenance 1596 

-Partition — Illegitimate son — Right to 

share acorues only in case of Sudras 13a 

-Partition — Illegitimate son of deceased 

Sudra — He can claim partition as against 
legitimate son even in respect of property which 
was ancestral in father’s hands 48cZ 

-Pious obligation — Award by Registrar, 

Co-operative Societies against Hindu father iu 
respeot of debt not tainted with illegality or im- 
morality — Son bound to satisfy same out of 
joint family property in his hands 3986 

-Stridhan — Power of disposal — Property 

inherited from mother — Daughter has absolute 
power of disposal ('Per Sen J.) 206a 

-Succession—Partition—Devolution of share 

acquired on partition — Separating son if can 
inherit as heir—Dispute between father’s widow; 
and sons of separating son — Sons take to the 
exclusion of widow 108 

-Succession—Illegitimate son— Son of per¬ 
manent concubine — Tests of permanent con¬ 
cubinage—Woman must be in exclusive keeping 
till man’s death — This is for her claiming 
maintenance from estate of deceased — But for 
her son to claim share as illegitimate son in his 
putative father’s property, it is enough if it be 
shown that she was in exclusive keeping till his 
birth 977 

Income tax Act (XI [ll] of 1922), S. 2 (6B) 
—Partnership— Proof of — Registered deed of 
partnership —Sharing of profits shown by ac¬ 
counts—Partnership held proved — Mere omis- 
sion to open capital account doe3 not disprove 
its existence — Definition of “proved” in S. 3, 
Evidence Act— Application of definition in con- 
sidering whether partnership is genuine illus¬ 
trated 249 

India (Adaptation of Existing Indian Laws) 
Order (1947), S. 4 (1) and (2 )—• “Provinoe” 
does not include province outside Dominion of 
India — Company having registered place of 
business in place in Indian Dominion—Resolu¬ 
tion after partition of India transferring same 
to Karachi, a place in Pakistan—District Judge 
at former place has no jurisdiction to confirm 
resolution 290 

Interest Aot (XXXII [32] of 1869), S. 1 — 
"Sums certain” — Certainty of amount must 
exist at time of promise 282c 

Interpretation of Statutes—0. P. and Berar 
Regulation of Letting of Accommodation Act (XI 
[111 of 1946), S. 2 — 0. P. and Berar House 
Rent Control Order, 1947, Para. 13 — Aot and 
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Interpretation of Statutes (contd.) 

Order have no retrospective effect so as to affeot 
pending proceedings 3 

_In interpreting one Act definitions of other 

Acts should not be applied 346 

-Hardebip and policy — Questions of, are 

foreign to matter of construction when there is 
no ambiguity (FB) 137c 

-Construction leading to absurdity and fail. 

iDg to give effect to intention of Act as gathered 
from preamble — Court i3 competent to rewrite 
section 60 as to give effect to that intension 

(FB) 1874 

-Retrospective effect — Statutes affecting 

vested rights should not be given restrospective 
operation 14Gc 

-Proviso — Repugnancy between enacting 

part and proviso—Proviso prevails 1484 

Letters Patent (Nag.), C/. 10 — Finding of 
fact— Finding of firot appellate Court accepted 
in second appeal ie final and binding 316 

- Cl. 10 — Ex parte decree in second 

appeal — Application for rehearing of appeal— 
Order rejecting application — Order is not 
"judgment" — No Letters Patent appeal lies— 
Even if it is judgment, no appeal lie3 in absence 
of leave of Judge passing order — Suoh order 
is one passed in exercise of second appellate 
jurisdiction and not original jurisdiction — 
No appeal also lies under 0 48, R. 1 (t) — 
Code does not provide for appeals within H-gh 
Court 188a 

- Cl. 10 — Order of Single Judge of High 

Court in second appeal — No appeal lies under 
Civil P. C. but only under Letters Patent 

1866 

- Cls. 29 and 10 — Decision of single Judge 

in second appeal — Leave to appeal under 
01. 10 refused — Appeal to Privy Council does 
not he 96 

Limitation Act (IX [9] of 1908), S. 2 (11) 
—Guardian appointed under Guardians and 
Wards Aot is Dot trustee in sense* the term is 
defined in S. 8. Trusts Aot—Ward's property 
does not vest in him — S. 10, Limitation Act, 
does not therefore app'y—but he is trustee 
wilhm B. 2 lll) v Limitation Act 285a 

-S. 4 — Instalment compromise deoree — 

Court closed on holiday on due date of payment 
of instalment — Instalment paid on next open¬ 
ing date — Payment is not out of time 141c 

- S, 10 — Guardian appointed under Guar¬ 
dians and Wards Aot is not trustee in sense 

the term is defined in B. 8. Trusts Act_Ward’s 

property does not veal in him — 8. 10 does 
not therefore apply — But he is trustee within 
8. 2 (11) 285a 

-S. 19 — Promise to pay — Aoknowledg. 

meat under S. 19, Limitation Aot differs from 
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Limitation Aot (contd.) 

‘‘promise to pay" within meaning of 8, 26(8)— 
Contract Act (1872) — Implied promiee under 
S. 19, Limitation Act. is not equivalent to 
"promise in writing"—"Real account stated" ia 
different from acknowledgment—Case depends 
upon language used in each document—Inten. 
tion to pa> time-barred debt must be clearly 
expressed—Mere admission of liability without 
expression of intention is not enough—Promise 
to pay interest is sufficient expression of inten¬ 
tion — Letter held contained promise to ray 
within S. 25 (3) 229a 

- S. 20 — Payment not specifically mad 0 

towards interest — Creditor by appropriating 
it towards interest cannot save limitation 

8946 

-S. 20 — Payment of interest as suoh — 

Parties expressly agreeing that payments shall 
in first instance be towards interest—Endorse¬ 
ment of payment not stating whether it is 
towards interest or principal—It most be treated 
towards interest as suoh — Extrinsic evidence 
is admissible to prove that it was payment of 
interest as suoh 894c 

- S 28 and Art. 144 — Plea of prescriptive 

title must etate all material facts 2666 

- Arts. 7 and 102 — Agreement between 

parties that one of them to supervise work of 
raising, sorting carting and stacking of manga- 
nese ore — 8uit for share or profits by such 
person—Art. 102 and not Art. 7 applied 329 

- Art. 83 — Indemnity bond for faithful 

discharge of duties by bill collector—Artiole 83 
applies—Time runs from date of embezzlement 

48c 

- Art 98 —Suit by ward for accounts against 

guardian appointed under Guardians and Wards 
Act — Article applicable is Art. 120 — Suit 
against legal representative of deceased guardian 
—Artiole applicable is Art 98 2866 

- Art. 102 —Governmenfcof India Aot (1986), 

S. 240 (2) — Wrongful dismissal — Suit for 
arrears of pay — Servant is entitled only to 
three years’ arrears 118 c 

- Art. 120 — Suit by ward for accounts 

. against guardian appointed under Guardians 
and Wards Aot — Artiole applicable is Art. 120 
—Suit against legal representative of deceased 
guardian — Artiole applicable is Art. 98 : 2866 

- Art. 144 — Defendants admitting to have 

entered into possession as lessees — Defen¬ 
dants cannot claim at the same time to have 
no title at all 265c 

- Art. 144 —Zamindari estate — Alienation 

by holder of life estate — No prescription 

against successor 265c 
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Limitation Aot (contd.) 

- Art. 144 — Tenant of zamindari estate 

cannot acquire permanent tenanoy by prescrip¬ 
tion against landlord 265/ 

- Art. 144 — Tenant from year to year — 

Tenant cannot acquire permanent tenanoy by 
prescription against landlord 265 h 

- Art. 144 — Adverse possession — Posses- 

sory title in land — Government having funda¬ 
mental right in all land suoh title cannot 
prevail against it—Person must prove adverse 
possession for continuous 60 years 408a 

- Arts. 144, 149 — Adverse possession — 

Continuous and uninterrupted possession for 
long period — Presumption arising from — 
Presumption may apply to private individuals 
but not to body in whom fundamental right 
resides 4 f >8c 

- Art. 181 — Amount under certain mort¬ 
gage payable on 25th July 19 l! — Suit to 
enforce mortgage filed in 1980 — Claim for 
personal deoree — Under preliminary decree, 
liberty to apply for personal decree reserved to 
deoree-holder — Sale conformed on let April 
1989—Application for personal decree on 15'h 
October 194L — Application held, within limi¬ 
tation 819a 

Medical jurisprudence — Insanity — Symp- 
toms and prognosis of epileptic amnesia or 
automatism and psychosis, discussed 66 p 

Muhammadan law — Pre-emption — Appli¬ 
cability to Central Provinces — It applies pro. 
vided all parties are Muslims 861 

Mussalman Wakf Act XLII [42] of (1923), 
88. 3 and 6 — Interpretation of Statutes — 
Hardship and policy— Questions of, are foreign 
to matter of construction when there is no 
ambiguity (FB) 187c 

- 3 , 5 — S. 8 not complied with — S. 5 

does not come into operation (FB) 1876 

_S. 10 — Non-oompliaDoe is "offence’* — 

District Court cannot entertain application 
under S. 10 and impose fine : I. L. R. (1987) 
Nag. 682 = A I. R. (24) 1987 Nae 185 = 
169 1. 0. K48, Overruled (FB) 137a 

Negotiable Instruments Act XXVI [26] 
of 1881), Sa 8 ana 78 — Huudi — Suit by 
undisclosed principal of payee of hundi, on ori¬ 
ginal transaction — Benamidar bolder who has 
not given valid discharge not impleaded as 
party — Suit not maintainable 21c 

- S 8 — Benami transactions are not re- 

oognisei in connexion with negotiable instru¬ 
ments— Parties to negotiable instrument cannot 
show that they aoted benami through others 

21 d 

Partnership Aot (IX [9] of 1932), S. 4 — 

Partnership — Proof of — Registered deed of 
partnership — Sharing of profits shown by 
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Partnership Act (contd.) 
accounts — Partnership held proved — Merc 
omission to open capital account does not die- 
prove its existence — Definition of "proved" in 
S. 8. Evidence Aot — Application of definition 
in considering whether partnership is genuine 
illustrated 249 

Penal Code (XLV [45] of I860 , ,S ^ 

— Evidence Act (1872). S. 105 — Insanity-- 

Burden of proof is on accused — Nature of in 
sanity required to escape punishment — There 
is no benefit of doubt in this matter 60a 

-S. 84 — Legal insanity — Nature of — 

Inferential insanity — Tests indicated 666 

- S. 84 — Insanity — Medical expert — 

Opinion of — It should not take plaoe of judg¬ 
ment— Value of such opinion — Duty of Jadge 

— Law explained 66c 

-S. 84 — Medical expert—Evidence of, to 

prove insanity at time of commission of offence 
—It i3 his duty to koep prisoner under observa¬ 
tion and not to give evidence on summary of 
evidence in case supplied to bim C6 J 

- S. 84 — Motive for crime — Absence of 

— Inference from faots — Evidence of doctor 

60/ 

-S. 84 — Uncontrollable and irresistible 

impulse 66k 

-5s. 143, 296 and 341 —Prosecution under, 

of eight accused — Conviotion of five under 

Ss. Il8, 296 and 841 and rest acquitted — In 
appeal one more accused acquitted—-Conviction 
of remaining accused under 8.1 13 cannot stand 

192c 

- Ss. 191 and 193 — Offence of giving false 

evidence — It is not necessary that false state 
ment should have material bearing upon matter 
under enquiry before Court — Materiality can 
however have bearing upon sentence 303a 

- Ss. 296 and 341 — Religious procession 

lawfully engaged on public road — Procession 
does not change its charao:er by temporary- 
stopping of music before mosque — Accused ob¬ 
structing it and not allowing it to pass by road 
in front of mosque — Aooused are guilty under 
Bs. 296 and 841 1826 

- S 299, Expl 2 —Possibility that life might 

have b j en saved by operation — Offence still 
is culpable homicide 19a 

- S 300 —Stab wound in abdomen, viscera 

deep hc-ld sufficient in ordinary course to cause 
death 196 

_ S. 300 —Aooused giving deceased one lathi 

blow on bead and two other blows on body — 
Other brad injuries caused by fall duo to lathi 
blow — No single injury fatal —Some iujuries 
on vita! part — Lathi used not very heavy — 
Death due to cumulative effect of injuries — 

Ueld S. 802 and part one of S. 804 did not 
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Penal Code (contd.) 

apply—Accused was liable under S. 304, Part 2 

2546 

- S. 302 — Accused intending to cauee and 

causing abdominal injury Buffioient in ordinary 
course to cause death — Accused knowing that 
injury was likely to cause death — Offenoe is 
murder even though death was ultimately due 
to supervention of gangrene and paralysis of 
intestines 19c 

- S. 304 —Accused giving deceased one lathi 

blow on head and two other blows on body — 
Other head injuries caused by fall due to lathi 
blow — No single injury fatal — Some injuries 
on vital part — Lathi used not very heavy — 
Death due to cumulative effect of injuries — 
Held S. 302 and part one of S. 304 did not 
apply—Accused was liable under S. 304, Part 2 

2546 

Petroleum Act (XXX [30] of 1934 )—Crude 
oil and diesel oil are petroleum 148c 

Pre-emption — Suit for — Suit dismissed by 

trial Court but decreed by appellate Court_ 

Plaintiff selling hia own field to raise money to 
deposit — Plaintiff htId had right to pre-empt 

368 

-Sale in pursuance of decree based on 

award — Sale is involuntary — No right of 
pre-emption exists 366 

Provident Funds Aot (XIX [19] of 1926), 
S. 4 (1) (a) and (b) and S. 3 —Scope — 
Whether sum is to be paid to dependant or 
nominee of deceased depositor, depends on rules 
of Provident Fund concerned 85a 

ProYincial Insolvency Act (V r 5] of 1920), 

S. 3 — Insolvency Court is not civil Court_ 

Proceedings in insolvency cannot be referred to 
arbitrator 110a 

- S. 4 —Adjudication annulled —Insolvency 

Court cannot subsequently entertain application 
under S. 4 and decide question of title for reli- 
zation of assets of insolvent 896 

- Ss 4, 53 and 54 —Joint Hindu family_. 

Sale by father along with his major and minor 
eons of family property for payment of family 

debt — Subsequent adjudication of father_ 

Application by creditor under Ss. 63 and 64 
challenging sale as bogus and without considera¬ 
tion — Sons not made parties — Sale with 
regard to sons’ interest cannot be impugned in 
Buoh proceedings 223 

- S. 37 —Order of annulment — No order 

appointing person and vesting property in him 
— Property vests in debtor—Insolvency Court 
has subsequently no jurisdiction over him or 
over hia property except for limited purpose 
under S. 37 — Subsequent order vesting pro¬ 
perty in appointee — Order would not relate 
baok to date of annulment oq,. 


Provincial Insolvency Aot (contd.) 

- S. 51 — Applicability — Applies only in 

case of undisputed title of insolvent to property 
sold (Obiter) 39/ 

- S. 75 (1) — Second appeal — Maintaina¬ 
bility’—Decision must be one under S. 4 of the 
Act 39a 

Provincial Small Cause Courts Act (IX 

[9] of 1887), S. 25 — No interference where 
substantial justice has been done 113c 

- S. 25 —Scope — No interference unless 

conclusion of Small Cause Court is unreasonable 
— Interference called for when Judge ignores 
speoial statute governing case and deoides on 

some vague and general principle 380a 

Public Gambling Act (III [3] of 1867) (as 
amended in C. P.), S. 1 (ii) — House used 
for gaming by collecting nal money — House 
is common gaming house even if used only once 

586 

- S. 3 (as amended in (C. P,)) — Common 

gaming house—Person collecting nal money oan- 
not be oonvioted under S. 3 unless he does so 
for his own use or profit 58a 

Railways Aot (IX [9] of 1890), S. 72 — 
Risknotes ‘A’ and ‘B’ — Consignment under — 
Suit for damages for short delivery — Burden 
of proving misoonduot on part of railway ad¬ 
ministration’s servants lies on plaintiff — Rail- 
way administration is not bound to disclose way 
in which consignment was dealt with unless 
plaintiff requires it — Plaintiff neither proving 
misoonduot nor requiring railway administra¬ 
tion to make full disclosure —Suit dismissed— 
Revision — Plaintiff cannot olaim remand for 
getting such disclosure from railway in order to 
prove misoonduot 246 

- S. 113 — Passenger purchasing ticket but 

unable to produce same on demand by railway 
authority — Excess charge and single fare re¬ 
covered from passenger — Suit for refund of 
fare at instanoe of passenger not maintainable : 
I. L. R. (1947) Nag 970 : A. I. R. (35) 1948 
Nag. 106 : 1947 N. L. J. 438, OveRBUDED 

8806 

^Registration Act (XVI [16] of 1908), Ss. 2 
(7) and 49 —Agreement to lease effecting 
actual demise and creating present and imins* 
diate interest in land requires registration and 
would be inadmissible if unregistered unless 
brought under proviso to S. 49 889/ 

-S. 17 —Deed waiving right to pre-empt 

does not require registration 8876 

*- S. 17 (1) (d) — Agreement to lease effect¬ 

ing actual demise and creating present and im¬ 
mediate interest in land requires registration 
and would be inadmissible if unregistered unless 
brought under proviso to S. 49 889/ 
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title by delivery 
possession need not 
ezeoution of deed 

Relinquishment 


Registration Act (contd.) 

——5. 49, proviso —Collateral transaction_ 

Question as to who is tenant and terms of his 
tenancy are not collateral facts but terms of 
lease deed 218a 

——5. 49 —Collateral purpose—Unregistered 
lease deed—Deed cannot be looked into to show 
that defendants entered into possession as 
permanent tenants 26 od 

-S, 49 —Sale of immovable property worth 

not more than Rs. 100 by means of unregis¬ 
tered sale-deed—Deed does not transfer title 
but admissible to prove nature and quality of 
vendee's possession—Vendee can fall back upon 

of property-r-Delivery of 
be contemporaneous with 

410a 

•Nominee of provident fund 
directing railway authorities to deposit amount 
in certain bank in name of minor son of 
deceased depositor—It does not amount to 
relinquishment by nominee in favour of de¬ 
positor's son 856 

Sale of Goods Act (3 [III] of 1930), 
S. 2 ( 4 )—Tests to see if document is one of 
title indicated—Transfer of goods by endorse¬ 
ment on souda chithi—Souda obithi held was 
not shown to be document of title—Endorse¬ 
ment did not pass title in goods—No suit lies 
on such mere endorsement 166 

-&s. 2 (14) and 18 —Specific goods and 

ascertained goods—Distinction 178a 

- Ss. 12, 37 —Sale of goods—Mention of 

amount in contraot whether amounts to 
warranty or only estimate—Test 178c 

- S. 12 —A breaoh of contract as to the 

goods being of merchantable quality and the 
failure to deliver a part of the goods contracted 
to be sold amount only to breaches of warranty 
and not of conditions 178/ 

- S. 12 —Sale of specific goods—Buyer can 

avoid contraot only if there is a breaoh of 
condition or under S. 87 17Qg 

- S, 16 (1 )—Sale of large quantities of bidi 

leaves—Warranty as to fitness 1786 

- Ss. 18, 23 (1), 26, 46 (l), 64 (2) and 

66 —Contraot on 6th December 1989 for pur¬ 
chase of 81 bales of yarn from plaintiff— 
Delivery to be taken on 6th January 1940— 
Contraot not for any particular bales but for 
any 81 bales forming part of large stock— 
Defendant (buyer) repudiating contract by not 
taking delivery—Plaintiff, after notice to buyer, 
rebelling goods on 30th June 1940 and suing 
for damages— Plaintiff held entitled to differ¬ 
ence between contraot price and rates prevail, 
ing on 6th January 1940 (and not on 80ch 
June 1940) when breach occurred 199 


23 

Sale of Goods Act (contd.) 

— 'Ss. 37 (1) and 69(1 )—Sale of specific 
goods—Warranty as to quality and quantity— 
Breaoh—Remedy of buyer l78i 

- S.37 f 3 )—Soope 178a 

Specific Relief Aot (I [l] of 1877 ), S. 9 — 
Party aggrieved by decree under—Revision 
lies only in extreme cases 12Gi 

-S. 9 —Dispossession of tenant—Sait by 

landlord with tenant as co-plaintiff is main¬ 
tainable 12 G6 

-Ss. 18 and 25 —Contraot for sale—Doubt 

as to title of vendor—Rights and disabilities 
of parties are to be determined by reference to 
these sections—Dootrine of mutuality can have 
no application to suoh a case 83a 

- S. 18(a )—Word ‘Imperfect title’ inoludes 

complete absence of title—Auction-purchaser 

at revenue sale—Contraot for sale by him_ 

Stipulation that if sale was not confirmed 
contract would be inoperative and earnest 
money paid was not to bo refunded—Contract 
held could be specifically enforced on confirma¬ 
tion of sale 836 

-S 21 (g )—Resolution by certain bank _ 

Under resolution land to be sold to plaintiff 
under 25 years’ scheme—Plaintiff to execute 

kabuliyat every year in favour of bank_Date 

of commencement of lease not settled_Resolu¬ 
tion not communicated to plaintiff_Suit by 

plaintiff for speoific performance — Held in 
absence of communication there was no con- 
tract between parties—Condition regarding ex- 
cution of kabuliat offended against provisions 
of S. 21 (g) 286 

- S. 26 (d )— Person holding sir as tenant 

oannot oreate occupancy tenant—But proprie¬ 
tor of sir may agree that sub-tenant may hold 
as near as may be on suoh terms as he would 
have held had he been oooupancy tenant — 
Duty of Court in suoh oase pointed out—Speci- 
fio performance with suoh variation can be 
deoreed 889e 

*- Ss.27-A and 12 — Agreement to lease 

effecting aotual demise and creating present and 
immediate interest in land requires registration 
and would be inadmissible if unregistered unless 
brought under proviso to 8. 49 889/ 

- S. 27-A —Agreement to lease reduced to 

writing must be signed by both parties, other. 
wiBe section would not apply— Contract, in the 
absence of signature oannot be treated as oral 

889 h 

Stamp Act (II [2] of 1899), S. 61 —No juris¬ 
diction to reopen oase to impound document 
after signing of decree — Case re-opened to 
impound document—High Court has jurisdic¬ 
tion to revise order under S. 115, Civil P. C. 

214 
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Stamp Act (ccntd.) 

_ Arts. 62 avd 66 —Tests to see if document 

is one of title indicated—Transfer of goods by 
endorsement on souda chithi—Souda chithi held 
was not shown to be document of t-tie — En¬ 
dorsement did not pass title in goods— No suit 
lies on such mere endorsement 186 

Succession Act ( XXXIX [39] of 1925 ), 
8. 22<t —Probate application—Limitation: 154 

- Ss. 264 (1) and 2 (bb )— District Judge, 

meaning of — Additional District Judge has 
jurisdiction to grant probate of will under 
8.264 (1) 408 

-S. 270 — Testatrix’s share in assets of 

predeceased son is “property” 90 

Suits Valuation Act (VII [7] of 1887) % 
•S’ 9 —Suit for declaration that adoption was 
invalid—Suit affeoting title to property—Value 
of property exceeding Rs. 400 — Value of pro. 
perty is subject-matter of suit — Ad valorem 
court-fee on same is necessary 268a 

Tort—Damages — General — Meaning of — 
Award of general damages for pain and suffer¬ 
ing — High Court will not generally interfere 
unless it is grossly unreasonable 256a 

— —Damages — Knowledge of defendant of 

relevant facts is not essential—He is responsible 
for damages aotually caused 278 b 

-Damagee—Liability — Generally motive 

not essential condition of liability for civil 
wrong if act itself is unlawful 362c 

-Damages—Measure of—Railway acoidenfc 

—Injury resulting in nervous shock—It must 
flow naturally and direotly from defendant 
railway’s wrongful act—Standard of ordinary 
boalthy person should be applied 2566 

-Malicious prosecution—Advice of lawyer 

can in oertain circumstances afford protection 
against action for malicious proseoution 278a 
-Malicious prosecution — Damages — Vin¬ 
dicative damages are permissible 278c 

-Negligence—Special damages — Pleadings 

and proof 60a 

-Negligence — Loss due to embezzlement 

due to negligence of manager — Loss made 
good—Effect 606 

-Negligence—Manager of Court of Wards 

— Standard of care required 60c 

-Negligence — Suit for speoial damages _ 

Proof— Negligence must be proximate cause of 
loss 60e 


-Nuisance — Intent or negligence of defen¬ 
dant need not be proved as separate ingredient 
—Natural uEer of property is not per se good 
defence — Operation of natural forces, how far 
good defence, indicated 166 

Transfer of Property fiot (IV [4] of 1882), 
S. 62 —Seotion applies to involuntary sates also 
—Suit for rent is not one in which right to im- 


Transfer of Property Act (contd.) 
movable property is in question —Pendency of 
execution of rent decree—Section does not apply 

114a 

- S. 53A — Section gives part-performer right 

to resist dispossession — He has remedy if die- 
possesfed 4106 

-S. 54 —Lease or sale—Transaction has to 

be read through beneath verbiage — Proprietor 
holding fields in sir rights parting with occu¬ 
pancy rights in fields and not ownership outright 
— Parties agreeing for payment of specified rent 
—Transaction is lease, even though described as 
sale 889c 

-S. 54 —Sale of immovable property worth 

not more than Rs. 100 by means of unregistered 
eale-deed—Deed not to transfer title but admis¬ 
sible to prove nature and quality of vendee's 
possession —Vendee can fall baok upon title by 
delivery of property — Delivery of possession 
need not be contemporaneous with execution of 
deed 410a 

- Ss. 55 and 68 — Purchaser of mortgaged 

property retaining money for payment to mort¬ 
gagee—Mortgagee cannot sue purchaser 819c 

-S. 68 —Court-fees Act (1870), S. 7(iii) and 

(ix)—Suit to redeem pledge of ornaments— 
Cl (iii) applies — Coart fee on market value of 
property has to be paid—There can be mortgage 
of movable — There can be suit for redemption 

of Buoh mortgage a9 contemplated by cl. (ix) _ 

But such mortgage should be distinguished from 
pledge to which cl. (iii) would apply 868 

-S. 58 (b) — Mortgagor stipulating to pay 

amount by instalments— In default, mortgagor 
to repay it by selling mortgage property— 
Express personal oovenant contained in first 
clause is not exoluded by second — Document 
amounts to simple mortgage 854a 

-S. 58 (c), Proviso —Document evidencing 

out and out sale — Condition of reconveyance 
embodied in separate document executed con¬ 
temporaneously—Transaction held sale and not 

mortgage 248c 

-—5. 59 —Proof of execution by one attesting 
witness—He must also testify that other attest¬ 
ing witness was also present when executant 
signed document in token of execution 1496 
S. 59 —Sub-Registrar endorsing document 
under Ss. 58 and 69. Registration Aot, is Dot an 
attesting witness within meaning of S. 69 

149c 

- S. 60 —Clog on redemption—Long term of 

mortgage is not in itself olog on redemption — 
But taken with other circumstances it may so 
amount —Held on facts that the term was not 
a olog on redemption 12 

- Ss 60, 81 and 82 — Properties X and X 

mortgaged to B — Subsequently Y mortgaged 
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to C —Suit ou <J*s mortgage— D purchasing Y in 
sale under C’s decree—B obtaining aim pie money- 
deoree against mortgagor aDd property X pur¬ 
chased by E in execution—Suit on B’s mortgage 
and decree obtained— D payiDg off B’s mortgage 
decree and getting his name substituted iD place 
of B and applying for execution — Held that 
integrity of mortgage was broken — S 81 did 
not but S. 82 applied — Properties X and Y 
were liable to contribute rateably towards liqui¬ 
dation of deoretal amount 1556 

-S. 60 —PartieB to appeal — Effect of non¬ 
joinder — Preliminary decree for foreclosure 
against several defendants including subsequent 
mortgagee — Appeal by subsequent mortgagee 
claiming exclusion of one of mortgaged proper¬ 
ties on ground of adjustment between himself 
and decree-holder subsequent to decree—Other 
defendants not made parties — Appellant held 
was claiming splitting up of mortgage behind 
back of other defendants and appeal therefore 
was incompetent 290 

- S. 60, last para —Piecemeal redemption— 

Release by mortgagee of portion of mortgaged 
property — Partial redemption not justified — 
Mortgagee entitled to exercise his rigbts even 
after preliminary deoree for foreclosure but 
before final decree 346a 

-S. 66 —Mortgagor and mortgagee—Estop¬ 
pel—Mortgagor caDnofe deny title of mortgagee 

8la 

-S. 66 (a) — Suit to enforce mortgage — 

Mortgagor oannot urge that he had no title to 
convey 2066 

- Ss. 68 and 60 —Personal covenant to pay 

in mortgage — Mortgagee acquiring mortgaged 
property — Effect — Right to enforce personal 
oovenant is not barred unless aaquisition is in 
consideration of extinguishment of debt — Pro¬ 
perty subjeot t simple mortgage sold in execu¬ 
tion of maintenance deoree against mortgagor 

_Mortgagee acquiring mortgaged property by 

succession from auction purchaser—Mortgage 
debt is not extinguished—Mortgagee can enforce 
personal covenant — Section 60 has no bearing 
on such question 8516 

_S. 68 (1) (c) — Diminution of security by 

wrongful act of lambardar - Co-sharers not con¬ 
senting—Co-9harers not liable under 8. 68 (0(c) 

8196 

_S. 68 (l) (c) —Enforceability of claim— 

Right under S 68 (1) (o) is different from right 
under 0 84, R. 6. Civil P. C —Purchaser from 
mortgagor not liable under O. 84 R. 6, Civil 
P. 0. but liable-under 8. 68 (1) (o)—Right under 
S. 68 11) (o) can be enforced by separate suit or 
in suit to enforoe mortgage 819a 


Transfer of Property Aot (contd.) 

-S. 89 — Mortgagor not to olaim contribu¬ 
tion in mortgagee’s suit for foreclosure — Sena- 
rate suit necessary 3466 

- S. 106 — Sublessee remaining in possession 

after expiry of lease — Lessor not assenting to 
bis continuing in possession — Sub lessee liabK 
for use and occupation 386c 

- S. 106 — Lease or sale—Transaction has 

to be read through beneath verbiage—Proprietor 
holding fields iu sir rights parting with occu¬ 
pancy rights in field and not ownership out right 
—Parties agreeing for payment of specified rent 
—Transaction is lease, even though described as 
Bale 889c 

-S. 106 — Perpetual lease for agricultural 

purposes—No registered instrument—Tenancy 
is from year to year 265c 

- Ss 106 and 116 — Tenant continuing in 

possession after determination of tenancy with¬ 
out consent of landlord—Tenancy by sufferance 
is created —Notice to quit is not required 28*26 
-S. 107 — Applies both to written instru¬ 
ment embodying terms and oral one 889/; 

-S. 108 (j) —Sub-lease—No privity between 

lessor and sub-lessee—Latter not liable for rent 

886a 

_S 112 —Under 0. P. Tenancy Act diversion 

does not automatically result in forfeiture — To 
establish waiver of forfeiture by acceptance of 
rent after forfeiture tenant must show landlord’s 
knowledge of hia right to enforce forfeiture and 
acceptance of rent with conscious abandonment 
of right of forfeiture *218d 

_S. 116 — Mere failure to take action 

against sub-lessee by lessor after 6xpiry of lease 
— Assent to his continuing in possession not to 
be presumed 3866 

_ S. 130 —Testa to see if document i3 one of 

title indicated — Transfer of goods by endorse, 
ment on souda ohithi — Souda cbitbi held was 
not ehown to be document of title — Endorse¬ 
ment did not pass title in goods — No suit lies 
on suoh mere endorsement 186 

_S 137 —Tests to. see if document is one of 

title indicated — Transfer of goods by endorse- 
ment on souda cbitbi — Souda cbithi held was 
not ehown to be document of title — Endorse¬ 
ment did not pass title in goods — No suit lies 
on such mere endorsement 186 

Trusts Aot (II [2] of 1882), S 3 —Guardian 
appointed under Guardians and Wards Act is 
not trustee in sense the term is defined in S. 3, 
Trusts Act — Ward’s property does not vest in 
him—S 10, Limitation Aot, does not therefore 
apply—But he is trustee within S. 2 (11), Limi¬ 
tation Act 235a 
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FULL BENCH 

Hemeon, Sen and Hidayatullah JJ. 
Apparao Sheshrao Deshmukh — Plaintiff 
— Appellant v. Mt. Bhagubai iclo Yeshwant- 

i~ao Deshmukh and others — Defendants _ 

Respondents. 

Misc. First Appeals Nos. 19 of 1943 and 14 of 1944 
and Civil Revn. No. 300 of 1943, Decided on 19th 
February 1948, from decree of Sub Judge, First Class, 
Yeotmal, D/- 17th July 1942. 

* Court-fees Act (1870), Sch. I, Art. 1—Rejection 
of-plaint under O. 7, R. 11 (c)-Court-fee on appeal 
should be ad valorem on difference between court- 
fee paid and demanded in lower Court : 18 N. L. J. 
207 : A. I. R. (22) 1935 Nag. 83 : 157 I. C. 186 (F.B.), 

Overruled. 

A memorandum of appeal filed against the rejection 
of a plaint under 0.7, R. 11 (c), Civil P. C., should 
bear ad valorem court-fee on the difference between the 
court-fee paid and the court-fee demanded in the lower 
Court. [p ara 

The subject-matter in dispute in so far a 3 the appel¬ 
lant ia concerned is the extra court-fee demanded of 
him by the Court. The whole of the claim which he 
prefers in the Court below is never dismissed when the 
plaint is rejected. After the rejection of the plaint the 
unsuccessful plaintiff has two courses open to him. He 
can accept the decision of the trial Court and present 
a fresh plaint, or he can appeal against the order which 
amounts to a decree. In the second case the dispute 
involves only the demand for the extra court-fee and 
it is not right to say that the dispute covers the entire 
controversy in the suit about which no decision has 
really taken place: (1939) N. L. J. 32, Dissentient view 
of Niyogi A. J. C. in A.I.R. (22) 1935 Nag. 83 (F.B.) aod 
(1936-43) Taxing Decisions 102 and 103, Approved : 18 
N. L. J. 207 : A. I. R. (22) 1935 Nag. 83 : 157 I. C. 186 
(F. B.), OVERRULED; a. I. R. (28) 1941 All. 295; 
A.I.R. (27) 1940 Oudh 182; A.I.R. (18) 1931 Lah. 633; 
A.I.R. (25) 1938 Mad. 498; A. I. R. (26) 1939 Pat. 571 
and 1882 A. W. N. 244, Rel. on. [Para 7] 

Annotation: (’44-Com.)Court-fees Act,Sch.I, Art. 1, 
N. 18. 

In Appeal No. 19 of 1943. 

P. R. Padhye — for Appellant. 

V. V. Kelkar — for Respondent 3. 

W. B. Pendharkar, Additional Government Pleader 

— for the Crown. 


In Civil Revision No. 300 of 1943 and Misc. First 
Appeal No. 14 of 1944. 

P. K. Tare — for Appellants. 

P. II. Padhye with S. P. Kohcal — for Respon¬ 
dents 1 to 3. 

W. B. Pendharkar, Additional Government Pleader 

— for the Crown. 

OPINION 

The order of reference of Mangalmurfci J. 
sets out the difference of opinion which has 
arisen in this Court regarding the amount of 
court-fee payable upon the memorandum of 
appeal against the rejection of a plaint for in¬ 
adequate court-fee under 0 . 7 , R. 11, Civil P. C. 
We need not refer to the cases which have been 
collected by Mangalmurti J. and to which refer¬ 
ence will be made in the course of this opinion. 

[2] Mangalmurti J. has not framed any ques¬ 
tion for our answer, but the question that arises 
out of the reference is : 

"Whether a memorandum of appeal filed against the 
rejection of a plaint should bear the same ad valorem 
court-fee as the plaint, or ad valorem court-fee on the 
difference between the fee paid and the fee demanded 
in the lower Court.” 

[3] In Ganpat v. Venkatesh, A. I. R. (22) 1935 
Nag. 83 : (157 I. c. 18G (f.b.)) a Full Bench of this 
Court decided that the court-fee required to be 
paid on the memorandum of appeal should be 
the court.fee which the lower Court demanded 
on the plaint. That decision was given by Grille 
J. C. and Pollock A. J. C. (Niyogi A. J. C. 
dissenting). After this three decisions of Bose J. 
as Taxing Judge did not purport to follow the 
Full Bench decision; they are reported in 
Taxing Decisions 1936-48, at pp. 102 and 103, and 
in Mt. Mulibai v. Gopaldas , 1939 N. L. J. 32. 
We have accordingly to choose between the 
conflicting views and to indicate which decision 
should hereafter be followed. Indeed, it is a 
simple matter and we need do no more than to 
indicate our approval of one of the two conflict- 
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ing views. But since the matter was argued at 
length before us we feel it necessary to give our 
reasons. We may, however, say with respect 
that our view on this question approximates 
very nearly to that expressed by Niyogi A. J. C. 
in Gan-pat v. Venkatesh, A. I. R. (22) 1935 Nag. 
83, 88 : (157 I. C. 186 (F.B.)). 

[ 4 ] It is obvious that the matter falls to be 
governed by Sch. I, Art. 1, Court-fees Act and 
not by Sch. II, Art. 11. This latter Article refers 
to a memorandum of appeal when the appeal is 
not from a decree or an order having the force 
of a decree. By virtue of S. 2(2), Civil P. C., 
the rejection of a plaint amounts to a decree 
and therefore this Article has no application to 
such a case. Under sch. I, Art. 1 , ad valorem 
court-fee3 have to be paid upon the value of 
the subject matter in dispute involved in the 
appeal. The issue, therefore, depends upon the 
meaning to be given to the words “the value of 
the subject-matter in dispute”. In Ganpat v. 
Venkatesh, A. I. R. (22) 1935 Nag. 83 : (157 I. C. 
186 (F.B.)) Grille J. C. observed that the subject- 
matter of the dispute in the case of the rejection 
of a plaint involves “a complete and final 
determination of the rights of the parties and 
therefore the court-fee has to be paid ad valorem 
on the whole of the claim.” With this view 
Pollock A. J. C. concurred. In our opinion, and 
we say it respectfully, this is not a correct 
view. 

[ 5 ] It is settled law now that the subject- 
matter of the appeal is not necessarily the same 
as the subject-matter of the suit. Cases may arise 
where the subject-matter of the appeal may be 
something more than the subject-matter of suits, 
as for example, when costs awarded are also in 
dispute. Equally, cases may arise where the 
subject-matter of the suit is more than the 
subject-matter of the appeal, as for example, 
when only a portion of the decree is challenged 
and not the whole. Schedule I, Art. 1 requires 
that the court-fees can only be demanded on the 
exact subject-matter of the dispute; and as poin¬ 
ted out by us, that subject-matter is not necessarily 
the subject-matter of the suit. In Babu BaU 
mukund v. Secretary of State, A. 1 . r. ( 28 ) 1941 
All. 295: (195 I c. 44S) Braund J. in dealing with 
thi3 matter observed a9 follows: 

Now, what has to be stated is ‘the amount or value 
of the subject-matter in dispute’. When the dispute is 
at the stage of an appeal by a defendant who seeks to 
set aside the whole decree then it appears to me that 
the value of the subject-matter in dispute must necess¬ 
arily be the value of the relief granted by the decree 
which the appellant wishes to disembarrass himself of. 
In such a oase, one has to ask oneself this question : 
What is the value to the appellant of immunity from 
the decree?. Upon the answer to that question must I 
think, depend the value at which the appeal ought’to 
be assessed. In other words, one has to find out the 


appeal to get rid of. ’ 

This, in our opinion, and we say it respectfully, 
clinches the entire issue in this reference and 
sets out the correct approach to the problem. To 
the same effect are the observations in Bhawani 
Shankar, Babu and another v. Mirza Moham¬ 
med Hasan and another , 15 Luck. 392, 393 : 
(a. I. R. (27) 1940 Oudh 1S2) where it was stated 
by Thomas C. J. and Radba Krishna J. as 
follows: 

"In our opinion the words ‘value of the subject- 
matter in dispute’ in Art. I, refer, where we are con¬ 
cerned with a suit, to the value of the subject-matter of 
the suit, and where we are concerned with an appeal 
theD these words refer to the value of the subject- 
matter in dispute in appeal. The subject-matter of the 
suit and the subject-matter of the appeal may not be the 
same." 

See also Har lal v. Siri Ram A. I. R. (18) 1931 
Lah. 633: (134 I.C. 124) where Addison J. observ¬ 
ed: 

"The court-fee payable on a memorandum of appeal 
is determined by the value of the subject-matter of the 
appeal. It seems to me that a suit may change its 
nature in appeal and though the original suit may be 
for redemption there may be no question raised in 
appeal as to the right to redeem and the appeal may be 
merely in respect of the amount which the Court of 
first instance has held to be payable. In such a case the 
subject-matter of the appeal would clearly not be the 
same as in a suit falling within the provisions of Cl. (ix) 
S. 7, but court-fees would be payable advalorem on the 
sum in dispute in accordance with the provisions of 
Art. 1, Sch. 1, Court-fees Act.’’ 

We have therefore to find out what the subject- 
matter in dispute is when the rejection of a 
plaint takes place for non-payment of the extra 
court-fee demanded under o. 7, R. 11, Civil 
P. C. 

[63 We have no doubt in our mind that 
under Sch. 1 , Art. 1 , Court-fee3 Act the court- 
fee must always be ad valorem on the subject- 
matter in dispute unless it is incapable of valua¬ 
tion. In other words, the court-fee has always to 
be ad valorem unless for the special reasons 
given in Sch. I, Art. 17, the appeal can be brought 
on fixed fee. In the present case, therefore, the 
question resolves itself into this: 

"Has the ad volorem court-fee to be paid on the full 
value of the claim or the difference between the court- 
fee paid and the court-fee demanded?" 

[7] In our opinion the latter is the amount on 
which court-fee can be demanded. It ia well 
known that the Court-fees Act is a fiscal measure, 
and like all fiscal measures, must be strictly 
construed. Schedule I, Art. 1 itself requires that 
attention should be paid to the subject-matter of 
the dispute. In our opinion the subject-matter 
in dispute in so far as the appellant is concerned 
is the extra court-fee demanded of him by the 
Court. The whole of the claim which he perfers 
in the Court below is never dismissed when the 
plaint is rejected. This is clear from the definition 
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of decree given in S. 2 (2), Civil P. C., read with 
O. 7, R. 18 of the Code. For the purposes of the 
Civil Procedure Code the rejection of a plaint is 
deemed to be a decree because the definition 
given in s. 2 includes the rejection of a plaint, 
but that does not mean that the rejection of a 
plaint is a conclusive determination of the rights 
of the parties. Under o. 7, R. 13, the aggrieved 
party can file another plaint on the same cause 
of action after paying the court-fee demanded. 
This shows that there is no conclusive determi¬ 
nation of the rights of the parties when the 
rejection of the plaint takes place. After the 
rejection of the plaint the unsuccessful plaintiff 
has two courses open to him. He can accept the 
decision of the trial Court and present a fresh 
plaint, or he can appeal against the order which 
amounts to a decree. In the second case the 
dispute involves only the demand for the extra 
court-fee and with the other alternative open to 
him it is not right to say that the dispute covers 
the entire controversy in the suit about which 
no decision has really taken place. This view 
has been forcefully expressed by Abdur Rahman 
J. in Kallappa v. Kandaswami, I. l. R. ( 1338 ) 
Mad. 981 : (A. I. R. (25) 193S Mad. 498) w'herehe 
approves of the decision of Niyogi A. J. C. To 
the same effect are the observations of the other 
learned Judge of the Madras Bench, Venkata- 
subba Rao J. We may also point out that a 
similar view has found acceptance in the Patna 
High Court in Gorakh Sahu v. Sheo Nandan 
Singh, 18 Pat. 323 : (A. I. R. (26) 1939 Pat. 571). 
In the Madras case to which we have referred, 
there is a reference to an earlier unreported 
decision of Schwabe C. J. and we adopt the 
observations of that eminent Judge here as our 
own. This is what Schwabe C. J. f said in the 
unreported case : 

“I think that the subject-matter in dispute, meaning 
the subject-matter in dispute in appeal, has the simple 
meaning applicable to this case, namely, the amount 
of stamp in dispute between the parties.” 

We may also point out that as far back as 1882 
this was the view of Straight and Oldfield JJ. in 
Durga Prasad v.. Raghubar Dial, (1882) 2 
A. W. N. 244 quoted with approval in the Patna 
and Madras cases. 

[8] We would have discussed the matter at 
length but for the fact that opinions on both 
sides of the issue have been well set out in the 
judgments to which we have referred. We do 
not wish to repeat what has been stated by the 
learned Judges, especially Niyogi A. J. C., whose 
opinion, as we have stated above, most nearly 
approximates to our own. 

[9] We accordingly approve the decisions of 
Bose J., in Mst. Mulibai v. Gopaldas, 1939 
N. it. J. 32 and the Taxing Decisions at pp. 102 


and 103 and the opinion of Niyogi A. J. C., in 
Ganpat v. Vcnkatesh. A. I. R. ( 22 ) 1935 Nag. 83 : 
(157 I. c. 1S6 (F. B.)). The memorandum of appeal! 
will be stamped on the basis of the difference! 
between the court-fee paid in the lower Court 
and the court-fee demanded there. With these 
observations we return these three cases to the! 
learned Single Judge for decision on merits. 

R.G.D. Ref ere nee answered. 
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Hidayatullah J. 

Popatlal Gokulchand—Defendant — Appli. 

cant v. Ramchandra Narayanrao Ganorkar _ 

Plaintiff — Non-Applicant. 

Civil Revn. No. 140 of 1947, Decided on 4th March 
1948, from order of Civil Judge 1st Cinss, Daryapur, D/- 
llth February 1947. 

C. P. and Berar Regulation of Letting of Accommo¬ 
dation Act (XI [11] of 1946), S. 2- C. P. and Berar 
House Rent Control Order, 1947, Para. 13-Act and 
Order have no retrospective eiiect so as to afiect 
pending proceedings — Interpretation of Statutes. 

A legislation afiecting substantive rights is always 
prospective and does not affect pending proceedings. 

The right of a landlord to terminate the tenancy of 
his tenant must be determined according to the state of 
aflairs existing on the date he files the suit and tho 
plaintiff in such a case acquires a vested right which 
cannot be taken away except by legislation which is 
either expressly or by necessary implication mado 
retrospective. Neither in the Act nor ir/the order pro¬ 
mulgated under S. 2 of the Act there are specific words 
making them retrospective. Hence a suit for an eject, 
ment of a tenant filed without the written permission of 
the Controller prior to the coming'into force of the Act 
will not be rendered incompetent by para. 13 of the 
^ rc * er * [Paras 3 and 4] 

S. N. Kherdekar — for Applicant. 

G. S. Padhye, R. R. Dandige and T. iff. Chandc 

— for Non-Applicant. 

Order. — This i3 au application for revision 
of a finding on a preliminary issue given by 
Mr. M. L. Shrivastava, Civil Judge, class i, 
Daryapur, on llth February 1947, in Civil Suit 
NO. 66 *A of 1946. 

[2] The defendant is the applicant here and 
in the suit he had raised a preliminary objection 
that the suit was incompetent because permis¬ 
sion of the Rent Controller was not obtained 
before filing the suit. The suit was filed on 4 th 
July 1946. Admittedly, on that date the previous 
Rent Control Order (the Central Provinces and 
Berar House Rent Control Order, 1942) was not 
applied to Daryapur. Subsequently, however, 
the Regulation of Letting of Accommodation 
Act, 1946, was passed and received the assent of 
the Governor-General on 28th September 1946 . 

It was first published in the Central Provinces 
and Berar Gazette (Extraordinary) on 1st Octo¬ 
ber 1946 on which date it was brought into force. 
The operations of the Act were extended to 
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Daryapur on 15th November 1916 by a notifica¬ 
tion. It was contended that the Act and the 
House Rent Control Order, 1917, promulgated 
under S. 2 of the Act, were retrospective in their 
operation and para. 13 of the Order made the 
suit incompetent without the written permis¬ 
sion of the Controller. 

[3] It is a well-known rule of construction 
that legislation affecting substantive rights is 
I always prospective and doe3 not affect pending 
1 proceedings. It ■was argued, however, that the 
Act and the Order have been made applicable to 
all cases and therefore the provisions affect also 
pending proceedings. Reliance was placed on E. C. 
Mukhcrjec v. 311 . Ram Eaton Kuer : 15 Pat. 
263 : (A. I. R. (23) 1936 P. C. 49). It is true that 
if the words are so general a3 to apply to all 
possible cases, then unless there are words of 
exclusion excluding pending proceedings the legis¬ 
lation must be taken to affect also pending 
proceedings. I fail to find in the Order and the 
Act such general words. Section 2 of the Act 
reserves to the Provincial Government the power 
to extend the operations of the Act to any local 
area and in my opinion this shows that the 
Provincial Government is required to act only 
when the necessity sought to be made by the 
Act arises in any particular local area. The 
Act would therefore be prospective, operating 
from the date on which the Provincial Govern¬ 
ment thought it necessary to apply its provi¬ 
sions. Similarly, in the Order there are no 
specific words making the Order retrospective. 
Paragraph 13 of the Order prohibits a landlord 
from giving a notice to his tenant determining 
the lease or requiring the tenant to vacate the 
house by a process of law if the tenant is willing 
to renew the lease, without the previous written 
permission of the Controller. 

[4] This provision contains no express words 
making it retrospective, nor is there any im¬ 
plication that it is meant to apply to past tran¬ 
sactions or pending proceedings. The right of a 
landlord to terminate the tenancy of his tenant 
must be determined according to the state of 
affairs existing on the date he files the suit and 
the plaintiff in such a case acquires a vested 
right which cannot be taken away except by 
legislation -which is either expressly or by neces¬ 
sary implication made retrospective. That delay 
takes place in deciding a case is neither here 
nor there. This is supported by the well-known 
maxim actus curie neminem gravabit. Jn my 
opinion there are no circumstances which take 
the Act or the Order out of the application of 
the rule that all legislation affecting substan¬ 
tive rights are prospective. It was argued that 
Ithe matter iB one of procedure. In my opinion 
•if a valid notice could be given under the Trans- 


fer of Property Act before the Central Provinces 
Act (XI [11] of 1946 was extended to Daryapur, 
a substantive right to eject a tenant became 
vested in the landlord which could not be taken 
away from him except on proof of retrospective 
legislation. Such legislation has not been brought 
to my notice and I must accordingly hold, as 
the lower Court did, that the present suit of the 
plaintiff non-applicant is not affected. 

[5] The revision application fails and is dis¬ 
missed with costs. There will be no order as to 
counsel’s fee because no certificate has been 
filed on behalf of the non-applicant. 

K.S. Revision dismissed. 
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Hidayatullah J. 

Krishna Raghoba Munje and another — 
Plaintiffs — Applicants v. Anandibai iv/o 
Baliram Patil — Defendant — Eon-Applicant. 

Civil Bevns. Nob. 268 and 269 of 1947, Deoided on 
15th March 1948, from order of 1st Civil Judge, 2nd 
Class, Wardha, D/- 12th March 1947. 

(a^Court-fees Act (1870), S. 7 (iv) (f) — Suit for 
accounts—Valuation—Plaintiff is entitled to value 
it arbitrarily. 

In a suit for accounts falling under S. 7 (iv) (f) the 
plaintiff is entitled to value his relief arbitrarily for 
purposes of court-fees as it is not possible for him to 
say what decree would be passed in his favour ulti¬ 
mately and as he would be required to pay under S. 11 
the full court-fee on the claim decreed. Case law refer - 
red. [Para 4] 

Annotation : (’44-Com.) Court-fees Act, S. 7 (iv) (c) 
N. 21 Pt. 14. 

(b) Civil P. C. (1908), S. 115 — Order demanding 
additional court-fee on plaint—Plaint not rejected 
under O. 7, R. 11 — Order is open to revision : 
A.I.R. (25) 1938 Nag. 122 (F.B.), Foil. [Para 5] 

Annotation : (’44-Com.) C. P .C., S. 115 N. 27b; O. 7 
R. 11 N. 12. (’44-Com.) Court-fees Act, S. 12 N. 13. 

D. T. Mangahnurli — for Applicants. 

Order. —This order governs Civil Revisions 
NOS. 268 and 269 of 1947. The plaintiffs are the 
applicants in these cases. 

[2] In these two revisions the applicants 
challenge two orders requiring them to pay 
court-fees on Rs. 4,788 in each case. The suits 
are for accounts and under s. 7 (iv) (f), Court- 
fees Act, the plaintiff is entitled to pay court-fee 
on his own valuation. The trial Court held that 
on the plaintiffs’ own showing they expect 
Rs. 4,788 as their share of profits in each case 
and must, therefore, pay court-fee on that 
amount. The plaintiffs have valued each suit at 
Rs. 100 and have paid court-fee on that amount. 

[3] Section 7 (iv) (f) of the Act allows consi¬ 
derable latitude to the plaintiff and the true 
import of this clause was the subject of certain 
observations by Lord Tomlin (a member of the 
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Judicial Committee) in Faizullah Khan v. 
Mauladad Khan, 31 Bom. L. r. S 41 , 842 : 
(A. I. R. (16) 1929 P. C. 147) which I cannot do 
better than quote here : 

Id S. < the amount of the feo is to be computed, in 
suits for account, according to the amount at which the 
relief sought is valued in the plaint or memorandum of 
appeal. If, therefore, the appellant values the relief in 
the memorandum of appeal and pays a fee thereon, 
that is the amount of fee properly payable. Of course, 
if the appellant recovers more, he pays the extra fee 
under S. 11 of the Act. But you cannot complain that 
the amount valued in the memorandum of appeal i 3 
not the proper amount. In suits for accounts, it is im¬ 
possible to say at the outset what exact amount the 
plaintiff will recover. The Legislature, therefore, leaves 
it open to him to estimate the amount. That is the 
scheme of the Act.” 

That also is the purport of the decision of the 
Board. As a result of this Courts have allowed 
great latitude to the plaintiff in this matter. 
See Krishnaji Hari v. Gopal Narayan, 
A. I. R. (23) 1936 Bom. 166, 167 : (162 I. C. 227) 
and the earlier Bombay case referred to therein; 
Firm Atma Ram Charan Das v. Firm Bishe- 
shar Nath Dina Nath, a. I. R. ( 22 ) 1935 Lah. 
689 : (156 I. c. 71S) ; Vershi Kanji v. Kanu 
Kanji, a. I. r. (22) 1935 Bom. 212 : (156 I. C. 
424) and Motilal v. Gulahsa , (1912) N.L.J. 197). 

[4] The case relied on by the learned Judge 
of the Court below, Motiram v. Daulat, I.L.R. 
(1938) Nag. 558 : (A.I.R. (26) 1939 Nag. 50 (F.B.)), 
was one under s. 7 (iv) (c) to which different 
considerations apply. In my opinion it was not 
possible for the plaintiff to say what decree 
would be passed in his favour ultimately and he 
was entitled to give his own valuation. The ad¬ 
dition of a computation cannot prejudice him. 
Of course under 8. 11 , Court-fees Act, he would 
be required to pay full court-fee on the claim 
decreed. In such circumstances he was entitled 
to put an arbitrary valuation on the claim. The 
order of the trial Court was incorrect and it is 
(set aside. The suits will proceed on the court-fee 
[paid. 

[5] Before leaving this case I may point out 
that the rejection of the plaint has not yet taken 
place though the learned Judge expressing him¬ 
self inaccurately says that he has rejected the 
plaint and that unless the court-fee is paid the 
suit will also be rejected. Since the rejection of 
the plaint has not taken place under o. 7, R. 11, 
Civil P. C., a revision is competent under the 
dictum of the Full Bench reported in Balaji 
Dhumnaji Koshti v. Mt. Mukta Bai, I. L. R. 
(1938) Nag. 106 : (A.I.R. (25) 1938 Nag. 122 (F.B.)). 

[6] The applications for revision are allowed 

with costs. Counsel’s fee Rs. 25 in each case if 
certified. ' 

K.8. Revisions allowed. 


Nagpur •! 
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Pollock and Shevde JJ. 

Kannalal Damrulal and others — Defen¬ 
dants 2 to 4 — Appellants v. Bhagwandas Tek¬ 
chand Pande and others — Plaintiffs and 
Defendant 1 — Respondents. 

Second Appeal No. il l of 1913, Decided on 3Lt March 
1948, from appellate decree of Add!. Dist. Jud-.'e, Snmtor 
D/- 9th March 1913. 

(a) Civil P. C. (1908), O. 6, R. 17 — Amendment 
allowed subject to payment of costs — Defendant 
accepting costs without protest or reservation of 
his right to challenge it — Amendment cannot be 
challenged subsequently. 

^ here a plaint is allowed to be amended after a 
strenuous contest and in the presence of the parties and 
their pleaders, subject to the payment of coats by the 
plaintiff at the next hearing and the defendant without 
any protest or reservation of his right to challenge the 
order subsequently accepts the costs at the next hearing, 
be is precluded from questioning the order of amend¬ 
ment subsequently : A. I. R (21) 1934 Nag. 163 and 
A. I. R. (28) 1941 Nag. 273, Rel. on; A. I. R. (30) 1913 
Nag. 289 and A. I. R. (31) 1944 Nag. 161, Distmg. 

[Paras 6 A s] 

Annotation.—(’44-Com.) C. P. C., O. G, 11. 17, N. 15 
Pt. 6. 

(b) Civil P. C. (1908), O. 6, R. 17—Suit on earlier 
and later mortgage filed within limitation—Amend¬ 
ment seeking to base it on earlier mortgage — 
Amendment held should be allowed as it did not 
introduce new case. 

The plaintiff brought a suit on the basis of two mort¬ 
gages executed in 1927 and 1932 respectively but claimed 
only the debt as due under the prior mortgage which 
was incorporated in the subsequent mortgage. The 
plaintiff applied for amendment of his plaint by striking 
off his claim on the mortgage of 1932 and basing it 
only on the mortgage of 1927 soon after the defendant 
filed his written statement and contended that tho 
mortgage of 1932 was invalid being executed during 
the management of the Collector : 

Held that the amendment sought did not introduce 
any new case and as the suit as originally framed was 
filed within- the period of limitation the amendment 
should be allowed : A. I. R. (25) 1938 Nag. 388, Ref. 

Annotation.—(’44-Com.) C. P. C., O. 6, R. 17, N 3 
and 5. 

(c) Contract Act (1872), S. 62 — Later mortgage 
deed for consideration comprising amount due on 
earlier mortgage —Later mortgage invalid — Mort¬ 
gagee is entitled to sue on earlier mortgage. 

Where a mortgagor executes a new and Inter mort¬ 
gage deed for consideration comprising the principal and 
interest due on earlier mortgage deed and the later 
mortgage deed i3 found to be invalid, through no fault 
of the mortgagee, the mortgagee is entitled to sue on 
the earlier mortgage deed : A. I. R. (25) 1938 All. 418 
(F. B.); A.I.R. (23) 1936 Mad. 61 and A. I. R. (3) 1916 
P. C. 68, Rel. on. [Para 16] 

Annotation.—(’16-Man.) Contract Act, S. 62, N. 7. 

('45-Com.) T. P. Act, S. 58, N. 7 Pt. 1. 

M. R. Bobde — for Appellants.- 

R. S. Dabir and W. B. Pcndharkar — 

foe Respondents 1 to 3. 

Shevde J. — This second appeal has been 
filed by defendants 2 to 4 against the judgment 
and decree of the learned Additional District 
Judge, Saugor, reversing the decree of tie Court 
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o£ first instance and passing a preliminary decree 
of sale in the plaintiffs’ favour. 

[ 2 ] The material facts are as follows : One 
Bhujbalsingh had executed a mortgage on 7th 
April 1927 in the plaintiffs’ favour for Rs. 1099; 
that mortgage deed is Ex. P-1. This mortgage 
comprised a 2 anna patti of mauza Rehatwas 
and a 1 anna patti of mauza Dhavai (total 
3 annas pattis) pargana Airan, tahsil Khurai, 
district Saugor, together with all the rights and 
privileges, etc. Subsequently Bhujbalsingh, his 
brother Hargovind, hi3 mistress Mt. Putro Bai 
and his nephew (i.e. brother’s son) Gyansingh 
executed a second mortgage in the plaintiffs’ 
favour on 3rd July 1931 in consideration of the 
amount due on the first mortgage of 1927 and 
an additional advance of Rs. 2519 for paying 
off the debts of the creditors, namely, Singhai 
Ganpatlalji and others. This second mortgage 
was executed for a total sum of Rs. 4510 of which 
a sum of Rs. 1991 was found due on the previous 
mortgage and a sum of Rs. 2519 which was kept 
with the mortgagees for payment to the creditors. 
This second mortgage included an S anna patti 
of mauza Rehatwas and a l anna patti of mauza 
Dhawai, (in all 12 annas pattis.) In other words 
the second mortgage covered much more pro¬ 
perty as security than the first mortgage. It is 
admitted that when the second mortgage came 
to be executed, some property belonging to 
Bhujbalsingh and Hargovind wa3 already 
attached iu execution of money decree by one 
Singhai Ganpatlal and it was under the manage¬ 
ment of the Collector. The property that was 
attached and placed under the management of 
the Collector consisted of a 2 -anna share of 
mauza. Dhabai and 4-annas if pie share of 
mauza Rehatwas. The former was bought at 
the auction on 2Gth December 1939 by defen¬ 
dant 2 Kannalal (appellant 1 here) and the other 
share was bought by defendant 3 Anandilal 
(appellant 2), who retained for himself a £ pie 
share and transferred his 4-anna share to defen¬ 
dant 4 Niranjansingh, who died during the 
pendency of thi3 appeal; appellants 3 (a) to 3 (c) 
were substituted as his legal representatives. 

[3] The plaintiffs (respondents 1 to 3) filed 
thi3 suit on 4th May 1940 on the basis of the two 
mortgage deeds dated 7th April 1927 and the 3rd 
July 1931 (Ex3. P-1 and P-2) and it has been 
alleged in the plaint that the cause of action 
arose on 4th May 1928 (i. e. the date of payment 
fixed by the mortgage of 1927) and on 3rd July 
1934, which is the date of payment stipulated in 
the second mortgage of 1931, within the territorial 
jurisdiction of the Court of Subordinate Judge, 2nd 
Class, Khurai. The plaintiffs prayed for a preli¬ 
minary decree for payment of rs. 2,198 within the 
time fixed by the Court. It may be noted here 


that the plaintiffs did not claim the additional 
amount of Rs. 2, 519, which they had advanced 
under the second mortgage of 1931, and which 
they had kept in deposit for paying off the debts 
of the creditors, as this amount was not 
actually utilized for the payment of the creditors. 

[4] The defendants contested the plaintiffs’ 
claim a3 based upon the mortgage of 1931 on the 
ground that the said mortgage w r as invalid as it 
was effected pending the management of the 
Collector and contended that the plaintiff’s suit 
as founded on the second mortgage was .not 
maintainable. 

[5] The plaintiffs, thereupon, applied to the 
Court on 24th January 1941 for permission to amend 
their plaint by striking off their claim as founded 
upon the second mortgage and basing it only on 
the first mortgage of 1927. This application was 
opposed by the defendants, but the amendment 
w T as allowed by the Court of first instance, on 14th 
February 1941, subject to the payment of costs by 
the plaintiffs to the other side on the date of the 
next hearing. The case was taken up on 28th 
March 1941 and the costs were duly paid by the 
plaintiffs to defendants and were accepted by the 
latter without any objection or protest. The plain¬ 
tiffs were accordingly allowed to amend their 
plaint and fall back upon the first mortgage of 
1927. Although the plaintiffs were allowed to fall 
back upon the mortgage of 1927, by virtue of an 
amendment of their plaint, their suit was, 
however, dismissed on the ground that the debt 
due under the mortgage of 1927 having merged 
in the second mortgage of 1931, the first mort¬ 
gage had ceased to exist and could not be 
enforced. They went up in appeal before the 
Additional District Judge, Saugor, w'ho allowed 
the appeal, set aside the dismissal and decreed 
the suit. Defendants 2 to 4 have, therefore, filed 
this second appeal. 

[Gl It has been contended by the learned 
counsel for the appellants that the trial Court was 
not justified in allowing the amendment on 14th 
February 1941, as the plaintiffs’ claim founded 
upon the mortgage of 1927, wa3 time-barred on 
that date, though it was within limitation on 4tb 
May 1940, when the plaint in the suit was filed. 
The reply to this contention is that the defendants 
are precluded from questioning the order of 
amendment, as they had accepted the costs thereof 
without any objection or protest on 28th March 
1941 .Vide: Abdul Rahmankhan v. Failkoos 
Mohammad Khan, 30 N. L. R. 347 : (A.I.R. (21) 
1934 Nag. 163) and District Council, Wardha v. 
Anna, I.L.R. (1942) Nag. 294 : (A.I.R. (-28) 1941 Nag. 
273.) 

[7] Mr. Bobde on behalf of the appellants has 
cited two oases : (i) Seth Kunjilal v. Shankar 
I.Ii.R. (1943) Nag. 492 : (A. I. R. (30) 1943 Nag. 289) 
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and (ii) Federal India Assurance Company 
Ltd. v. Anand Bao, i. l. r. ( 1944 ) Nag. 436 : 

(A.I.R. (31) 1944 Nag 161).* In the former case the 


costa were accepted by the pleader of the 
contesting parties without any instructions from 
his clients and without any knowledge of the 
fact that the amendment had already been 
challenged by an application for revision to the 
High Court. In the second case it has been laid 
down that the mere fact of accepting the costs 
mechanically cannot have the effect of taking 
away the right of the contesting party to file a 
revision petition. 

[8] In the case before us, the amendment was 
allowed after a strenuous contest between the 
parties on 14th February 1941 in the presence of the 
parties and their pleaders, subject to the payment 
of costs to be paid at the next hearing on 2Sth 
March 1941,and on the latter date the costs were 
accepted by the defendants without any protest or 
reservation of their right to challenge the order 
subsequently. In these circumstances it is idle to 
contend that the costs were accepted by the 
pleaders of the contesting parties without ins¬ 
tructions or that they were accepted mechani¬ 
cally without any conscious abandonment of 
their right to challenge the order. Both the cases 
cited by Mr. Bobde are, therefore, obviously in¬ 
applicable. 

[9] It has next been argued by Mr. Bobde 
that the costs ordered to be paid were costs of 
adjournment and not of amendment. This is 
mere quibbling. The trial Court after discussing 
the pro3 and cons of the question allowed the 
amendment by its order dated 14th February 
1941, subject to the payment of costs by the 
plaintiffs to the defendants, which the Court 
termed adjournment costs for the obvious 
reason that the case had to be adjourned as a 
result of the amendment being allowed. The 
fact remains that the payment of costs at the 
next hearing was a condition precedent to the 
amendment being allowed and that, in our opi¬ 
nion, concludes the matter. 

[10] It has further been contended by Mr. 
Bobde that the plaintiffs’ claim on the foot of 
the mortgage of 1927 having become time-barr¬ 
ed on the date of the amendment, the defen¬ 
dants were deprived of their valuable plea of 
limitation when the amendment was permitted. 

[11] The learned counsel has cited in this 
connection the case of Lachhaman Singh v. 
Mahendralal Choudhari 1 . L. ft. (1939) Nag. 
194 : (A. I. R. (25) 1938 Nag. 388), which lays 
down that an amendment of the plaint should 
not ordinarily be allowed when the application 
is made at a very late stage and the result of 
the amendment is to bring on the record a new 
case which on the date of the amendment is time- 


barred. (The underlining (here italicised) is ours). 
It is significant to note that neither of these condi¬ 
tions is present in the case before us. The plain¬ 
tiffs applied for amendment at the earliost time, 
soon after the defendants filed their written 
statements and contended that the second mort¬ 
gage of 1931 was invalid, being executed during 
the management of the Collector. Then again it 
is pertinent to note that the plaintiff's had based 
their suit on both the mortgage deeds and 
claimed the debt as due under the first mortgage 
of 1927 only. It is, therefore, quite evident that 
the plaintiffs were not introducing a new case 
by the amendment, but were merely retaining 
a part of their case as grounded upon the 
earlier mortgage and deleting the other part of 
the case as based upon thesubsequent mortgage. 
It cannot be disputed that the plaintiffs’ suit 
filed on 4th May 1940 was within the period of 
limitation of 12 years from the date of payment, 
viz. 4th May 1928, as stipulated in the mortgage 
of 1927, and it was certainly founded upon the 
said mortgage, for the simple reason that the 
claim was for recovery of the debt due under 
that mortgage only. 

[ 12 ] Apart from this, we also think that the 
amendment was rightly allowed in the special 
circumstances of the case and the appellants 
cannot challenge the order. 

[13] It is admitted that second mortgage of 
1931 was partly valid to the extent of the pro¬ 
perty belonging to Mt. Putro Bai and Gyan- 
singb, as this was not under the management of 
the Collector, and partly invalid to the extent 
of the interest of Bhujbal Singh and Hargovind. 
It cannot be disputed that a part of the consi¬ 
deration of the mortgage of 1931 being based 
upon the old debt due under the mortgage of 
1927, the first mortgage was discharged by the 
second. The second mortgage was, however, 
partly invalid. The question, therefore, pointedly 
arises whether the discharge of the earlier mort¬ 
gage is invalidated by reason of the second mort¬ 
gage being partially vitiated by the Collector’s 
proceedings. 

[14] It has been argued by Mr. Bobde that 
the mortgage of 1927 was fully discharged and 
wiped out as the security under the second 
mortgage of 1931, which was in any case valid 
to the extent of the interest of Mt. Putro Bai 
and Gyansingh, was more than sufficient to 
satisfy the debt under the first mortgage, and 
the fact that the security was invalid to the 
extent of the interest of Bhujbalsingh and Har¬ 
govind was quite immaterial. We do not think 
that this argument meet3 the exact point at 
issue. It is this:whether the plaintiff can fall back 
upon the earlier mortgage even though the sub¬ 
sequent mortgage is partly invalid. 
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[ 15 ] It hag been contended that the second 
mortgage must stand to the extent to which it 
is valid, as it is a conveyance and not a con- 
tract and in support of this contention reli¬ 
ance has been placed on the following cases: 
(i) Dip Narain Singh v. Nageshar Prasad 
and others, 52 all. 338 : (a. I. R. (17) 
1930 ALL. 1 (F. B.)) and (ii) Baba Baja 

Mohan Manucha and others v. Baba Manzoor 
Ahmad Khan and others , 18 Luck. 130 ; 
(A. I. R. (30) 1913 P. G. 29). In the first case it 
was held that the mortgage-deed, -which included 
along with other properties which were transfer¬ 
able some non-tran3ferable occupancy lands, 
was not altogether bad in law and that part of 
the mortgage could be enforced by allowing the 
claim to the principal amount if that could be 
done without defeating the provisions of the 
Transfer of Property Act or the Tenancy Act. 
In the second case (Privy Council) the mort- 
gage waa wholly invalid being in contravention 
of soh. 3, para. 11 , Civil P. C„ and it was held 
by their Lordships, that the mortgagee was 
entitled to relief under 8. 65, Contract Act. 
Those two cases, as well as some others unoffi¬ 
cially reported, which have been cited by Mr. 
Bobde, do not involve the question whether the 
discharge of the earlier mortgage is invalidated 
even by a partial frustration of the subsequent 
mortgage and whether in such an event the 
mortgagee can fall back upon 'the earlier mort¬ 
gage. Those cases are, therefore, out of place. 

[16] It has been contended by Mr. Dabir on 
behalf of the respondents that the second mort¬ 
gage must stand as a whole to effect the dis¬ 
charge of the first mortgage and that no dis¬ 
charge is operative even if the second mortgage 
is partly invalid. The mortgagee has the option 
to repudiate the second transaction and revive 
the first. He can say to the mortgagor: 

“It is true that I accepted a new security with the 
intention of giving you a full discharge of the first mort¬ 
gage on the ground that you were competent to execute 
a valid mortgage, but that intention has been entirely 
frustrated by the fact that that mortgage has been found 
to be partly invalid. Therefore I give up this new 
security and fall back upon the old security.” 

In such circumstances, we think that it is per¬ 
fectly open to the mortgagee to abandon the 
second mortgage and rely upon the first. Where 
the second transaction, replacing a former mort¬ 
gage, is frustrated wholly or partially, the mort¬ 
gagee can fall back on the earlier mortgage: vide 
Dasari Polayya Dora v. Onarasi Anantha 
Patro and others , 69 Mad. 44 (2) : (A. I. R. (23) 
1936 Mad. 61). That case follows the principle 
laid down by their Lordships of the Privy 
Council reported as Har Chandi Lai v. Sheo- 
rajsingh, 39 ALL. 178, 186 : (A. I. R. (3) 1916 
p. C. 68). This principle has also been followed 


in a Full Bench case of Kanhaiya Prasad v. 
Mt. Hamidan, I. L. R. (1938) ALL. 714:(A. I. R. 
(25) 1938 all. 418 (f f), which lays down that 
where a mortgagor executes a new and later 
mortgage deed for consideration comprising the 
principal and interest due on earlier mortgage 
deed and the later mortgage deed is found to be 
invalid, through no fault of the mortgagee, the 
mortgagee is entitled to sue on the earlier mort¬ 
gage deed. With these observations we respect¬ 
fully agree. 

[17] In the result we uphold the decree of the 
lower appellate Court in the plaintiffs' favour 
and dismiss this appeal, though on different 
grounds, with costs. The costs in the lower 
Courts to be paid as directed by the lower appel¬ 
late Court. 

K.S. Appeal dismissed. 
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Pollock and Padhye JJ. 

Maliendraltumar Jamnalalsa and others — 
Decree-holders — Appellants v- Mojilalsa 
Mukundsa and others — Judgment-debtors — 
Respondents. 

Letters Patent-Appeal No. 3 of 1945, Decided on 
30th March 1948, from judgment of Hemeon J., in Misc. 
Appeal No. 87 of 1943, D/- 19th December 1944. 

C. P. Debt Conciliation Act (II [2] of 1933), 
S. 15 (3) — Debtor transferring house to creditor 
in pursuance of agreement under Act — Debtor 
agreeing that he would be liable for any arrears of 
taxes realized from vendee — Arrears found due 
and realized from creditor-vendee.—Creditor-vendee 
obtaining decree for amount so realized, against 
debtor—Decree held hit by the latter part of S. 15 
(3) and could not therefore be executed until all 
amounts payable under agreement under Act had 
been paid or such agreement had ceased to subsist. 

Debtors applied to the Debt Conciliation Board for 
conciliation of their debts including the debts due to the 
creditors J and D under decrees of civil Courts. A 
settlement was reached before the Board in which it 
was agreed inter alia that in satisfaction of the debt 
due to J half of the debtors’ house should be transferr¬ 
ed to him and the other half should be transferred in 
satisfaction of the debt due to D. In pursuance of this 
settlement dated 14th July 1938, the debtors executed 
two sale deeds on 27th July 1938, one in favour of each 
of the aforesaid two creditors. As a term of thi3 settle¬ 
ment incorporated in the sale deeds, the debtors averred 
that all municipal taxes due from the house had been 
paid ofi by them. They also further agreed that they* 
would be liable to the vendees in case anything by W 
of arrears of taxes were realised from the vended It 
was actually found that the debtors had not paid ofi all 
the arrears of municipal taxes, and on 1st March 1940 
the vendee J had to pay Rs. 214 as municipal taxes 
due up to 27th July 1938, the date of the sale deed in his 
favour. As this amount of Rs. 214 was not repaid by 
the debtors, J instituted a suit for recovery of that 
amount and obtained a decree on 20th April 1942 : 

Held, that the arrears of taxes did not become a 
debt owing to the vendee until long after the registra¬ 
tion of the agreement under the Debt Conciliation Act 
dated 14th July 1938. It was indeed immaterial whether 
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that amount became a ‘debt’ on 1st March 1940 or on 
20th April 1942, as in either case it was long after the 
registration of the agreement under sub-s. (2) ofS.12 of 
the Act. Therefore the first part of the sub-s. (3) of 
8, 15 had no application to the case as there was no 
certificate issued. The latter part of the sub-section, 
however, applied because the decree sought to be exe¬ 
cuted was in respect of recovery of a debt incurred after 
the date of the agreement, i. e. 14th July 1933. In the 
result the decree could not be executed in law until, as re¬ 
quired by sub-s. (3) of S. 15, all amounts payable under 
theagreement'under the Debt Conciliation Act had been 
paid or such agreement had ceased to subsist. 

[Paras 5, 6 & 9] 

i?. S. Dabir — for Appellants. 

Y. V. Jakatdar — Respondents. 

Padhye J. — This is a Letters Patent appeal 
against the order of Hemeon J. dated 19th Decern- 
ber 1944 in Miscellaneous second Appeal no. 87 of 
1943. 

[2] Mukundsa and others applied to the Debt 
Conciliation Board for conciliation of their debts 
including the debts due to the creditors Jamna- 
lalsa and Dhannalalsa under decrees of civil 
Courts. A settlement was reached before the 
Board in which it was agreed inter alia that in 
satisfaction of the debt due to Jamnalalsa half 
of the debtors’ house should be transferred to 
him and the other half should be transferred in 
satisfaction of the debt due to Dhannalalsa. In 
pursuance of this settlement dated 14th July 1938, 
the debtors executed two sale deeds on 27th July 
1938, one in favour of each of the aforesaid two 
creditors. As a term of this settlement incorporat¬ 
ed in the sale deeds, the debtors averred that all 
municipal taxes due from the house had been paid 
off by them. They also further agreed that they 
would be liable to the vendees in case anything 
by way of arrears of taxes were realised from 
the vendees. 

[3] It was actually found that the debtors had 
not paid off all the arrears of municipal taxes, 
and on 1st March 1940 the vendee Jamnalalsa had 
to pay rs. 214 as municipal taxes due up to 27th 
July 1938, the date of the sale deed in his favour. 
As this amount of Rs. 214 was not repaid by the 
debtors, Jamnalalsa’s legal representatives in¬ 
stituted a suit for recovery of that amount and 
obtained a decree on 20th April 1942. 

[4] The execution of this decree was objected 
to by the debtors on the ground that under s. 15 
(3), Debt Conciliation Act the decree could not be 
executed until all amounts recorded as payable 
under the agreement had been paid or such agree¬ 
ment had ceased to subsist. This objection was 
overruled by the executing Court mainly on the 
ground that the liability to pay taxes accrued 
anterior to the registration of the agreement dated 
14th July 1938, i. e. on the date on which those 
taxes became payable to the municipal committee. 
This order was set aside by the appellate Court, 
i. e. the Court of the Additional District Judge, 
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Nimar, holding that the civil suit filed by Jamna- 
lalsa’s legal representatives was in respect of a 
debt which as between the parties to the suit was 
incurred after the registration of the agreement, 
dated 14th July 1938, i. e. either on 1st March 1940 
■when the taxes were actually realised from the 
vendee Jamnalalsa, or on 20 th April 1942 when the 
deoree in respect thereof w r as passed in favour of 
his legal representatives. In the Miscellaneous 
Second Appeal no. 87 of 1943 which was heard and 
disposed of by Hemeon J. the learned Judge con¬ 
firmed the order of the Additional District Judge, 
Khandwa, and dismissed the appeal. According 
to the learned Judge it was only when the muni¬ 
cipal committee realised the arrears cf taxes 
from Jamnalalsa on 1st Marob 1940 (that is long 
after the registration of the agreement before the 
Debt Conciliation Board) that the debtors incurr¬ 
ed the debt payable to Jamnalalsa or his legal 
representatives, and the decree obtained by 
Jamnalalsa’3 legal representatives for the recovery 
of a liability thus incurred after the date of the 
registered agreement fell within S. 15 (3), Debt 
Conciliation Act and consequently it could not 
in law be recovered until all amounts payable 
under the agreement had been paid or the agree¬ 
ment had ceased to subsist. 

[5] It was urged by the learned counsel for 
the appellants, and in our view correctly, that 
the liability to pay municipal taxes until the 
date of transfer was under s. 55 (1) (g), T. P. Act 
on the vendor. That liability was no doubt 
incurred by the vendor as soon as the taxes 
became payable. This liability was, however, not 
owed by the vendor to the vendee until the 
arrears of taxes were recovered from the vendee 
on 1st March 1940 and the vendor (debtor) became 
consequently liable to pay the same to the vendee 
according to the terms of the sale deed dated 
27fch Jjily 1938. It is thus clear that the arrears of 
taxes did not become a debt owing to the vendee 
until long after, the registration of the agreement 
under the Debt Conciliation Act dated 14th July 
1938. It is indeed immaterial whether that amount 
became a ‘debt’ on 1st March 1940 or on 20th April! 
1942, as in either case it was long after the registra-| 
tion of the agreement under sub-s. ( 2 ) of s. 12 of 
the Act. 

[6] Sub-section (8) of S. 15 of the Act applies 
when any % unsecured creditor sues for the re¬ 
covery of a debt which, though incurred anterior 
to such agreement, is one in respeot of which a 
certificate under sub-section (l) of S. 15 has been 
granted, or when a creditor sues for the recovery 
of a debt which is incurred after the date of such! 
agreement. Obviously, the first part of the sub¬ 
section has no application to the present case as 
there was no certificate issued. The latter part of 
the sub-section, however, applied because the 



10 Nagpur • Satyanarayan v. Chotelal (Hidayatullah J.) 


A. I. B. 


Idecree sought to be executed was in respect of 
recovery of a debt incurred after the date of the 
!agreement, i.e. 14th July 193S as already pointed 
out above. 

[ 7 ] In Civil Revision NO. 173 of 1942, decided on 
19 th February 1943, Niyogi J. took the view that a 
debt signifies contractual relation and in the absence 
of any contractual relation it is inappropriate to 
call a liability a debt. The learned Judge made 
a distinction between a liability arising by opera¬ 
tion of law and a liability arising from contract. 
According to him it is only in the latter case 
that the liability can be called a debt within the 
meaning of the Debt Conciliation Act. 

[8] With respect, we do not see our way to 
agree with the distinction pointed out by the 
learded Judge. In our opinion the word ‘debt’ as 
defined by the Debt Conciliation Act includes 
all liabilities owing to a creditor, in cash or 
kind, secured or unsecured, payable under decree 
or order of a Civil Court or otherwise. Certain 
liabilities are, however, excluded from this defi¬ 
nition, and it was with one of those exceptions, 
i. e. arrears of land revenue, that the learned 
Judge was in fact dealing with a case which 
fell within tbe exception to the definition. In 
Stroud’s Judicial Dictionary at page 471 the term 
‘debt’ is defined as a sum payable in respect of a 
liquidated money demand, recoverable by action. 
At page 433 tho word ‘creditor’ is defined as a 
person to whom debt is payable. It is thus clear 
that the sum of Rs. 214 was a liquidated money 
demand recoverable by action and that this 
liability became payable to Jamnalalsa when the 
sum was recovered from him on l3t March 1940 
and in respect of which his legal representatives 
subsequently obtained a decree on 20th April 1942. 

[9] In the result, we agree with Hemeon J. 
that the decree obtained by Jamnalalsa’s legal 
representatives against the judgment-debtor was 
hit by 3. 15 (a), Debt Conciliation Act and that 
that decree could not be executed in law until 
as required by sub-S. (3) of S. a l’5, all amounts 
payable under the agreement under the Debt 
Conciliation Act had been paid or such agree¬ 
ment had ceased to subsist. 

[ 10 ] The appeal fails and is dismissed with 
costs. Counsel’s fee as certified. 

R.G.D. Appeal dismissed. 


(a) Civil P. C. (1908), 0.23, R. 1—‘Other sufficient 
cause’—Means cause analogous to formal defect— 
Suit for possession of house site based on unregis¬ 
tered document of title — Defect in suit is one of 
substance and not of form — O. 23, R. 1 does not 
apply. 

The words ‘other sufficient cause’ in O. 23, R. 1 (b) 
do not include any cause whatever but only causes 
which are at least analogous to a formal defect: 
A. I. R. (9) 1922 P.C. 112 and A. I. R. (22) 1935 Bom. 
28. Bel. on; A. I. R. (9) 1922 Nag. 84; A. I. R. (30) 
1943 Nag. 307 and A. I. R. (31) 1944 Nag. 183, Bef. 

[Para 4] 

For purposes of O. 23, R. 1, a distinction must, there¬ 
fore be made between a defect of form and a defeot of 
substance: A.I.R. (27) 1940 Bom. 121 (F.B.), Bel. on. 

[Para 6] 

Where the plaintiff brings a suit for possession of a 
house site basing his title on an unregistered receipt 
and his intention in withdrawing the suit is to discard 
the receipt as a dooument of title and to sue afresh on 
an oral'sale completed by delivery of possession backed 
by the collateral evidence in the unregistered receipt, 
the defect can hardly be called a formal defect or a 
defect analogous to a formal defect. It is a defect of 
substance to plead one’s case on an unregistered doou¬ 
ment making it the root of title. Order 23, R. 1 has no 
application to such a ease and the plaintiff cannot be 
allowed to withdraw his suit under that rule. 

[Para 7] 

Annotation: (’44-Com.) C. P. C., O. 23, R. li 
N. 25, 26. 

(b) Civil P. C. (1908), S. 115 and O. 23, R. 1 — 
Appellate Court allowing withdrawal of suit under 
O. 23, R. 1 on ground not covered by that rule — 
There is illegal exercise of jurisdiction — High 
Court will interfere in revision. [Para 7] 

Annotation: (’44-Com.) C. P. C., 0. 23, R. 1, N. 41, 
Pt. 2. 


J. P. Dioivedi — for Applicants. 

Ividad Ali — for Non-applicants. 

Order. — This is a defendants’ application 
for revision of an order passed on 5th August 
1946 by Mr. J. P. Jain, Additional District Judge ( 
Chhindwara, in Civil Appeal No. 26-A of 1946. 
By this order the learned Judge allowed the 
plaintiff-appellant to withdraw his suit with 
liberty to bring a fresh suit on the same cause 
of action. 

[2l The suit of the plaintiff was for posses¬ 
sion of a house site valued at Rs. 26. The title 
of the plaintiff was based on a receipt dated let 
October 1943. The plaint made the following 
averments in this behalf: 

“5. That in course of time the house fell down and 
the entire site covered by the compound and courtyard 
was sold by Ghisulal to the plaintiff for Rs. 26 under 
receipt dated 1st October 1943 and possession was also 
delivered to the plaintiff.” 
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Hidayatullah J. 

Satyanarayan Tliralal and others — 
Defendants — Applicants v. Chotelal Onkar 
Prasad and another — Plaintiffs — Non¬ 
applicants. 

Civil Revn. No. 407 of 1946, Decided on 20th 
February 1948, from order of Addl. Dist. Judge, 
Chhindwara, D/- 5th August 1946. 


The trial Court decreed a portion of the claim. 
Both sides appealed. During the pendency of 
hi3 appeal the plaintiff-appellant applied under 
o. 23, R. 1, Civil P. C., and the Additional 
District Judge permitted the withdrawal of the 
suit. The order reads as follows: 

"5-8-46. Parties as above. I have heard both sides. 
The suit is likely to fail for technieal reasons and a 
mistake. The appellant never took the plea about the 
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admissibility of the .receipt dated 1st October 1943. 
For this reason t the parties will be ordered to bear 
their own costs as incurred. The suit is permitted to 
be withdrawn with liberty to bring a fresh suit on the 
same cause of action. Parties to bear their own costs 
as incurred in both the Courts.” 

The only question is whether the order of the 
lower appellate Court is correct regard being 
had to the terms of the rule. 

[3] The plaintiff-appellant had stated in his 
application that he apprehended that the suit 
was likely to be dismissed because the receipt 
was not registered. His intention appears to be 
to file a fresh suit and base his title on an oral 
sale completed by delivery of possession. 

[4] Now O. 23, R. l has been the subject of 
discussion in numerous rulings. It is now 
settled law that the words ‘other sufficient cause’ 
do not inolude any cause whatever but only 
jcauses which are at least analogous to a formal 
defect. As early as Robert Watson & Co. v. 
Collector of Zillah Rajshahye, i&M. I. a ICO, 
170 : (3 Beng. L. R. 48 (p. c.)) their Lordships of 
the Privy Council explaining s. 373 of the old 
Code stated that a suit could only be withdrawn 
if there was a defect of form. The present Code 
hardly goes further than the observations of 
their Losdships. Similarly, the words ‘any other 
sufficient cause’ appearing in o. 47, R. l, Civil 
P. C., were explained by their Lordships in 
Chhajju Ram v. Neki, 3 Lah. 127 : (a i.r. ( 9 ) 
1922 P. o. 112) as meaning 'a reason sufficient on 
grounds at least analogous to those specified 
immediately previously.’ This meaning has now 
been accepted as final in respect of O. 23, R. 1, 
Civil P. C., also. In some cases Courts have 
relied on the ejusdem generis rule, but the 
better view is to interpret the rule on the line 
adopted by their Lordships in Chhajju Ram 
V. Neki, 3 Lah. 127 : (A I. U. (9) 1922 P. C. 112 ) 

[5] In Bai Mahakor v. Bhikhabhai Sankal- 
chand , 59 Bom. 114,117: (A. I. R. (22) 1935 Bom; 
28 ), Beaumont C. J. observed as follows : 

“To my mind the language of the rule is quite plain 
and there is no scope for the introduction of the 
ejusdem generis rule. The Court must be satisfied 
either that the suit must fail by reason of some formal 
defect or that there are other sufficient grounds for 
allowing the order asked for. If the ‘sufficient grounds’ 
within cl. (b)ace to be analogous to the grounds specified 
in cl. (a), it would seem that cl. (b) must be confined 
to cases in which the Court thinks that the suit must 
fail, and on that reading cl. (a) would deal with suits 
which must fail for some formal defect, and cl. (b) with 
suits which must fail for some defect which is not 
formal, but is of a similar nature. It seems to me that 
to read the clause in that way is to ignore the plain 
language in which it is expressed. I have no doubt what¬ 
ever that cl. (b) is not limited to cases in which the 
Court thinks that the suit must necessarily fail.” 

In dealing with the same matter a Fall Bench 
of the same Court in Ramrao Bhagwantrao v. 
Babu Appanna, i.l.r. ( 1940 ) Bom. 299 : (aj.r. 
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(27) 1940 Bom. 121 (F. B.) ), stated the law as 
follows: 

, -1h© learned Chief Justice, however, has added that 

the two clauses must to read together’ and one has in 
cl. (a) an illustration of the sort of reason which the 
Legislature thought would bo sufficient, and in that 
way ol. (a) may to some extent, limit the generality of 
the words in cl. (b). 

With great respect, wo concur iu this view, which 
exactly what we mean by saying that cl. (a) is illustra¬ 
tive of the ‘grounds’ referred to in cl. (b), and although 
the ‘grounds’ need not be ejusdem generis with the 
ground mentioned in cl. (*), they must be ‘at least 
analogous’ to it. The ground in cl. (a) requires that 
the suit must fail by reason of some formal defect; 
whereas the grounds contemplated in cl. (b) need not 
necessarily be fatal to the suit, but must be analogous 
to a formal defect. 

To determine what grounds are analogous to formal 
defects, it is necessary to know what defects are to be 
deemed ‘formal.’ The instances of defects 'of form’ 
cited by the Privy Council in Robert Watson <0 Co. v. 
The Collector of Zillah Rajshahyo , 13 M.I.A. 160 : (3 
Beng. L. R. 48 (P.C.) ) include misjoindor ol parties or 
of the matters in suit, rejection of a material document 
for not having a proper stamp and tho erroneous 
valuation of the subject-matter of the suit. This shows 
that tbo expression ‘formal defect’ must be given a 
wide and liberal meaning, and must be deemed to 
connote every kind of defect which does not affect the 
merits of the case, whether that defect be fatal to the 
suit or not.” 

[6] Tbe Full Bench pointed out that distinc¬ 
tion must be made between a defect of form and 
a defect of substance, a view which has my res¬ 
pectful concurrence. Other cases in point from 
this Court are: Singhai Rajilal v. Kanhai , 13 
Nag. L. R. 30 : (a. i. r. (9) 1922 Nag. 84) and 
Deosthan Math Alonya Baba v. Ramdayal, 

I. L. R. (1944) Nftg. 51 .* (A. I. R. (30) 1943 Nag. 
307), and also Sukhain v. Liquidator, Co - 
operative Society Pondisimaria , I. L. R. (1944) 
Nag. 45S : (A. I. R. (31) 1944 Nag. 183), though 
in the latter case Bose J. while purporting to 
follow Chhajju Ram v. Neki, 3 Lah. 127 : 

A. I. R. (9) 1922 P. c. 112), appears to have ap¬ 
plied the ejusdem generis rule. 

[7] The powers of an appellate Court to 
allow the suit to be withdrawn are no longer 
doubted, more so after the Privy Council allowed 
a portion of the suit to be withdrawn in Rava- 
neshwar v. Baijnath Ram, A. I. R. (2) 1916 
P. O. 24, 27 : (42 Cal. 897). I have accordingly 
to see whether the jurisdiction was legally exer¬ 
cised. To this end I have to determine whether 
the defect was one of form or substance. In 
Ramji v. Anjaniprasad, : A. I. R. (16) 1929 
Nag. 72 : (115 I. C. 172) the plaintiff who had 
brought a suit on one promissory note was not 
allowed to withdraw the '.suit so that he could 
bring a fresh suit on another promissory note. 
Here the intention is to discard the receipt as a 
document of title and to sue afresh on an oral 
sale completed by delivery of possession backed 
by the collateral evidence in the unregistered! 
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ireceipt. This is to give a new turn to the case 
and can hardly be called a formal defect or a 
'defect analogous to a formal defect. It is a 
^defect of substance, to plead one’s case on an 
unregistered document making it the root of 
title. Whether the plaintiff would otherwise 
succeed is not a matter on which I express any 
opinion. I am, however, confident that this is not 
a case covered by O. 23, R. 1 , Civil P. C. The 
jurisdiction vested by that rule was illegally 
exercised by the lower appellate Court and there 
is ample authority for the proposition that in 
such circumstances the High Court can interfere 
in revision. I set aside the order passed by the 
lower appellate Court. The appeal will be 
heard on merits. Counsel’s fee Rs. 25. 

K.s. Case remanded. 


A. 1. B. (36) 1949 Nagpur 12 [C. N. 7.] 

Grille C. J. 

Hira Sukharam — Plaintiff—Appellant v. 
Sitaram Madhav Gujar and another — Defen¬ 
dants — Respondents. 

Second Appeal No. 723 of 1943, Decided on*24th 
January 1948, from appellate decree of Dist. Judge, 
Nimar, D/-30th August 1943. 

T. P. Act (1882), S. 60—Clog on redemption — 
Long term of mortgage is not in itself clog on 
redemption — But taken with other circumstances 
it may so amount—Held on facts that the term was 
not a clog on redemption. 

The length of the term of a mortgage is not in itself 
a clog on the equity of redemption and it can only be 
taken into consideration when any other terms in the 
contract are unconscionable and such as are likely to 
defeat ultimately a claim to redeem. A premature 
redemption is a matter of equity, and a contract which 
has been entered into and which is enforceable in law 
can only be avoided by a mortgagor on showing that 
the terms are unconscionable and devised with the 
intention of preventing any redemption of the property 
at all. [Para 4] 

The plaintiff mortgaged a house situated in the 
village abadi, with possession to the defendant, for a 
period of 75 years for a sum of Rs. 200 which was found 
to be a proper valuation of the property. No interest 
was to be paid. The plaintiff undertook to bear the 
expenee3 of the repairs of the house. Shortly after 
the mortgage the defendant carried out the repairs and 
improvements of the house almost to the extent of 
rebuilding it at the cost of Rs. 1400. This was done in 
the presence of the plaintiff and without any objection 
from him. The defendant at one time was prepared to 
allow premature redemption, provided the plaintiff paid 
the costs of improvement. In a suit for redemption 
before time, on the plea that the long term amounted 
to a clog on redemption : 

Held, that there was no consideration of equity in 
favour of the plaintiff at all. The long term of the 
mortgage did not, in the circumstances of the case, 
amount to a clog on redemption : Caso law considered. 

[Para 7] 

Annotation : (’45-Com.) T. P. Aot, S..60 N. 32. 

A. RazaJc —for Appellant. 

R. S. Dabir —for Respondents. 


Judgment. — This is a second appeal by an 
unsuccessful plaintiff who, at the close of the 
year 1920, mortgaged a house with possession 
to the defendants, who are brothers, for period 
of 75 years for a sum of Rs. 200. 

[2] Shortly after the mortgage was executed, 
the defendants, who held property adjoining the 
house in question, lulled down the house and 
rebuilt it at a cost which had been found to be 
Rs. 1400. The defendants separated, and the 
defendant Mangilal, who has been ex parte 
throughout the proceedings and who indeed, on 
the plaintiff’s admission, has been helping him 
in this litigation, got into financial difficulties 
and his part of the divided house wa3 sold 
in auction. The contesting defendant Sitaram 
bought the property from the auction.purchaser 
and is consequently the only person now inter¬ 
ested. By the terms of the mortgage-deed Ex. P-1, 
no interest was to be charged on this sum, and 
the property was not to be redeemed for 75 
years, and the plaintiff agreed to pay the entire 
sum due at the stipulated time and there was a 
provision that if it was not paid the property 
would be foreclosed. The ptaintiff also made 
himself liable for repairs and stated that if he 
did not get the repairs done the mortgagees 
might do so and keep an account and be would 
pay the expenses on the stipulated date. 

[3] The plaintiff pleaded that he was entitled 
to redeem when he brought the suit in 1942 and 
added that even if he was not entitled to pre¬ 
mature redemption nevertheless the condition 
of foreclosure was a clog on the equity of re¬ 
demption which would entitle him to be relieved 
from the onerous conditions of the mortgage. 
The defendant on the other hand contended that 
this condition was not a clog on the equity of 
redemption and that the intention of the parties 
had been to have an out and out sale of the 
property but that as it was situate in the 
village abadi and the consent of the landlord 
could not be obtained the transaction took the 
present form in order to avoid bringing in the 
landlord, presumably to save the cost of exces¬ 
sive nazrana. The plaintiff, who admitted that 
repairs amounting in fact to a complete rebuild¬ 
ing had been executed, stated that they were 
done without his consent and in his absence. 
This contention of his has been entirely dis¬ 
proved, and it is manifest that he in no way 
objected to the reconstruction of the building, 
and in view of the fact that on his own estimate 
unsupported by evidence the house and site were 
worth no more than Bs. 300 and the material of 
the house Rs. 75 only, which the trial Court not 
unreasonably considered an extremely favourable 
estimate, the money obtained on the mortgage 
must be approximating very closely to the 
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actual value of the house. In view of the provi¬ 
sions of s. 92, Evidence Act, the Courts below 
have held that the defendant could not lead 
evidence to show that the intention was an out 
and out sale, but all the indications are that this 
vas the intention of the parties before the trans¬ 
action was entered into at all. 

[4] It is now well settled that the length of 
the term of a mortgage is not in itself a clog on 
the equity of redemption and that it can only 
be taken into consideration when any other 
terms in the contract are unconscionable and 
such as are likely to defeat ultimately a • claim 
to redeem. A premature redemption is a matter 
of equity, and a contract which has been entered 
into and which is enforceable in law can only 
be avoided by a mortgagor on showing that the 
terms are unconscionable and devised with the 
intention of preventing any redemption of the 
property at all. 

[5] The cases which have been cited on behalf 
of the appellant are cases each necessarily deci¬ 
ded on its own merits and contain conditions 
onerous enough to justify premature redemption 
and contain features which do not exist in the 
case now under consideration. Ram Ganesh v. 
Rup Narain , a.i.r. (12) 1925 all. 34 : (80 1. c. 
944), with which may be read Sarbdawan Singh 
v. Bijai Singh , 36 ALL. 551 : (A. I. R. (l) 1914 
ALL. 334), is claimed by the learned counsel for 
the appellant to afford an exact parallel. On 
examination it is apparent that it does not do 
so. There in a long term mortgage of 82 years 
it was stipulated that the amount was to be 
paid on a particular day, and there was also a 
stipulation that the mortgagor would have to 
pay the redemption money out of his pocket 
and was not allowed to borrow for that purpose. 
In Sarbdawan Singh v. Bijai Singh , 36 ALL. 
551; (a.i.r. (1) 1914 ALL. 384) again a particular 
day was] fixed ’and .it was provided that the 
mortgage should not be redeemed with borrowed 
money and on failure to redeem in this restricted 
fashion the mortgage was to be renewed for a 
further term of 14 years. These transactions 
were held to be so onerous as to amount to 
refusal of the right to redeem and premature 
redemption was allowed. In Bhullan v. Bachcha 
Kunbi, 53 ALL. 680 : (A. I. R. (18) 1931 ALL. 
380) on a 60 years’ mortgage there was a stipula¬ 
tion in express term that the money must be 
repaid bn a particular day and that there could 
be no redemption either before or after, and this 
was held to be unconscionable. It is argued that • 
the same conditions have been laid down here, 
but that is not so. All that is stated is the 
ordinary stipulation that on failure to pay the 
amount the property can be foreclosed. Fore¬ 
closure would not be automatic on the particular 
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day as a suit would be necessary for that pur¬ 
pose, and the stipulation is in the ordinary and 
conventional form to bo found in most mort¬ 
gages. In Rajai Singh v. Randhir Singh, 
A.i.r. (12) 1925 ALL. 643: (87 I.C. 30) a 95 years’ 
mortgage was held to be inequitable since at the 
expiry of that period the payment with interest 
which was to be made at the time of redemp¬ 
tion would have amounted to three times the 
valuo of the property at the time it was mort¬ 
gaged. Here there is no interest payable at all, 
and although the Courts have found that the 
property had a letting value of Rs. 6 per annum 
the plaintiff himself has admitted that at the 
time the property was mortgaged it had no 
letting value whatever. In Durga Charan v. 
Poresh Bewa, (a. I. R. ( 12) 1925 cal. 105 : 76 
I. C. 336) the period of redemption fixed as 50 
years was reduced on the mortgagor’s suit to a 
period of 2G years only. In that case, where the 
transaction took the form of a sale with a con- 
dition of repurchase, it was held to be a mort¬ 
gage and one of the grounds for setting aside 
the transaction was that the mortgagee had 
without justification denied the plaintiff’s title 
and claimed not only a sale with a condition of 
repurchase but an out and out sale. There was 
also an unjustifiable dispute on the question of 
limitation which was described by the learned 
Judges as taking the form of a clog on redemp¬ 
tion, and it was held that the mortgagee had not 
acted in accordance with the terms of the con¬ 
tract and was not willing to do so. Id the case 
before me, as I have indicated, the limitations of 
the Evidence Act prevented the defendant from 
arguing that there had been an out and out sale 
although, as I have pointed out, the surrounding 
circumstances were in favour of such a supposi¬ 
tion. It is the plaintiff and not the defendant 
who has put forward false pleas such as the re¬ 
construction of the building without his know¬ 
ledge or consent, and it is also on record that 
the defendant replied to the plaintiff’s notice 
Btating that he was agreeable to premature re¬ 
demption provided the costs of the improvements 
were paid, a proposition which the plaintiff, as 
is evident from his plaint, declined to accept. 
The principles in that case therefore can have no 
application here. Finally reliance is placed on 
the Privy Council decision in Bakhatawar 
Begam v. Husaini Khanum, 36 all. 195 : 

(A. I. R. ( 1 ) 1914 P. O. 36), but in that case the 
question was decided on the plaintiff’s claim as 
set out in the plaint supported by accounts that 
the mortgage debt itself had been satisfied long 
before the term fixed in the mortgage, and the 
question which was one of limitation was decided 
on the finding that limitation began to run not 
from the end of the term fixed but from the 
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time when the mortgage was in fact satisfied. 

There is no question here of the mortgage debt 
being satisfied at any time and their Lordships 

ha . V OratnarHv W a“ain at the absence of a special condition 
entitlin'' the mortgagor to redeem during the term for 

[6l This principle i3 emphasised in the cases 
cited on behalf of the respondent. In the Judicial 
Commissioner’s Court, Nagpur, in Rama v 


A. I. R. 


Waman, (A. I. R. (12) 1925 sag. Us 79 I. C. 
870) it was held that a term of 77 years did not 
in itself constitute a clog on the equity of redemp- 
tion Tbe Privy Council decision in Bakhatciwav 
Began v. Hussaini Khanum, 3G all. 19 o : 

(a I R. (l) 1914 p. c. 36) was emphasised m 
Baldeo v. Losai, 4 Luck. 203 : (a I. R. ( 16 ) 1.929 
oudh 54 ). In Lai Singh v. Kartar Singh, 
A.I.R. (17) 1930 Lah. 10G0 : (130 I. C. 57) it was 
held that a period even of 40 year3 cannot be 
reduced by the Court where otherwise there is 
nothing unconscionable in the agreement, and in 
Shubratan v. Dhanpat Gadariya , 54 ALL. 1041: 
(A. I. R. (20) 1933 ALL. 70) it was laid down 
that the mere fact that the term of redemption 
6xed is a long one is no ground for bolding that 
the agreement is bad and should be relieved 
against, and also that there should be no relief 
■where the mortgagor entered into the contract 
•with free consent. 

[ 7 ] I find in this case no consideration of 
equity in favour of the mortgagor at all. _ The 
Imortgage was for a property of insignificant 
value, and the money obtained on the mortgage 
was in fact not less than the value of the pro- 
,perty itself. When the defendants pulled down 
the house and rebuilt it, obviously with the plain- 
tiff’s knowledge and without any objection on 
his part (his own evidence shows that he was 
'absent only for six weeks from the village, if at 
iall), the plaintiff then seek 3 to obtain possession 
of the property whose value has multiplied many 
times since he mortgaged it, without any recom¬ 
pense to the defendants whatsoever and with the 
financial assistance of the particular defendant 
who ha 3 lost his share of the property to his 
brother. 

[8] The appeal fails and is dismissed with 
C03ts. 

Appeal dismissed. 


R.G.D. 
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Hemeon J. 

Sitaram Ranoo — Applicant v. Demai dfo 
J ay a — Non. applicant. 

Criminal Revn. 'No. 283 of 1947, Decided on 22nd 
January 1948, from Order of Sessions Judge,- Nagpur, 
D/- 29th April 1947. 


Hindu Law — Divorce — Custom— Divorce by 
unilateral act of husband is not legal. 

Where under Hindu law divorce is permitted by 
custom, divorce by unilateral act of the husband , with¬ 
out the consent of tbe wife is illegal. A. I. B. (2) 19U> 
Com. 107, Dissent/, A. I. R. (32) 1945 Mad. 308, 
Bel. on] 17 Mad. 479, Disting. [Para 5] 

K. P. Vaidya — for Applicant. 

Order. _The applicant Sitaram was directed 

to pay Rs. 5. per mensem as maintenance to the 
non-applicant Demai by the First Class Magis¬ 
trate, Nagpur, under S. 488, Criminal P. C., and 
hi 3 application for revision of that order was 
dismissed by the Sessions Judge, Nagpur, on 7th 
August 1946. In view of his failure to comply 
with the order, a warrant was issued against him 
under sub-s. (3) of that section and in the subse¬ 
quent proceedings he appeared and claimed that 
she had no right to maintenance because of the 
fact that she was divorced on 4th August 1946 
at a panchayat which was not attended by her. 

[2] The First Class Magistrate, Nagpur held 
that the divorce was not recognised by Hindu 
law and he noted that it had taken place during 
the pendency of the revision from the order 
fixing Demai’s maintenance at Rs. 5 per mensem. 
His view was upheld by the Sessions Judge, 
Nagpur, who dismissed Sitaram’s application; 
and Sitaram has now come up in revision to 
this Court. 

[3] The applicant is a Gowari and it is speci¬ 
fically stated at p. 162 of Russell’s "The Tribes 
and Castes of the Central Provinces of India,” 
Vol. Ill, that in this caste divorce and the re- 
marriage of widows are permitted. This posi¬ 
tion was apparently envisaged by the learned 
Sessions Judge, Nagpur, who was of the view 
that even if a divorce was permissible by custom, 
it was not valid in this case for the reason that 
it was unilateral and against the wishes of the, 
applicant’s wife Mat. Demai. The applicants 
learned counsel referred me to Gupte’s Hindu 
Law in British India, 1945, at p. 920 of which 
there is a comment to the effect that Sir Thomas 
Strange says that tbe right of divorce in the 
Hindu law is "marital” (of a husband) only; bu 
the commentator in the very next sentence 
refers to an authority who differs from “if 
Thomas Strange on this question. On the nex 
page, there is a reference to a Bombay case 
which it was held that a custom of caste by 
which the marriage tie can be dissolved by 
either husband or wife against the wish of the 
divorced party, the sole condition attached being 

• the payment of a sum of money fixed by to 
caste, cannot be recognized by the Courts. 

[4] That case, Keshav v. Bai Gandit 
Bom. 538 : (A. I. R. (2) 1915 Bom. 107). 
cited with approval by Mayne at p. 72 of 
Treatise on Hindu Law and Usage, 10th E 
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1938, and by Mulla at p. 512 of his Principles 
of Hindu Law, 9th Edn., 1940. In Thangammal 
v. Gengayammal , A. i. r. (32) 1945 Mad. 308 : 

(1945-1 M. L. J. 299) it was held that there is no 
invalidity in a custom by which a married 
couple being unable to live together, by consent 
seek divorce and are divorced by the parties 
approaching the headman and other relations, 
paying a certain amount and taking away the 
sacred thread from round the wife’s neck and 
giving it back to the husband; but that the 
custom permitting a divorce may be illegal if 
the divorce is enforced against the wish of the 
wife. 

[5] The applicant’s learned counsel referred 
me to the case of Sankaralingam Chetti v. 
Subban Chetti , 17 Mad. 479 but that i 3 not 
actually in his favour, as the Division Bench 
there held that there is nothing immoral in a 
custom by which divorce and remarriage are 
permissible by mutual agreement, on one party 
paying the other the expenses of the latter’s 
original marriage. That was clearly a case of 
mutual agreement and in the present applica¬ 
tion' I am concerned with a divorce which was 
unilateral. The position thus is that even if the 
divorce pleaded by the applicant Sitaram did 
in fact take place, it was not a valid divorce 
and he was bound to comply with the order of 
maintenance passed against him. Consequen¬ 
tially, the learned Magistrate was entitled to 
issue a warrant against him under S. 4S8 (3), 
Criminal P. C. This application is dismissed. 

R-G.D. Application dismissed . 

A. I. R. (36) 1949 Nagpur 15 [C. N. 9.] 

GRIIiLE C. J. 

Sahdeo Shrawan—Plaintiff—Appellant v. 

Namdeo Atmaram Mankar — Defendant _ 

Respondent. 

Second Appeal No. 90 of 1944, Decided on 17th 
February 1948, from Appellate decree of Additional 
District Judge, Ellicbpur, D/- 25th October 1943. 

Evidence Act (1872), S. 92, Proviso (3) — Defen¬ 
dant executing isar chithi acknowledging receipt 
of earnest money and promising to execute sale- 
deed — Plaintiff’s suit for specific performance — 
Defendant pleading oral agreement that plaintiff 
would execute deed of recoveyance as condition 
precedent—Evidence to prove this oral agreement 
is admissible. 
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Held that under S. 92 (3) oral evidence to prove this 
oral agreement was admissible, as it was a condition 
precedent to the execution of the registered deed. It 
was not an agreement to defeat the deed of sale or to 
vary the terms thereof but an agreement which would 
suspend the implementing of the terms contained in the 
: A. I. li. (23) 1933 P. C. 70; (183G) 119 

P p’lQ^’p 1 ? Cal * 291 (P ‘ C ‘) aud A - L R - (25) 1938 
1 Jbi lid. ou« fPiira 2] 

Annotation : (’46 Man) Evidence Act S. 92, N. 27. 

W. W . Bholo — for Appellant. 

^Prabhune — for Respondent. 

, Judgment. — This is a second appeal by an 
unsuccessful plaintiff whose first appeal has 
failed. The defendant executed an isar chithi 
in the plaintiff s favour acknowledging receipt 
of Rs. 75 and promising to sell his field for 
Rs. 250 and that he would get a registered sale- 
deed executed within S days, when the balance 
of Rs. 175 was to be paid. No registered sale- 
deed was executed, and the plaintiff brought a 
suit for specific performance. The defendant 
pleaded that there was a condition that the 
plaintiff should execute a deed of reconveyance 
and that as the plaintiff avoided doing so the 
sale-deed wa3 not executed by the defendant. 
Oral evidence as to this agreement was led and 
it has been accepted in both the Courts below, 
and in the lower appellate Court it was held 
that evidence as to this oral agreement, which 
was not implemented by the plaintiff, was ad¬ 
missible under proviso (3) of S. 92, Evidence 
Act, which provides that the existence of any 
separate oral agreement, constituting a condi¬ 
tion precedent to the attaching of any obligation 
under any such contract, grant or disposition of 
property, may be proved. 

[2] The plaintiff ha3 preferred this second 
appeal and in the first place contends that the 
transaction proposed was to be a mortgage by 
conditional sale, but as the condition of reconvey¬ 
ance was not in the document produced, which 
could not be deemed by the proviso to s. 68 (c), 

T. P. Act, to be a mortgage, it was an out and 
out sale. This argument, however, is of no avail 
as the stage of executing the deed transferring 
the property had not been reached. Next it is 
contended that none of the provisos to s. 92 can 
apply and that no evidence can be afforded 
which varies the terms of the agreement to sell 
which was reduced to writing. The cases however 
which have been cited in support of this conten- 


The defendant executed an isar chithi in the plain¬ 
tiff’s favour acknowledging receipt of earnest money 
and promising to sell his field and that he would get a 
registered sale-deed executed within 8-days, when the 
balance was to be paid. No registered sale-deed was 
executed, and the plaintiff brought a suit for specific 
performance. The defendant pleaded that there was a 
condition, that the plaintiff should execute a deed of 
reconveyance and that as the plaintiff avoided doing so 
the sale-deed was not executed by the defendant. Oral 
evidence as to this agreement was sought to be led : 


tion all deal with registered deeds transferring 
title, and the authorities cited on behalf of the 
respondent affirm the correctness of the view 
taken in the lower appellate Court that what 
the defendant sought to establish was a condi¬ 
tion precedent to the implementing of the agree¬ 
ment to sell. In Tyagaraja Mudaliyar v. 
Vedathanni, 59 Mad. 446 : (a. i. r. ( 23 ) 1936 
P. C. 70) their Lordships of the Privy Council 
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referred to the decision in Pym v. Campbell , 
(1856) 119 E. R. 903 : (25 L. J. Q. B. 277) and 
pointed oat that statutory effect had been given 
to this decision by proviso (3) to S. 92, Evidence 
Act. In Pcrtap Chunder Ghose v. Mohendra - 
nath Purkait, 17 cal. 291: (16 I. A. 233 (p. C.), 
their Lordships stated that it was admissible to 
prove that there had been in fact no intention 
to act on an agreement, and again in Roioland 
Ady\. Administrator-General of Burma, A.I.R. 
(25) 1938 P. C. 193 : (32 S.L.R. 810) that it was 
necessary to distinguish a collateral agreement 
which alters the legal effect of the instrument 
from an agreement that the instrument should 
not be an effective instrument until some con¬ 
dition is fulfilled. The fact that there was such 
an oral agreement has been established, and it 
is clear that the defendant had no intention of 

| 

executing a sale deed until the plaintiff had per¬ 
formed his part of executing a deed of recon- 
jveyance. That is clearly a condition precedent 
which the defendant was entitled to prove and 
which the Courts below have held that he has 
proved. There is here no agreement to defeat a 
deed of sale or to vary the terms thereof but an 
agreement which would suspend the implement¬ 
ing of the terms contained in the Isar Chitti. As 
'that agreement was broken by the plaintiff it 
necessarily follows that he is not entitled to the 
specific performance of the agreement to have a 
sale deed executed. 

[3] The trial Court, although dismissing the 
plaintiff’s claim, directed - that each party was to 
pay its own costs in view, as it states, “of the 
peculiar circumstances of the case.” In first 
appeal this order was varied and the defendant 
was allowed the greater part of his costs but not 
the whole. The plaintiff now contends that the 
order of the trial Court in respect of the costs 
should be restored. There was no cross-appeal by 
the defendant, as there might well have been, 
that he should be allowed the whole of his costs. 
As the lower appellate Court has pointed out, 
the trial Court did not explain what the peculiar 
circumstances of the case were, and the fault 
appears to be entirely on the Bide of the plain¬ 
tiff, and there was no reason why costs should 
not have followed the event or why indeed the 
lower appellate Court should not have awarded 
the defendant the whole of his costs. The defen¬ 
dant has not chosen to appeal on this point, but 
there can be no justification for restoring the 
order of the trial Court. The earnest money has 
been directed to be returned to the plaintiff and 
that order is not disputed and naturally stands. 

[4] The result is that the appeal fails and is 
dismissed with costs. 

R.G.D. 


A. I. R. 

A. I. R. (36) 1949 Nagpur 16 ^0. N. 10.] 
Hemeon and Hidayatullah JJ. 
Raonakali Roshanali—Applicant v. Em¬ 
peror. 

Misc. Criminal Case No. 62 of 1948, Decided on 
29th March 1948. 

(a) C.P. and Berar Criminal Procedure (Amend¬ 
ment) Ordinance (II [2] of 1948), S. 2 — Pith 
and substance of S. 2 lies entirely within item 2, 
of Concurrent Legislative List of Constitution Act 
—It is not ultra vires, because it incidentally rela¬ 
tes to firearms and ammunition — Government of 
India Act (1935), S. 100 (1), Sch. 7, List I, Items 29 
and 42, List III, Item. 2. 

Where a piece of provincial legislation incidentally 
touches upon a field reserved for the Centre, it is not 
ipso facto ultra vires. If the power to enact that legis¬ 
lation is to be found in either the Provincial or the Con¬ 
current List, then the incidental overlapping doe3 not 
necessarily render the law ineffective. It is true that 
the matter covered by S. 2 of C. P. Ordinance II of 
1948 incidentally relates to arms, firearms and ammuni¬ 
tion, but the pith and substance of the impugned section 
(bail in offences under Arms Act) lies entirely within 
item No. 2 of the Concurrent List (Criminal Procedure). 
On the date of the passing of the Constitution Act the 
question whether bail ought or ought not to be granted 
in cases arising under section 19-A of the Indian Arms 
Act was covered by Schedule II to the Criminal Proce¬ 
dure Code where specific provision is made for it under 
the heading "Offences against other laws.” A. I. R. (34) 
1947 P. C.°60 and A. I. R. (34) 1947 P. C. 72, Rel. on. 
A. I. R. (35) 1948 Nag. 199, Ref. 

S. 2 of C. P. Ordinance II of 1948 is not therefore 

ultra vires on this account. [Para 5.] 

(b) C. P. and Berar Criminal Procedure (Amend¬ 
ment) Ordinance (II [2] of 1948)—Assent of Gover¬ 
nor-General is deemed to have been given by virtue 
of Ss. 88 (l)(b)(iii) and 88 (3), Government of India 
Act (1935) — Government of India Act (1935), Ss. 
107 (2), 88 (1) (b) (iii) and 88 (3). 

The C. P. Ordinance II of 1948, having been enacted 
upon instructions from the Governor-General, under 
S. 88 (1) (b) (iii), Government of India Act, the Ordi¬ 
nance must be deemed, under S. 88 (3) of Government 
of India Aot, to be an Act of the Provincial Legislature 
which has been reserved for the consideration of the 
Governor-General and assented to by him. Hence the 
conditions laid down in S. 107 (2) are satisfied and the 
Ordinance is not therefore ultra vires on the ground 
that no assent of the Governor-General was obtained 
to it. [Para 6] 

T. J. Kedar, V. R. Sen and A. Razaq — for Appli' 
cant. 

R. Kaushalendra Rao, Government Pleader — tor 
the Crown. 

Hidayatullah J.— These are eight appli¬ 
cations under s. 491, Criminal. P. C. by per¬ 
sons who are detained by the Provincial Govern¬ 
ment and are in the nature of petitions for the 
issue of writs of habeas ccrrpus. The main point 
which has beep argued before us by Dr. Kedar 
is whether S. 2, Ordinance no. II of 1948 (The 
Central Provinces and Berar Criminal Proce¬ 
dure (Amendment) Ordinance 1948), is ultra 
vires the Governor of the Central Provinces 
and Berar. The Crown was not called upon to 
reply. 


Appeal dismissed. 
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C2J The learned counsel for the applicants 
urges that the matter covered by the impugned 
section of the Ordinance relates to items Nos. 
29 and 42 of the Federal Legislative List in the 
Seventh Schedule to the Government of India 
Act, 1935, and that the Provincial Legislature 
and the Governor are equally incompetent to 
legislate in this field. He invokes the non.obs - 
?ay\te clause in s. ICO (l), Constitution Act. 

[3] The impugned section provides as follows: 

Notwithstanding any thins; contained in the Code 

^ f Criminal Procedure, 1898 (hereinafter referrod to as 
the Code), no person accused or convicted of a contra¬ 
vention of any provisions of the Indian-Arms Act, 1878, 
or any rules or orders made thereunder shall, if in 
custody, be released on bail or on his own bond unless: 

(a) the prosecution has been given an opportunity to 
oppose the application for such release, and 

(b) where the proseoution opposes the application, 
'-he Court is satisfied that there are reasonable grounds 
for believing that he is not guilty of such contraven¬ 
tion.” 

This section reproduces R. 180-A, Defence of India 
Rules, with which Courts had to deal in the 
past. 

[4] It is argued by Dr. Kedar that the pith 
and substance of the impugned section relates to 
ihe punishment of offences against the Arms Act 
and thus is covered by items 29 and 42 of the 
Federal Legislative List. These items read as 
follows: 

Item 29 ... Arms, firearms and ammunition. 

Item 42 ... Offences against laws with respect to 

any of the matters in this list. 
Dr. Kedar urges that though the section inciden¬ 
tally relates to criminal procedure, the power to 
enact it cannot be derived from item no. 2 of the 
Concurrent Legislative List. 

[5] In our opinion the matter is the other 
way round. The power to enact the impugned 
seotion is derived from item no. 2 of the Concurrent 
Legislative List. That item relates to the Cri¬ 
minal Procedure Code including all matters in¬ 
cluded in the Code of Criminal Procedure at the 
date of the passing of the Government of India 
[Act, 1935. On the date of the passing of the 
^Constitution Act the question whether bail ought 
jor ought not to be granted in cases arising under 
|s. 19-A, Arms Act, was covered by sch. 2 to 
Criminal P. C., where specific provision is made 
for it under the heading “Offences against other 
laws.” It is true that the matter incidentally 
relates to arms, firearms, and ammunition, but 
in our opinion the pith and substance of the im¬ 
pugned section lies entirely within item No. 2 of 
the Concurrent List. Where a piece of provin¬ 
cial legislation incidentally touches upon a field 
reserved for the Centre, it is not ipso facto 
ultra vires. If the power to enact that legisla¬ 
tion is to be found in either the Provincial or 
the Concurrent List, then the incidental over- 
lapping does not necessarily render the law in- 
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effective. This has now been laid down by their 
Lordships of tho Privy Council in Prafullah 
Kumar v. Dank of Commerce, Ltd., Khulna, 
A.I.R. (34) 1947 P. C.-60 : (74 I. A. 23) and Megh 
Bajy. Allah Rakhia, A I.R (34) 1917 p.c. 72: (74 
I. A. 12). In tho former case their Lordships 
held that tho Bengal Money-lenders Act was not 
ultra vires tho Provincial Legislature even 
though it provided for tho scaling down of debts 
on promissory notes. Tho subject has also been 
discussed in Om Prakash v. Kmg.Emperor, 
I. L. R. (1947) Nag. 579 : (A. I. It. (35) 1948 Nag.' 
199 . 49 cr. L. J. 230) and the ground need 
not be traversed again. We are satisfied that the 
power to enact the Ordinance is entirely derived 
from item no. 2 of tho Concurrent Legislative 
List. 

[0) We have next to examine whether tho 
conditions laid down by 8. 107, Constitution Act, 
have been observed. Under sub-s. ( 2 ) of that 
section the impugned section if it had been 
onacted by the Provincial Legislature would have 
been required to be reserved for (ho considera¬ 
tion of the Governor-General and his assent. 
Now under the proviso to 8. 83 (3), Constitution 
Act, if the Governor enacts an Ordinance in pur¬ 
suance of instructions from the Governor Gene- 
ral, the Ordinance is deemed to be an Act of the 
Provincial Legislature which has been reserved 
for the consideration of the Governor General 
and assented to by him. Under S. 88 (l) (b) (iii) 
the Governor could enact the Ordinance with the 
instructions from the Governor-General. We 
find that in this case instructions were in fact 
obtained by the Governor and thus the enact¬ 
ment cannot successfully be challenged. The 
applications accordingly fail and are dismissed. 

R.G.D. Applications dismissed. 


A. I. R. (36) 1949 Nagpur 17 [C. N. 11.] 

Hemeon J. 

Joharilal Debisahai Aganual — Accused — 
Applicant v Emperor. 

Criminal Rcvn. No. 522 of 1947, Decided on 11th 
March 1948, from order of Additional Sessions Judgo, 
Chhindwara, D/ 12th September 1947. 

Criminal P. C. (1398), S. 517—Person accused of 
theft acquitted for want of evidence — Property 
found to be subject of theft — Return of property 
cannot be ordered. 

When an accused is acquitted of a charge of theft 
and the property found with him is not found to Ixs 
the subject of theft, ho is entitled to recover that pro¬ 
perty; but where the property is found to bo the sub¬ 
ject of theft and the acquittal i3 due t> incomplete 
evidence and upon benefit of doubt and the accused is 
not lawfully in possession of the entire property, the 
property will not be delivered to him: A. I. R. (29) 
1942 Nag. 82, Disting. ; A. I. R. (14) 1927 Cal. 61 and 
34 Mad. 94, Rel. on. [Paras 4 and 5] 

Annotation : (’46-Com.) Criminal P. C., 8. 517, N, 9 
and 10. 


Joharilal Debisahai v. Emperor 
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V. T . Kcdar — for Applicant. 

B. Kaushalendra Bao, Government Pleader — 

for the Crown. 

Order. — The applicant^ Joharilal was con¬ 
victed and sentenced to undergo four months 
rigorous imprisonment and to pay a line of 
rb. 600 under B. 379, Penal Code, and to pay a 
fine of R3 200 under 6. 20 (1) (g), Forest Act, by 
the First Class Magistrate, Chhindwara-; but in 
appeal he was acquitted by the Additional Ses¬ 
sions Judge, Chhindwara, who made the follow¬ 
ing observations : 

“The whole thine; is thus in a confused state. I givo 
benefit of doubt to both the accused and acquit them. 

I am not ordering a fre3h trial. There are, however, 
some aspects of the transaction on which the accused 
may be retried. 'I he Forest Department may have the 
legal position examined in the light of material at their 
disposal and is r*t liberty to start proceedings against 
the accused Jobarilal, in suoh matters as have not been 
the subject-matter of decision in this case.” 

[2] The case relat-ed to wood, timber and 
charcoal and the trial Court ordered their for- 
feiture to His Majesty, but the then Additional 
Sessions Judge, Chhindwara, who, as shown, 
acquitted the accused, made no reference to that 
order. Jobarilal accordingly made an applica¬ 
tion to the present Additional Sessions Judge, 
Chhindwara, who, relying on the aforesaid re¬ 
marks of his predecessor, dismissed the applica¬ 
tion. Ho has now come up in revision to this 
Court and claims that the property in question 
should be restored to him. 

[3] The observations to which I have referred 
were made on 27th August I94G and an appeal has 
not been filed against the applicant’s acquittal nor 
have other proceedings been instituted against 
him. This does not, however, connote that the 
applicant was in lawful possession of the pro¬ 
perty in question and the aforesaid observations 
clearly show that his acquittal was based on a 
benefit of doubt. The position is, therefore, not 
the same as that in Budhulal v. Sukhman, 
I. L. R. (1942) Nag. 7G9 : (A. I. R. (29) 1942 Nag. 
82 : 43 cr.D. J. G98) in which Niyogi J. had held 
that a person who has come into possession in a 
lawful manner of articles seized from his custody 
is entitled to get them back under 8. 517, Cri¬ 
minal P. C. The accused in that case had not 
committed the theft of ornaments but had 
received them from a woman who was in lawful 
possession of them and had directed him to 
pledge them with another man as security for a 
loan of Rs. 100. 

[ 4 ] It is, as was pointed out in Rasul Klian 
v. Emperor , A. 1 . R. (14) 1927 cal. 61 : (28 0r.li. J. 
69) an ordinary rule of law that when an ac¬ 
cused is acquitted of a charge of theft and the 
property found with him is not found to be the 
subject of theft, he iB entitled to recover that 
property ; but where the property is found to be 


the subject of theft and an acquittal is due to 
incomplete evidence, the property will not be 
delivered to him. In Kanaga Sahai v. Rama - 
mani, 34 Mad. 94 : (11 Cr. L. J. 139), White C. J. 
held that even where a party is charged with 
theft and that charge is dismissed or the party is 
discharged, an order can be made for the deli¬ 
very of the subjectematter of the alleged theft 
to some party other than the party in whose 
possession the property was found on the date 
of the alleged theft. 

[5] From the material on record it can be 
reasonably found that the applicant was not in 
lawful possession of the entire property in ques¬ 
tion; and it seems to me that the appellate Court 
should have ordered a re-trial. As it is, that 
Court was specifically of the view that proceed¬ 
ings should be started against the applicant but, 
although action of that kind has not been taken, 
it is open to me for the reasons given in the 
Madras and Calcutta cases supra not to inter¬ 
fere with the order of the trial Court forfeiting 
the property to His Majesty. The applicant will 
then bo at liberty to attempt to establish his 
title to it or to part of it, but that is a matter 
for him. The application is dismissed. 

r.g.d. Revision dismissed. 


A. I. R, (36) 1949 Nagpur 18 [G. N. 12.] 

Bose J. 

Emperor v. Gulabchand Si tar am and ano- 
ther — Non-Applicants. 

Criminal Revn. No. 14 of 1947, Decided on 14tb 
October 1947, from order of Addl. Sessions Judge, 
Akola, D/- 3rd December 1946. 

(a) C. P. Municipalities Act (II [2] of 1922), Ss. 199, 
103 and 167—Notice under S. 103 not fixing time 
for demolition of building erected when sanction 
refused—Erection not demolished—There is no 
breach of S. 103. 

If a building is erected when sanction is refused, the 
only power the Committee has, in the first place, is to 
issue a notice under S. 103 and fix a reasonable time 
for the demolition under S. 167. The right to prosecute 
only arises on a failure to comply with this notice pro¬ 
vided the notice is valid and according to law. Where 
the notice does not fix any time for demolition, there 
can be no breach of the provisions of these sections. 

[Para 7) 

(b) C. P. Municipalities Act(II [2] of 1922), Ss. 168 
(4), 103 and 167—Notice under S. 103 not fixing 
date for demolition of building erected when sanc¬ 
tion was refused—Defect is not validated by S. 166 
(4) ’ 

Omission to fix a data, in a notice under S. 103 for 
demolition of the structure for which the sanction was 
refused, is not a defect in form. Section 168 (4) does not 
validate such notice. The fixing of a date which is 
compulsorily required to be fixed under the Act is a 
matter of substance and not of form. The manner in 
which it is fixed, that is to say, the language employed, 
the place where the date occurs, whether in a post¬ 
script or at the top and so forth, would be a matter or 
form, but not the fixing of the date. [Para 6] 
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T* 103 — Ma y may by notice to be delivered” 


doe. not mean that giving of notice Is oprton.1. 

The word may” in “may by notice to be delivered” 
e “L m ?• 1 fV i » does not mean that the municipal com- 
mntiee is given the option to issue notice or not. “May” 
only means that the Committee is not found to require 
demolition in all such cases. But if it wishes to prose- 
cme l t . hen notice must be given. The mandatory 
provisions of S. 167 would become meaningless were it 
otherwise: A. I. R. (24) 1937 Nag. 79, Applied. [Para 9] 

N.B. Chandurkar and S. N. Kherdikar —for Non- 
Applicants 1 and 2 respectively. 

Order —The applicant applied on 4 - 11-1944 
for permission to build on the site shown as 
GBEF in the plan, Ex. p-n. The application is 
Rx. P- 1 . To this was attached a site plan, 
Ex. P-2, of the proposed building. 

[ 2 ] On 22-4-1945, the Committee gave sane, 
tion to build on the portion shown as abcd 
in Ex. P-ll and refused sanction for the rest. 
In spite of this prohibition, the applicant started 
to construct his building on portions of the site 
for which sanction was not obtained. The con¬ 
struction reached the plinth stage. On 20 - 2 - 19ig 
the Committee served a notice, Ex. p-io, on the 
applicant and directed him to demolish the por¬ 
tion which lay outside the sanctioned area. No 
time was given in the notice for compliance with 
this. As the applicant took no steps to demo¬ 
lish the offending parts of his building, tho 
Committee filed a complaint on 2G-4-1946 for a 
breach of bye-law no. 20 . 

[3] It is clear that bye-law No. 20 does not 
apply. That merely requires notice in writing 
to be given of an intention to build. This was 
done on 4-11-1944 (Ex. P-l) and every requisite 
which such notice has to contain was present. 
Therefore, bye-law No. 20 has no application. 

[4] It is contended here that the conviction 
can be sustained under s. 199. C. P. Municipali¬ 
ties Act of 1922 for two reasons, (l) because 
the applicant failed to obey the notice (Ex. 
P-io) dated 20-2-1946 which required him to 
demolish the offending portions of the structure 
and (2) because he built in the face of the 
prohibition. 

[6] As to the first point: S. 103 empowers the 
Committee to give notice in writing requiring 
an offending structure to be demolished "with¬ 
in such reasonable time as the Committee may 
think fit,” and S. 167 states that the Committee 
shall fix a reasonable time for doing the 
same.” As no time was fixed in Ex. p-io, there 
has been no breach of the provisions of these 
sections. 

[6] It was argued that S. 168 ( 4 ) validates 
the notice because the omission to fix a time is 
only a defeot in form. I do not agree. The fix¬ 
ing of a date which is compulsorily required to 
be fixed under the Act is a matter of substance 
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and not of form. The manner in which it is. 

fixed, that is to say, tho language employed, the I 

place where the date occurs, whether in a post-' 

script or at tho top and so forth, would be a 

matter of form, but not the fixing of tho date. 

Therefore, no conviction can 1x3 based on these 
sections. 

[7] As to the second point: If a building is 
erected when sanction is refused, the only- 
power the Committee has. in tho first place, is tc 
issue a notice under s. 103 and fix a reasonable 
time for the demolition under s. 1 G 7 . The right 
to prosecute only arises on a failure to comply 
with this notice provided the notice is valid 
and according to law. 

rsl It was urged that the Municipal Commit¬ 
tee is given the option to issue a notice or not 
because s. 103 reads : "may, by notice to be 
delivered” etc. 

[9] But this, in my opinion, only means 
that the Committee is not bound to require 
demolition in all such cases. It may in given 
cases choose to overlook the breach, or it may 
compound the breach under S. 2 19 and allow 
the building to stand on payment of the requi¬ 
site penalty. But if it wishes to prosecute, then 1 
the notice must be given. The mandatory! 
language of 8. 167 would become meaning- 1 
less were it otherwise. In my opinion, the deci- 
sion in Pandurang v. Secy. Municipal Com. 
mittee, Chanda, 1 . L. R. (1936) Nag. 56 at p. 57 : 

(A. I. R. ( 24 ) 1937 Nag. 79 : 37 Cr. L. J. 1038) applies 
even though this is a case of building where 
sanction has been refused and that was a case of 
building without sanction. Section 103 makes 
no distinction between the two cases. Tho refe¬ 
rence is accepted. The conviction is sot asido 
and the fine which has been paid will be 
refunded. 

E-G.D. Conviction set aside 

A. I. R. (36) 1949 Nagpur 19 (C. N. 13. j 

Hemeon and Hidayatullah J J. 
Salebhai Kadarali—Appellant v. Emperor. 

Criminal Appeal No. 245 of 1947, Decided on 24tb 
December 1947, from order of 1st Addl. Sessions 
Judge, Yeotmal, D/- 3rd November 1947. 

(a) Penal Code (1860), S. 299, Expl. 2-Possibility 

that life might have been saved by operation_ 

Offence still is culpable homicide. 

The fact that if an operation had taken placo within 
an hour after the infliction of the abdominal injury, 
the life of the deceased might have been saved would 
not, in view of Explanation 2 t? S. 299, remove the 
offence from the ambit of culpable homicide. 

[Para 10] 

(b) Penal Code (1860), S. 300 — Stab wound in 
abdomen, viscera deep, held sufficient in ordinary 
course to cause death. 

A stab wound by a knife which was § ' x J ' into 
abdomen, viscera deep, which was found on post mortem 
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sxamination to be deep down to the peritoneal cavity, 
with the result that intestines had emerged, held was 
sufficient in the ordinary course of nature to cause 
death. [Paras 11 & 12] 

(c) Penal Code (1860),S. 302— Accused intending 
to cause and causing abdominal injury sufiicient in 
ordinary course to cause death—Accused knowing 
that injury was likely to cause death — Offence is 
murder even though death was ultimately due to 
supervention of gangrene and paralysis ot intes¬ 
tines. 

■Where the accused intended to cause and caused an 
abdominal stab wound by knife on the deceased, which 
•vas sufficient in the ordinary course of nature to cause 
death or to cause such bodily injury as the accused 
knew to be likely to cause death, the offence is murder 
even though the death was ultimately due to the super¬ 
vention ot gangrene and paralysis of the intestines 
which were due to the abdominal wound : A. I. R. (15) 
1923 Lah. 831 and A. I. It. (21) 1934 Lali. 368, Rel. 
on. [Para 13] 

V. R. Sen — for Appellant. 

R. Kaushalcndra Rao, Government Pleader — 

for the Crown. 


Judgment. — The appellant Salebhai, Bohra, 
30 years, has been convicted and sentenced to 
death by the First Additional Sessions Judge, 
Yeotmal, for having caused the death of Bhilya, 
Banjari, with a knife during the evening of 14th 
June 1910 at Khekadi, Darwa taluq, Yeotmal 
district. With this appeal will be considered the 
reference made under S. 374 , Criminal P. C. for 
the confirmation of the death sentence. 

[ 2 ] The prosecution case was, briefly stated, 
as follows : On the evening in question while 
Bhilya was sitting with Thawrya (p.w. 5) in the 
open space in front of the former’s house, the 
appellant arrived muttering, asked Bhilya why 
he had spoken of him adversely to his father 
'Kadar Ali and attacked him with a stick on the 
left shoulder and the head. When Bhilya was 
about to stand up, the appellant plunged a 
knife into his abdomen and ran away. Bhilya 
made his way to Kadar Ali’s house and apprised 
him of what his son had done to him. 


[3l Kadar Ali offered the use of his cart anc 
bullocks for the transport of Bhilya to hos 
pital and Bhilya’s cousin-in-law Galbi (p. w. 4 ) 
her brother Meghya (p. \v. 8) and Bhilya wen 
to Digras where Bhilya was examined by Mr 
Bhusari (p. w. l), Assistant Medical Officer, wh< 
found that he had a stab wound x viscert 
deep, on the left side of the abdomen and acontu 
sion on the top of bis head. Meghya thereafte 
made to Laxman (p. w. 13), Sub-Inspector, th< 
report (Ex. P-l) and after Mr. Bhusari had certi 
fied that Bhilya was in a fit condition to make i 
statement, Laxman recorded his dying declara 
tion (Ex. p-4). 

Bhjljra was then sent to Yeotmal hospita 

ityJAg t3rtIai3B£n (ex. p-13 

&con Khan <P ' W - 2 

Ace. No ^ J>„ 


after Mr. L. 1 




Belkhode, Assistant Surgeon, had certified that 
he was in a fit mental condition to make a 
statement. Bhilya had, in both dying declare- 
fcions, charged the appellant with hawing beaten 
him with a stick and - plunged a knife into his 
abdomen. 

[5] Bhilya expired during the afternoon of 18th 
June 1946 and the post mortem examination was 
carried out by Mr. M. A. Siddiqui, Civil Sur¬ 
geon, who found in the abdomen a gaping in¬ 
cised wound deep down to the peritoneal cavity 
and a swelling on the top of the skull. The peri¬ 
toneum was found to be inflamed and a 14 # 
long piece of a small intestine was found to be 
gangrenous and adherent to the surrounding 
intestines. Death was, in Mr. Siddiqui’s opinion, 
due to gangrene and paralysis of the intestines 
which resulted from the abdominal wound. 

[6] Laxman had, in the meanwhile, gone to 
Khekadi and had sent constables to. various 
places to apprehend the appellant but without 
success and proceedings had eventually to be 
instituted under S. 512, Criminal P. C. The 
appellant was not arrested until June 1947, that 
is, about one yqar after the occurrence. 

[7] The appellant in examination in the com¬ 
mitting Court disclaimed all connection with 
the attack on Bhilya and declared that he had 
decamped from Khekadi because his father had 
beaten him. In the Court of Session he also 
stated that he had not attacked Bhilya but added 
that when he was beiDg beaten by his father, 
Bhilya ran to his rescue and his father had 
struck him on the head and in the stomach with 
a pirani. When asked why he had not disclosed 
this in the committing Court, his reply was that 
he had not been interrogated concerning it. He 
adduced no evidence in his own behalf and in 
defence claimed that the case had been concocted 
against him because of his father’s hostility to 
him. 

[8] That the appellant had attacked Bhilya 
first with a stick and then with a knife was 
clear beyond doubt. [Their Lordships after re¬ 
viewing the evidence proceeded:] 

[9] Although Bhilya in his first dying decla¬ 
ration stated that the appellant was drunk when 
he attacked him, there was no other evidence 
thereto and it was not the appellant’s case that 
he was then in that condition. In fact, every¬ 
thing pointed to the fact that he was fully ia 
his senses and his case was that Bhilya had 
intervened in his behalf when his father was 
chastising him. 

[ 10 ] From the evidence of Mr. M. A. Siddi¬ 
qui, Civil Surgeon, it appeared that if an oper¬ 
ation had taken place within an hour after the 
infliction of the abdominal injury, Bhilya’s lif© 
might have been saved. This in view, however. 
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jof Explanation 2 to 8. 2D9, Penal Code, could 
not remove the offence from the ambit of culpa- 
ble homicide; and the appellant’s learned advo. 
cate fell back on the position that the abdominal 
wound wa3 not one which was sufficient in the 
ordinary course of nature to causo death or one 
which was bound to have resulted in death. 

[11] This contention cannot succeed. Mr. 

Bhusari (p. w. l), Assistant Medical Officer, 

Digras, specifically averred that the wound 

was sufficient in the ordinary course of nature 

to cause death, and Mr. L. B. Belkhode (p.w. 3 ), 

Assistant Surgeon, Yeotmal, considered that it 

was a serious injury “in the sense that the per- 

son was likely to die of that wound.” It is true 

that Mr. H. B. Nanhoriya (r. W. 21 ), Mr. Siddi- 

qui’s successor as Civil Surgeon, Yeotmal, was 

more non-committal and declared that the in- 

jury might or might not cause death, but he too 
Btated : 

"Sack an injury is serious and by it I mean that it 
is likely to cause death and may not result in death.” 

In short, the trial Court was fully entitled to 
hold that the wound was sufficient in the ordinary 
course of nature to causo death, and when regard 
is had to the region of the injury, there could bo 
no other rational conclusion. 

[12] We are also satisfied that the appellant 
intended to inflict bodily injury which was suffi¬ 
cient in the ordinary course of nature to cause 
death or to cause such bodily injury as he knew 
'to be likely to causo the death of Bhilya. A 
knife is usually a lethal W’eapon and the knife 
in this case which was, according to Bhilya, about 
half a cubit long was plunged viscera deep into 
his abdomen with the result that the intestines 
emerged. 

[18] We are aware that death was ultimately 
due to the supervention of gangrene and paralysis 
of the intestines, but this was, as the evidence of 
Mr. Siddiqui showed, due to the abdominal 
wound. In Fazlav. Emperor , A. I. R. ( 15 ) 1928 
Lah. 851 ; (29 Cr L. J. 678) a Division Bench 
held that if a person receives grievous in¬ 
juries and dies from pneumonia which super¬ 
venes as a result of them, the perpetrators of 
the attack on him are guilty of murder. The 
Bame Division Bench recorded a conviction under 
S. 826, Penal Code, in Chanan Das v. Emperor , 

A. I. R. (21) 1934 Lah. 368 : (35 Cr. L. J 1283), ft 
case in which death was due to meningitis and 
compression, but did so because they found that 
it was not possible to hold that meningitis and 
compression had any direct connection with the 
injuries inflicted by the deceased’s assailant. In 
Lai Singh v. Emperor , A. I. R. (25) 1938 Lah. 

81 ; (se cr. L. J. 265) the view taken was that 
where a person was seriously injured and died 
subsequently from gangrene which resulted from 
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the injuries, his assailants were liable under' 
S. 302, Tenal Code. We are in respectful agree ! 
ment with these decisions and would add "that: 
the case now before us is even stronger than the ' 
Lahore cases, inasmuch as tho gangrene and 
paralysis of the intestines were not only due tr 
the wound inflicted by tho apixdlant but that 

this wound per sc was one which was likely to 
cause death. 

[14] The conviction was, therefore, in order 
and it is maintained. W e are, however, of the 
view that the appropriate penalty in this case 
would be the lesser penalty under S. 302, Penai. 
Code. Callous and reprehensible as the appel¬ 
lant’s conduct undoubtedly was, the facts remair 
that he had been beaten by his father, was pre¬ 
sumably inflamed by drink and attributed, how¬ 
ever wrongly, his beating to information supplied 
by Bhilya to his father against him. We accor¬ 
dingly sentence him to undergo transportation 
for life. Subject to this modification, tho appeal 
is dismissed. 

IhG.p. Conviction maintained, 

but sentence reduced tc 
transportation for life „ 
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Grille C. J. and Hidayatullaii J. 

Rishabkumar Mohanlal — Plaintiff — 
Appellant v. Singai Motilal Kasturchand — 

Defendant — Respondent. 

Second Appeal No. 595 of 1942, Decided on 3rd 
0 tober 1947, from appcllato decree of Addl. Dist. 
•Judge, Jubbulpore, D/- 29thAuguit 1942. 

(a) Civil P. C. (1908), O. 8, R. 5 —Specific denial— 
Plaint alleging in para 1 that plaintiff was adopted 
son and had attained majority on particular date 
and that therefore his suit was within time—Defen¬ 
dant merely denying plaintiff's adoption and denying 
para 1 of plaint—Held there was no specific denial 
as to date on which plaintiff attained majority— 
Allegations of facts as to plaintiff’s majority must 
be treated to have been admitted by defendant. 

-[Para 7] 

Annotation : (’44-Com.) Civil P. C. 0. 8, R. 5 N. 2. 

(b) Civil P. C. (1908), S. 100 — Inference from 
proved facts — Finding of two lower Courts based 
upon wrong inference from proved facts—Finding 
can be reconsidered in second appear. [Para 8J 

Annotation : (’44-Com.) Civil P. C„ S. 100 N 32 and 
N. 64 pt. 7. 

(c) Civil P. C. (1908), O. 1, R. 10—Hundi — Suit 
by undisclosed principal of payee of hundi, on 
original transaction — Benamidar holder who has 
not given valid discharge not impleaded as party 
—Suit not maintainable—Negotiable Instruments 
Act (1881), Ss 8 and 78. 

Once it ia proved tbat there was a negotiable instru¬ 
ment in the name of another person the suit cannot be 
based on the original transaction without impleading 
that person. To do so would enable a plaintiff to Ignore 
the ordinary law relating to negotiable instruments, 
which, in this respect, is contrary to-the law relating 
to benami transactions. The mere fact tbat the suit at 



Rishabkumar Mohanlal v. Motilal Kasturohand 


A. I. R< 


22 Hagpur 

the instance of the benamidar is time-barred is 
immaterial. [Para 15] 

Hence an undisclosed principal of the payee of a 
huDdi which has been lost has no r'ght to bring a suit 
on the original transaction without impleading the 
benamidar holder who has not given a valid discharge: 
Caielaw referred. [Paras 14, 15] 

Annotation : (’44-Coni.) Civil P. C.,0. 1 R. ION.23. 

(d) Negotiable Instruments Act (1881), S. 8 — Be- 
nami transactions are not recognised in connexion 
with negotiable instruments—Parties to negotiable 
instrument cannot show that they acted benami 
through others. 

Benami transactions are not rrcognised in connexion 
with negotiable instruments. A stranger to a negotiable 
instrument—be ho tho undisclosed principal of the 
drawer or the payee—bus, in himself, no position in the 
eye of law, oven though tho person named in tho 
instrument bo his benamidar. The entirescheme of the 
Negotiable Instruments Act is to clothe the persons 
named in the instrument with rights and it isnotopen 
to the parties to an instrument (and moreeo strangers) 
f o show that a person named therein is not tho prin¬ 
cipal but another not so named : Casa law referred. 

[Paras 11, 12] 

M. R. Bobdc — for Appellant. 

V. R. Sen and I\ R. Padhye — for Respondent. 

Judgment -This is a second appeal against 

the appellate judgment and decree of Mr. Pooran 
Chander, Additional District Judge, Jubbulpore, 
in Civil Appeal No. 11B of 1942, decided on 29th 
August 1942. 

[2] The plaintiff who bad recently attained 
majority brought this suit on 81st July 1941 to 
recover Rs. 2728-14-6. His case was that he was a 
minor till loth October 1940 on which date he 
attained majority. During his minority he was 
carrying on money-lending through his adoptive 
mother Sethani Sukhrani Bahu and a duly 
appointed agent Singhai Komalchand. Plaintiff’s 
business name was "Rai Bahadur Shrimant Seth 
Mathuradas Moharilnl” and in all the money- 
lendirg transactions the documents were taken in 
this name but “mar fat Singbai Munilal Khusal- 
eband” i. o., by the agency of Singhai Munilal 
Khusalchand. According to the plaintiff, Rupees 
2500 were lent to the defendant on 16th August 
.1936 and the defendant executed a hundi in the 
name of Rai Bahadur ShrimaDt Seth Mathuradas 
Mohanlal mar fat Singhai Munilal Khusalchand, 
payable after 361 days. The amount was not paid 
within the time indicated in the hundi but on 
8th August 1937 a second hundi in the same 
terms was taken from the defendant. Similarly, 
on 28th July 19S8 a third hundi on similar terms 
was taken. Plaintiff alleged that no repayment 
was made towards this loan and that the last 
A-und* taken on 28th July 1933 was lost. Plain- 
however, claimed to bring the suit on the 
original transaction, pleading his minority to 
save limitation. He claimed Rs. 2500 as prin¬ 
cipal, Rs. 203-9-3 Q9 interest and Rs. 25 - 5-3 as 
expenses incurred for sending a lawyer’s notice 
to the defendant. 


[3] Defendant denied that the transaction was 
with tho plaintiff. His case was that the money 
had been lent by the firm of Munnilal Khusal¬ 
chand, of which the plaintiff’s agent Singhai 
Komalchand was a partner. He alleged further 
that tho loan was repaid in full and the khoka 
of the hundi was returned to the defendant and 
was torn in tho presence of Komalchand. Defen¬ 
dant produced his own account books to show 
repayment to Komalchand for Munnilal Khusal¬ 
chand firm. 

[ 4 ] On these facts the trial Court found that 
the hundis were in the name of Munnilal Khusal¬ 
chand but the plaintiff was the undisclosed prin¬ 
cipal. It was held also that each hundi wiped 
off tho earlier transaction, the hundis were not 
in the nature of acknowledgments, and that they 
were each time a complete novation of the earlier 
transaction. It was, however, held that the plain¬ 
tiff had failed to prove when he was born and 
when he attained majority, and hence the suit 
was held to be time-barred. It was also held that 
tho suit not being based on the lost hundi was 
not maintainable. The learned Judge was, how¬ 
ever, of the opinion that even if the hundi was 
in the name of Munnilal Khusalchand shop, the 
plaintiff as an undisclosed principal would have 
been entitled to recover the money bat for the 
fact that according to him the plaintiff was born 
in 1920 and the period of limitation was not 
saved by reason of his being a minor. It was 
held that the story of repayment pleaded by the 
defendant was not proved and the account books 
of the defendant were unreliable. 

[5j The learned appellate Judge confirmed 
most of these findings. He held that the suit was 
time-barred for the reasons given by the first 
Court and that though the hundi wa3 in the 
name of Munnilal Khusalchand the plaintiff’s 
suit was perfectly maintainable. According to 
him the plaintiff had attained majority in 1938, 
and there being no proof of age to the contrary 
the suit, based on the original transaction, was 
time barred as it was not brought within the period 
prescribed by law. As to the hundis the learned 
Judge held that they could not be treated as 
acknowledgments because they were not in the 
name of the plaintiff. 

[6] In the present case only two points arise 
for consideration, the rest being findings of fact. 
It is nob open to the parties to go behind the 
findings that (a) all the three hundis were in 
the name of Munnilal Khusalchand shop, (b) the 
plaintiff was the undisclosed principal, and (c) 
there was no repayment. The two points which 
are, however, open are (a) whether the snife was 
within time and (b) whether the plaintiff could 
bring the suit on the original transaction when 
a hundi taken lenami in the name of another 
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had been lost or was not made the subject of the 
suit. 

[7] On the first point we have no hesitation 
that the deoision of the two Courts below is wrong. 
Plaintiff’s plea in the plaint was inartistically 
worded. This is what he said : 

‘‘That the plaintiff was a minor till 10th October 
1940, on which date he attained majority. The plaintiff, 
while he wag a minor, carried on monoy-londing 
business through his guardian the adoptive mother 
Shrimati Sothani Sukhrani Bahu, who managed the 
plaiutifi’s estate and business through duly appointed 
agents at Jubbulpore by Sinphai Komalchnnd, and at 
other places through other agents. The plaintiff carried 
on business in tho name and style of Rai Bahadur 
Shrimant Seth Mathuradas Mohanlal." 

This plea raised a number of points but there 
was no specifio denial of the date on which the 
plaintiff alleged he attained majority. The reply 
of the defendant is laconic and this is all that ho 
said: 

“It is denied that plaintiff is an adopted son as 
alleged by him and para. 1 of the plaint is denied." 

Paragraph l of the plaint involved two state¬ 
ments of fact and the question of adoption was 
t one of them. All that the defendant has done in 
his reply is to deny the allegation in regard to 
|the fact of adoption. He has said nothing regard¬ 
ing the minority of the plaintiff as disclosed in 
Ithafe paragraph. Learned counsel for the respon¬ 
dent strenuously urged that the denial must be 
taken to cover all the facts in para. 1 by impli¬ 
cation. We are not prepared to accept this argu¬ 
ment. The plaintiff’s suit was being brought 
within the period of limitation on the express 
allegation that his minority terminated on 10 th 
Ootober 1940. It was necessary for the defendant 
to plead specifically whether he accepted this 
statement or not. Order 8, R. 5, Civil P. C., lays 
down that in such cases the allegation of fact 
must be treated to have been admitted. In our 
opinion the denial contained in para. 1 of the 
written statement of the defendant cannot be 
read as referring to the allegation about minority 
of the plaintiff during the period prior to 10 th 
October 1940. 

[8] On top of this there is an admission by the 
defendant in his evidence that the plaintiff was 
born in 1921 or 1922. Whichever of these years is 
accepted, the plaintiff's suit filed on 31st July 1941 
would be within time. The two Courts below 
(particularly the first Court) held that the defen¬ 
dant might have meant to give the year 1920. 
There ig no foundation for such assumption. In 
our opinion the failure to specifically deny the 
allegations in the plaint, coupled with this admis¬ 
sion in the witness-box, relieved the plaintiff of 
the burden which was on him of proving the fact 
that he attained majority on 10th October 1940. 
It was argued that an issue regarding the mino¬ 
rity of the plaintiff was framed by the first Court 


and the two Courts have given a concurrent 
finding on that issue, and however wrong that 
finding may bo, it is not open to challenge by 
way of a second appeal. The two Courts belowl 
have drawn a wrong inference from proved fact 3 .l 
They think that there is ns ovidonco on which 
the plaintiff could bo said to have discharged tho 
burden placed upon him by law. In our opinion 
the decision proceeds upon an erroneous inference 
from facts which wero proved and admitted byj 
the defendant. When an erroneous inference hosl 
been drawn from proved facts, the matter can! 
be reconsidered in second appeal. Wo therefore* 
bold that the plaintiff’s suit was not barred by 
time as has been held by the two Courts below. 

[9] This brings us to the second question, 
namoly, whether tho plaintiff, who admittodly 
had taken a hundi benami in tho name of 
Munnilai Khushalchand firm, could, without pro¬ 
ducing the hundi, bring a suit on tho original 
transaction. 

[10] Tho question is ono of some ditficulty 
because of tho conflict of opinion on this point in 
Indian Courts. The plaintiff if ho was otherwise 
entitled to bring a suit in hia own name would 
be within time and henco that aspect of tho ques¬ 
tion need not trouble us. At tbo same time it is 
clear that Munnilai Khushalchand firm, in whose 
name the hundi stood, could not have brought 
tho suit. Thus the suit would be time-barred if 
the holder of tho negotiable instrument brought 
the suit in his own name. It is a matter of soma 
doubt whether tho undisclosed principal can sue 
on the original cause of action when in the instru¬ 
ment the transaction was with his benamidar. 
Widely divergent views have been taken in India. 
In some cases it is held that tho person named 
in the instrument as the payee is alone entitled to 
bring a suit. In others it is held that the undis¬ 
closed principal may sue either on tho instrument 
or the original transaction provided he joins the 
benamidar as a party and the latter admits the 
benami nature of the transaction and gives a 
valid discharge to the promisor. This divergence 
arises because of two cases. 

[11] In Gur Narayan v. Sheolal Singh , 46 
cal. 56G (571) : (A. I. R. (5) 1918 P. C. 140) their 
Lordships of the Privy Council, while dealing 
generally with benami transactions in India, ob¬ 
served : 

‘‘The system of acquiring and holding property and 
evon of oarryiog on business in names other than those 
of the real owners, usually called the benami system, is 
and has been a common practice in the country. Thera 
is nothing inherently wroDg in it, and it accords, within 
its legitimate scopo, with the ideas and habits of the 
people. The rule applicable to benami transactions was 
stated with considerable distinctness in a judgment of 
this Board delivered by Sir George Farwell (Bxlas Kun- 
tvarv. Desraj Ran jit Singh, 37 All. 557: (A. I. R. (2) 1915 
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P. C. 96). Referring to a benami dealing, their Lord¬ 
ships say : It is quite unobjectionable and has a curious 
resemblance to the doctrine of our English law that the 
trust of the legal estate results to the man who pays the 
purchase-money, and this again follows the analogy of 
our common law that where a feoflment is made with¬ 
out consideration the use results to the' feofior. So 
long, therefore, as a benami transaction does not contra¬ 
vene the provisions of the law the Courts are bound to 
give it effect”. 

This case has influences the decisions in the 

second category. On the other hand, while dea. 

ling with negotiable instruments as such, their 

Lordships observed in Sadasuk Janki Das v. 

Sir Kishan Per shad, 46 cal. 6G3 (ecs, 669) : 

(A. I. R. (6) 1918 P. C. 146) as follows : 

‘‘The statement, to which reference has been made, 
whioh appears on p. 99 of Messrs. Iyenger and Adiga’s 
hook on negotiable instruments, that 'outside evidence 
is inadmissible on any person as a principal party un¬ 
less his — the principal parly’s— name is in Borne way 
disclosed in the instrument it-olf,' is not in itself an 
adequate statement of the law. It b not sufficient that 
the principal's Dame should bo ‘in some way’ disclosed; 
it must be disclosed in such a way that on any fair inter¬ 
pretation of the instrument his name is the real name 
of the person liable upon the bills. 

Their Lordships’ attention was directed to Ss. 26, 27 
and 28, Negotiable Instruments Act of 1881, and the 
terms of these sections were contrasted with the corres¬ 
ponding provisions of the English Statute. It is unneces¬ 
sary in this connection to decide whether their effect is 
identical. It is sufficient to eay that these sections con¬ 
tain nothing inconsistent with the principles already 
enunciated, and nothing to support the contention, 
whioh is contrary to all established rules, that in an ac¬ 
tion on a bill of exchange or promissory note against a 
person whose name properly appears as party to the 
instrument, it 13 open either by way of claim or defence 
to show that the signatory was in reality acting for an 
undisclosed principal.” 

It would appear from this statement of the law 
that benami transactions are not recognised in 
connection with negotiable instruments and the 
qualification referred to in Gur Narayan v. 
Sheolal Singh, 46 Cal. 566: (a. i. r. ( 5 ) 1918 P. C. 
140 ), in the passage quoted by us applies. In a 
suit based on a negotiable instrument it is not 
open to either side to show that they acted bena - 
mi through others. 

[12] In our opinion the true position is that a 
jBtranger to a negotiable instrument—be he the 
kmdiaclosed principal of the drawer or the payee 
|—-has, in himself, no position in the eye of law, 
jcven though the person named in the instrument 
Jbe his benamidar. The entire soheme of the 
^Negotiable Instruments Aot is to clothe the per¬ 
sons named in the instrument with rights and it 
is not open to the parties to an instrument (and 
more so strangers) to show that a person named 
therein is not the principal but another not so nam¬ 
ed. The following cases (among others) support 
this view : Ghanshyam Das Mar wart v. Bagho 
Sahu, 16 Pat. 74.; (a. I. R. ( 24 ) 1937 Pat. loo 
(P. B.)) ; Beoti Dal v. Manna Kunxvar, 44 
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ALL. 290 : (A. I. R. (9) 1922 ALL. 70) ; Subba 
Narayana Vathiyar v. Bamaswami Aiyar, 
88 Mad. 88 (p. B.) : (16 M. L. J. 508) ; Harkishore 
Barua v. Gur a Mia Chaudhuri, 68 cal. 752 : 
(A. I. R. (18) 1931 Cal. 387) ; Indarsingh v. 
Bamnarayan , I. L. R. (1944) Nag. 645 : (A. I. R. 
(31)'.1944 Nag. 325) and Sioaminatha Odayar v. 
Subbarama Ayyar , 50 Mad. 548 : (A. I. R. (14) 
1927 Mad. 219). 

[13] A distinction is sought to be made in 
some other cases, notably : Sewa Bam v. Sots 
Lai , 53 ALL. 5 : (A. I. R. (18) 1931 ALL. 108 ; 
Jyoti Prosad v. Jahor Lai, A. I. R (32) ALL. 
1945 cal, 268 ; (49 C. W. N. 37) ; Anathabandhu 
Sahu v. Bala Lai, A. I. R. (30) 1943 Pat. 79 : 
(205 I. c. 382) and Balanna v. Khudai Nazar 

Khan, 1941 N. L J. 263 : (A. I. R. (28) 1941 Nag. 
207) that if the holder of the instrument is made 
a party and gives a valid discharge the suit is 
maintainable and the claim can be decreed. We 
are prepared to say that in certain cases thi3 
may be possible, provided the suit at the instance 
of the benamidar be otherwise competent. For 
example, if the benamidar is a co-plaintiff, the 
matter is simple. The claim in such a suit is 
really decreed at his instance though the decree 
is passed in favour of the other plaintiff. But 
the same would not be the legal position where 
the holder is not made a party and is merely 
called as a witness or the suit at the instance of 
the holder is barred. Such a suit would be 
manifestly incompetent and is easily distinguish¬ 
able from the case in whioh the holder as a 
co-plaintiff sues along with his undisclosed 
principal. 

[14] We do not think it necessary to examine 
the fact3 of the cases to which we have referred 
because in the present case the holder has not 
been made a party nor has he given a valid 
discharge. On the date on which the suit was 
brought he could not be a plaintiff in his own 
name as the suit at his instance was barred. Nor 
does it make any difference that the undisclosed 
principal was a minor at all material times. A 
suit on a negotiable instrument is mainly at the 
instance of the holder and the law of limitation 
would apply to him in the first instance and the 
maintainability of the suit would depend essen¬ 
tially on this fact. Nor does it make any diffe¬ 
rence that the suit is not based on the negoti¬ 
able instrument but on the original cause of 
action. Even if the suit be based on the originaij 
cause of action it is still necessary to impleadj 
the person in whose name the instrument stoodj 
because the instrument cannot be altogether 
ignored if the transaction was secured and evid¬ 
enced by the instrument as iB the case here. 

[16] Mr. Bobde says that the suit, in so far! 
as Munnilal Khushalchand firm is concernedj 
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[is now time-barred and there i 9 no need to got 
a discharge from the firm, and hence there is 
no need to implead the firm. We do not agree. 
Once it is proved that there was a negotiable 
instrument in the name of another person the 
suit cannot be based on the original transaction 
without impleading that person. To do so would 
enable a plaintiff to ignore the ordinary law 
relating to negotiable instruments, which, in 
this respect, is contrary to the law relating to 
benami transactions. We are not concerned only 
with the question whether the suit at the instance 
of the benamidar holder is time-barred. That 
is neither here nor there. Wo are concerned 
rather with the fact that the benamidar in whose 
name the negotiable instrument stood is not 
made a party and has not admitted that the 
decree may be passed in favour of his principal. 
That is the limit to whioh even the rulings fall- 
ing in the second category and cited by us above 
go, and no case has been brought to our notice 
in which it has been laid down that in the 
absence of the holder a suit can be brought by 
an undisclosed principal based either on a ne¬ 
gotiable instrument, or on the original transac¬ 
tion when the same was evidenced and secured 
by a negotiable instrument. The nearest case 
ia in Anathabandhu Sahu v. Babu Lai, 
■^<4 I. R. (so) 1943 pat. 79 : 205 I. c. 352). There 
a w ^° wa3 represented by his father as 

next rK^nd, was allowed to sue on a promissory 
note in Ch-i.name of his father. The father 
entered the wihk^ss-box and gave evidence sup¬ 
porting the minces case. In our opinion, with 
all due respect, tks was not sufficient. The 
father being the holabc of the promissory note 
ought to have joined in tbo suit as a co-plaintiff. 
We have shown above tbat\he suit is essentially 
one by the benamidar holder in such cases 
though the decree may be passed in favour of 
the principal co-plaintiff at his instance. This is 
not the case here. 

[16] The result is that the appeal fails and is 
dismissed with costs. 

K.9. Appeal dismissed. 
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A contributory ordor was passed by a liquidator of u 
co-porative society against tbo plaintiffs an.l in execu 
tionof such order tbo plaintiffs’ objection that the order 
waa null and void was disallowed. The nigh Court in 
appeal directed that the proceedings should be staves 
so as to onable the plaintiff* to file a civil 6uit. Tbo 
plaintiffs accordingly brought a suit against the liquida- 
t°r for dcclaratiGn that the contributor? order was null 
and void. No notico under S. 80 was given : 

Hdd, that the suit wag agiinst the liquidator and 
not against the society and the liquidator being a public 
o nicer notice under S. 80 wag necessary. 

Held further that the suit could not be said to be a 
continuation of the previous execution proceedings and 
such proceedings could not constitute notice under 
S. 80: A. I. R. (26) 1939 Nag 232, Ref. [Paras 6, 7) 

Annotation : (’44-Com.) Civil P. C., S. 2 (I7) r ; S. 80 
N. 5. 

(b) Civil P, C. (1908), S. 80 — Waiver of notice_ 

Party entitled to notice can waive his right—Delay 
in raising objection to want of notice _ Defendant 
held must be deemed to have waived his right to 
notice in circumstances of case. 

In execution proceedings in respect of a contributory 
order passed by a liquidator of a co-operativo t-ociety 
ag-unst the plaintiffs, an objection that tho order was 
null and void was disallowed and on appeal the High 
Court directed stay of the proceedings to enable the 
plaintiffs to fiie a e vil 6uit. The plaintiffs accordingly 
filed a suit against the liquidator for a declaration that 
the contributory order passed by birn was null and 
void, on 7th January 1938. No notico under S. 80 was 
given. The defendant filed a full and completo written 
statement on merits on 31st March 193S, and raised an 
objection as to insufficiency of court-fees and joined 
issues with tho plaintiffs on this point and fought up to 
the High Court. The defioit court-fees were paid by the 
plaintiffs on 15th November 1939. On 6th December 
1939, the defendant tiled an additional statement In 
whioh he put forward a plea for the first time as to the 
waDt of notice under S. 80 : 

Held, that with the facts in the background, coupled 
with the delay of 1 year and nine months, the defen¬ 
dant should bo deemed to have waived his rights to a 
notice under section 80 in the particular circumstances 
of the case. [P ara io] 

Annotation : (’44-Com.) Civil P. C., S. 80, N. 15. 

(c) Co-operative Societies Act (1912), S. 42 (2; 

(b) and (e) — Contributory order — Assets and 
liabilities and deficit to be made up must be shown. 

When a contributory ordor in the real sense of the 
term is to bo passed, it must be shown what the assets 
and liabilities are and whether there is a deficit which 
has got to be made up by contributions from members - 
A. I. R. (33) 1946 Nag. 317, Ref. [Para 11] 
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Pollock and Shevde JJ. 

Wasant Shripat Deshpande and others — 
Plaintiffs — Appellants v. O. M. Khandekar 
and another — Defendants — Respondents. 

First Appeal No. 120 of 1940, Decided on 15th Sep¬ 
tember 1947, from decree of Addl. Diet. Judge, Yeot- 
mal, D/- 24th July 1940. 

(a) Civil P. C. (1908), S. 80 — Liquidator of co¬ 
operative society — Suit against, for declaration 
that his contributory order was null and void — 
Notice under S. 80 held necessary — Previous pro¬ 
ceedings in execution of. such order held did not 
constitute such notice. 


Annotation : (’46-Man.) Co-operative Societies Act, 
S 42, N. 2a. 

(d) Co-operative Societies Act (1912), S. 42 (6) 
and (2) (f) — Liquidator’s order under S. 42 (2) (f) 
unreasonable, arbitrary and illegal — Civil Court 
can set it aside. 

The word “determine” in cl. (2) (1) implies a certain 
mental function. It is certainly not open to a liquidator, 
however unlimited his statutory powers may be, to 
determine the liabilities of members to the Society, to 
order payment of a non-existing debt. Snch an order, 
though purporting to be made under cover of statutory 
authority, is obviously opposed to the principles of 
natural jnstice and can certainly be treated as illegal and 
ultra vxres. [Paras 15 and 16] 

It is true that 'statutes ousting the jurisdiction of 
Civil Courts must be very strictly construed. But if it 
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is found that the liquidator did not aot in passing the 
contributory order in accordance with the letter and 
spirit of the law, in exercise of his statutory powers, 
or if hi3 order i3 found to bo an abuse of the power 
vested in him, or is in any way unreasonable, arbitrary, 
capricious or oppressive, it is certainly beyond question 
that the civil Courts can interfere with his order and 
set it aside: Case law relied on. [Para 17J 

AT. R, Bobde, N. B. Cliandurlcar and P. R. Padhye 

— for Appellants. 

B. R. Mandlelcar — for Respondents. 

Judgment. — This appeal arise3 out of civil 
Suit No. l- a of 1938 filed by the two brothers 
Shripat Rao (who died during the pendency of 
this appeal, leaving appellants 1 (a) to l (d) ag 
his successors) and Wainan Rao, sons of Balaji 
Deshpande, for a declaration that the contribu- 
tory order, dated 7th March 1935 for payment 
of Rs. 12,000 wdth interest passed against them 
by the liquidator (defendant 1 in this litiga¬ 
tion) was null and void and also for a declara¬ 
tion that their name3 as members of the Co- 
operative Credit Society no. 44 of Dhaba (to 
which for the sake of lucidity, w T e shall hereafter 
refer as the society) be deleted from it3 register. 
These two brothers had borrowed various am¬ 
ounts from time to time from the society and 
had executed a mortgage, dated 21st February 
1920, for Rs. 12,000 in favour of the society by 
which 16 fields of Dhaba in the Yeotmal district 
in Berar were hypothecated. 

[ 2 ] The society was indebted to the Co¬ 
operative Central Bank, Limited, Yeotmal, 
(defendant 2 in this litigation) and the Registrar 
had passed an award for Rs. 26,639-11-3 on 9th 
October 1922, (exhibit 2 D-l) against the society, 
consisting of 22 members including the two plain¬ 
tiffs. In execution of the said award some fields 
belonging to the plaintiffs were attached by the 
civil Court and the execution proceedings were 
transferred to the Collector for sale of the pro¬ 
perty. In the meantime the society went into 
liquidation on 21st July 1934, and further execu- 
tion proceedings by the decree-holder (defen¬ 
dant 2 ) against the judgment-debtor, the society, 
were dropped. Defendant 1 was then appointed 
as liquidator and on 7th March 1935 he passed 
the contributory order against the plaintiffs as 
stated above. When the contributory order was 
being executed in the civil Court the plaintiffs 
objected to its execution on the ground that 
inasmuch as the mortgage debt for the payment 
of which the contributory order was passed had 
been fully satisfied on loth December 1929 long 
before the making of the contributory order of 
1935, the said order was null and void. The 
objection having been disallowed the plaintiffs 
preferred an appeal to this Court which passed 
an order directing the execution proceedings to 
be stayed so as to enable them to file a civil 


A. I. Hi 

suit and get the points in dispute settled therein. 
Hence the plaintiffs filed this suit for a decla¬ 
ration. 

[3] Defendant 1 denied that the plaintiffs 
had fully satisfied the mortgage debt, but it 
was, however, admitted by his counsel on 28 th 
March 1939 in an oral statement recorded by 
the lower Court that the contributory order wa3 
in respect of the debt due by the plaintiffs on 
the mortgage executed by them. He also con¬ 
tended that in view of the provisions of S.42 (6), 
Co-operative Societies Act, (hereinafter referred 
to as the Act) the jurisdiction of the civil Court 
to challenge the legality of the contributory 
order was barred and that the plaintiffs* suit 
was not maintainable as they had failed to give 
a notice, as required by S. 80, Civil P. 0., to 
the liquidator who was a “Public Officer” with¬ 
in the meaning of S. 2 (17) of the Code. 

[4] The lower Court found that the contri- 
butory order of 1935 was wrong inasmuch as 
the mortgage debt in respect of which it was 
passed had been satisfied on 10th December 1929, 
but it was held that the said order could not 
be regarded as ultra vires, even though it might 
be wrong, and that the plaintiffs’ 3uit for a 
declaration was barred by the provisions of 
S. 42 (6) of the Act. It was also found that the 
suit was not tenable as the plaintiffs had not 
given to the liquidator the notice prescribed by 
S. 80, Civil P. C. On these findings the lower 
Court dismissed the plaintiffs’ suit. 

[5] In the appeal before us the plaintiffs have 
challenged these findings, and the main points 
for determination are : (i) whether the plain¬ 
tiffs’ suit is not tenable for want of notice to 
the liquidator as required by the provisions of 
S. 80 , Civil P. C , and (ii) whether the civil 
Court has no jurisdiction to inquire into the 
legality of the contributory order passed by the 
liquidator (defendant l) on 7th March 1935. 
The learned counsel appearing for the appel¬ 
lants told us that he was not going to press 
other grounds of appeal and that he would 
confine his arguments only to the points stated 
above. Wo shall, therefore, deal with them a9« 
in our view, they are the only material points 
in the case for decision. 

[6] Point No. (i): —It was contended by Mr. 
Bobde that no notice was necessary under S. 80, 
Civil P. C., as defendant 1 , the liquidator, was 
a mere figure-head and no relief w r as claimed 
against him personally, and that the plaintiffs 
claimed all reliefs against the society, which 
was represented by defendant 1 , so that the 
provisions of s. SO, Civil P. C., did not come 
into play at all. In support of this contention 
the learned advocate relied upon the observa- 
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tiona of the Judicial Committee in, Bkagchand 
Dagadusa v. Secy, of State for India, 51 

Bom 725. 742 : (a. I. R. (’4) 1927 P. C. 170) and 

Sebatimohan Das v. Jateendra Mohan Ghosh % 

61 Gal. 470, 475 : (A. I. R. (2l) 1934 r. C. 96). 
Other cases reported as Bhuban Mohini v. 
Biraj Mohan, A. I. R (27) 1940 cal. l. 4 : (186 
I. C. 684); Annapurna Dasi v. Sarat Chandra, 
A. I. R. (29) 1942 Cal. 394, 399 : (‘207 I. C. 4G1) 
and Nawadah Bazar Co-operative Society v. 
Domi Bam, a. i. r. (23) 1941 rat. 433, 439 : 
(193 I. o. 142) were also relied upon. Mr. Bobde’s 
contention has, however, not much force in it. 
The Society is not a party to tho present suit, 
jin fact it was dissolved long ago. Defendant l 
as liquidator is the only contesting defendant 
in the case and it i3 his individual act, viz., 
the making of the contributory order dated 
7th March 1935, that is challenged by the plain¬ 
tiffs and is the material point at issue in the 
suit. In these circumstances it is futile to con¬ 
tend that the liquidator is a mero figure head 
and no relief has been claimed against him and 
that the suit, properly construed, is not a suit 
against the liquidator. 

[7] It is conceded by Mr. Bobde that tho 
liquidator is a ‘Public Officer,” but it is argued 
i that if he is entitled to a notice under S. SO, 
Civil P. C., then the execution proceedings re¬ 
lating to the contributory order iu tbo lower 
Court (Exs. 2-D 6 and 2-D-7) and the appellate 
.order (Ex. p l) constitute sufficient notice to 

j defendant 1 as the present suit is morely a 
|continuation of the previous proceedings. This 
contention is also devoid of any substance. It 
is not correct to say that this suit is a mere 
continuation of the previous execution proceed¬ 
ings, nor is it correct to say that because defen¬ 
dant 1 had had full knowledge about the nature 
of the dispute and tho reliefs that the plaintiffs 
were seeking in the previous execution pro¬ 
ceedings, that dispenses with the necessity of 
giving a notico required by tho provisions of 
S. 80 , Civil P. C. When a statute lays down 
that notice shall be given in a prescribed manner 
as a condition precedent to the institution of a 
civil suit against the Crown or any public 
officer in respect of any act purporting to be 
done by such public officer in his official capa¬ 
city, the requirements of law cannot be deemed 
to have been fulfilled by adopting some other 
medium as a substitute in its place. We, there¬ 
fore, hold that a notice to defendant 1 in the 
maaner prescribed by S. 80 , Civil P. C., was 
an essential pre-requisite for the institution of 
the present suit. {Vtde Kalam Co-operative 
Bank, Hoshangabad v. Ayodhya Prasad, A.I.R. 
(26) 1939 Nag. 232 : (182 I. O. 614) ). 

[8] It is next urged that the liquidator (defen¬ 


dant 1 ) had waived his right to a notico under 
S. 80 , Civil P. C., in the circumstances of tho 
case. The plaintiffs commenced this suit on 
7th January 193S and defendant l filed his 
written statement (to be found typed at p. 9 of 
the first part of tho paper-book) on 3rd March 
1938. Although the latter put in a full and com¬ 
plete written statement and controverted all the 
allegations in tho plaint and also raised an objec¬ 
tion as regards insufficiency of court-fees, it i 3 very 
significant to note that ho did not plead want of 
notico at all. The lower Court framed a prelimi¬ 
nary issue on the point whether tho plaint was 
properly stamped and gave a finding that it was 
not properly stamped and that tho plaintiffs 
must pay ad valorem court fees. The plaintiffs 
went up in revision to tho High Court, but the 
finding of the lower Court was upheld and tho 
revision was dismissed. Thereupon the plaintiffs 
made up the deficit to thp extent of ns. 630 on 
15th November 1939. Subsequently on 5 bb De¬ 
cember 1939 defendant 1 filed an additional 
written statement in which ho put forward the 
plea for the first time that the plaintiff’s suit 
was not tenable for want of notice in view of tho 
mandatory provisions of S. 80, Civil P. C. The 
plaintiffs put in a written reply on 3rd January 
1940 and contended that tho new plea was an 
after-thought and should not be allowed and 
that in any case defendant 1 should bo deemed 
to have waived his right to a notice in tho 
circumstances of the case. Tho lower Court, how¬ 
ever, allowed tho plea to be taken and framed 
an issue thereon. 

[9] In AL. AB. Vellayan Chettiar (deceas¬ 
ed) and others v. Idle Government of the Pro¬ 
vince of Madras through the Collector of Bam- 
nad at Madura and another, P. 0. A. No. 11 
Of 1946, D- 2nd July 1947 : (A. I. R. (34) 1947 

P. O. 197) their Lordships observed as follows; 

“On the other hand, thero appears to their Lordships 
to be no reason why the notice required to bo given 
under 8. 80 should not be waived if the authority con¬ 
cerned thinks fit to waive it. It is for bis protection 
that notice is required: if in the particular case he does 
not require that protection and says so, he can lawful¬ 
ly waive his right.” 

It was how’ever held in this case that there w T as 
no waiver on the particular facts of the oase. 
The suit was originally filed in the Court of 
the District Munsiff and although the plaintiffs 
had specifically averred in their plaint that notice 
under S. 80 was given, the validity of that notice 
was not denied by the defendants. The conten- 
tion that was then put forward was based only 
on one ground, viz., that the District Munsiff 
had no jurisdiction to entertain the suit and the 
defendants were successful in the plea whioh 
they raised. Upon the suit being instituted in 
the Court of the Subordinate Judge, the defen- 
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dants at onco raised the plea of want of proper 
notice and they succeeded on that plea in throw¬ 
ing out the plaintiff’s suit. On these facts their 
Lordships observed that it did not matter that 
the defendants (respondents) were content to rely 
on want of jurisdiction for one reason only when 
two reasons were available and that they saw no 
reason why the defendants should not raise the 
plea of want of proper notice at the earliest op- 
portunity when the suit was effectively instituted 
in the Court of the Subordinate Judge. In our 
opinion the^L. AR V ell ay an Chcttiar (deceas¬ 
ed) and others v. The Government of the Pro¬ 
vince of Madras through the Collector of Ram- 
nad at Madura and another , P C. A. No. 11 of 
1910, D- 2nd July 1947: (A.I.R. (34) 1947 P.C. 197) is 
easily distinguishable as the facts therein are 
fundamentally different from those in the pre¬ 
sent case as we shall point out. 

[io] It cannot be disputed that a plea of want 
of notice should be taken at the earliest op¬ 
portunity for the simple reason that it goes to 
the root of the case. It is quite obvious that in 
the absence of a notice the very institution of 
the suit is inherently illegal and defective and it 
is liable to be dismissed in limine. At the same 
time it is quite open to the party protected by 
S. 80, C. P. C., to waive his rights to a notice, and 
any prejudice to the plaintiffs caused by the delay 
would result in the defendant’s beiDg deemed 
to have waived his right to a notice, even though 
delay, however long, would not necessarily by 
itself be a ground for holding that he has waiv¬ 
ed it; vide Iliracliand Himatlal v. Kashinath 
Tliakurji, A. I.R. (29) 1942 Bom. 339, 340 : (204 
1 . c. 89). Mere delay in taking the plea i3 not 
the only ground in this case. The parties had 
been litigating for some years about the validity 
of the contributory order right up to the High 
Court. Defendant 1 fully knew about the mat¬ 
ters in controversy; ho also knew that the plain¬ 
tiffs had commenced this suit in pursuance of 
the direotionB of this Court in Shripat v. Liqui¬ 
dator .Dahlia Pat Pedhi t Miso. Appeal No. 149 of 
1936 (Nag). He filed a full and complete written 
statement on merits and even went to the length 
of objecting to the trial being proceeded with 
until ad valorem court-fees were made good, 
(which did not affect the jurisdiction of the 
Court at all) joined issues with the plaintiffs on 
the point of court-fees and fought them up to 
the High Court. He also knew that he was a 
public officer and that he was not given a notice 
of suit to which he was entitled as of right. With 
these facts in the background, coupled with the 
delay of 1 year and nine months, we have no 
hesitation in holding that defendant 1 should be 
deemed to have waived his rights to a notice 
under S. 80, Civil P.C., in the particular circum¬ 


stances of the case. (Vide Manindra Chander 
Nandi v. Secy, of State for India , 34 Cal. 267, 
282 : (5 c. L. J. 148), Bhola Nath Roy v. Secy, 
of State for India , 40 cal. 503, 510 : (16 I. C. 
849), Purnachandra Sarkar v. Radharani 
Dassya , A. I, R. (18) 1931 Cal. 175: (130 I. C. 894> 
and H irachand Himatlal v. Kashinath Tha- 
kurji , A. I. R. (29) 1942 Bom. 339, 340 : (204 I. C. 
89). 

[11] Point No. ( ii) —Before we deal with this 
point of law, it is necessary to state the material 
facts which have been established in this case. 
The contributory order (Ex. P-2) passed by the 
liquidator on 7th March 1935, the validity of 
which has been challenged in this suit runs as 
follows: 

"Waman and Shripat eons of Balaji members of the 
Dabha I Co-operative Society now under liquidation 
were offered an opportunity to slate their cases. They 
have failed to pay their dues to that Society even after 
demand. The amount due from them to thesaid Society 
with interest up to 30th June 1934 stands at Bs. 12,000. 
I, therefore, order that Waman and Shripat bods of 
Balaji do pay the amount of Rs. 12,000 to the under- 
B'gned at onco as contribution towards tho assets of the 
Society. The amount will carry interest at 9 per cont. 
per annum from 1st July 1934 to the date of realiza¬ 
tion to bo calculated and capitalized on 30th June 
every year.” 

It is quite clear from the plain wording of this 
order that it is in respect of payment of the 
mortgage debt which the plaintiffs owed to the 
Society. This fact was also admitted by defen¬ 
dant l’s counsel in his oral statement recorded 
by the lower Court on 28th March 1938. There is 
no allegation, much less any proof, that the 
plaintiffs owed any other debt to the Society. 
It was contended by Mr. Mandlekar that this 
contributory order was an order for contribu¬ 
tion in the real sense of the term, as contem¬ 
plated by the provisions of S. 42 (2) (b) and (e) 
of the Act, without reference to the personal 
liabilities of the plaintiffs. There are no plead¬ 
ings on this point, nor was any issue drawn up 
thereon. Both the parties evidently proceeded 
on the common ground that the contributory 
order was only in respect of payment of the 
mortgage debt. It should be borne in mind that 
when a contributory order in the real sense of 
the term is to be passed, it must be shown what 
the assets and liabilities are and whether there 
is a deficit which ba9 got to be made up by 
contributions from members. In this connexion 
Bose J.’s observations in Co-operative Society 
Patur No. 7 v Vasant, I. L. R. (1946) Nag. 474 : 
(A. I. R. (83) 1946 Nag. 317) may be usefully 
cited. At p. 481 the learned Judge has observed 
as follows: 

“It was pointed out in Harisa v. Yaoli Co operative 
Society , 1941 N. L. J. 412, that claims of this Hod 
against third persons who did not incur the debts, and 
who were not responsible for incurring them, must 
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strictly proved; also that the liability to contribute 
cannot arise until the assets are determined. The assets 
cannot be determined until the accounts are settled; 
until 't ia known what the Society baa in the shape of 
buildings, furniture, eto., how much cash it has in 
debts are due to it from outsiders, who are 
the debtors to the Society and how many of them aro 
.^kich cnn bo recovered, and what the 
liabilities of the Society aro. It is only when all this 
is known and a proper balance is 6truck between the 
two that it is possible to determine whether the Society 
181 ° at ft N» and if so to what extent. If it can pay 
on its debts from existing assets no claim for contribu- 

jon can bo made. That is only a last resort when all 
else fails.’ 1 

There is absolutely no material on record to 
show what was the exaot state of affairs of the 
Society and whether the liquidator was justified 
in making any contributory order in the real 
sense of the term. We, therefore, agree with the 
lower Court in holding that the contributory 
order dated 7th March 1935 was made by the 
liquidator only in respect of payment of the 
mortgage debt. 

[ 12 ] The next question is whether the mortgage 
debt or any portion of it was outstanding on the 
date of the contributory order. The plaintiffs' 
allegation was that the mortgage debt was fully 
satisfied on loth December 1929 by the repay, 
ment of Rs. 16.000. They filed a schedule of 
accounts with the plaint showing the amounts 
borrowed and the amounts repaid from time to 
time. Defendant 1 has not disputed the correct¬ 
ness of these figures, so far as the question of 
borrowals and repayments is concerned. The 
total amount of borrowals was Rs. 13,000 and 
the total amount of repayments was Rs. 29 , 100 . 
The lower Court has found that the mortgage 
was fully satisfied on loth December 1929, long 
before the contributory order made on 7th March 
1935. The learned counsel for respondent 1 chal¬ 
lenged this finding, but in spite of all his strenuous 
efforts, he was not able to show us how the 
finding was incorrect. We, therefore, agree with 
the lower Court in holding that the mortgage 
debt due by the plaintiffs to the Society was 
fully satisfied on loth December 1929 and that 
there was absolutely nothing due on the mort- 
gage (Ex. p.8) dated 2lat February 1920 on the 
date of the contributory order. 

[13] We do not incline to the view taken by 
the lower Court that the contributory order may 
be regarded as having been passed either under 
cl. (b) or cl. (e) of sub-seo. (2) of s. 42 of the Act. 
These provisions relate to contributions to be 
made by the members and past members of the 
Society respectively towards the payment o! 
debts due by the Society to the Central Bank 
and not for payment of individual debts due by 
the members to the Society. It was held in some 
cases that the liquidator was incompetent to 
make any order for payment of individual debts 


due by the members to the Society : vide Anju- 
maiui-Imdad Qurza Bahami v. Melir Din , 
I. L. R (1937) Lab. 619 : (A. I. R. (24) 1937 Lab. 
931). Even the ruling in Sadasheo v. S. N. 
Fadnavis, 21 N. L. R. 5 : (A. i. r. ( 13 ) 192 c Nag. 
379), on which the lower Court has relied, clearly 
shows that the liquidator, by his contributory 
order, called upon the members to contribute 
towards the payment of debts due by the Society 
to the Central Bank, which were paid off by u 
member named Nathugir, although the indivi¬ 
dual contribution was confined to the payment of 
individual debts due to the Society. 

[14] Whatever doubts might have existed as 
regards the competency of the liquidator to 
order payment of individual debts due to the 
Society, have now been set at rest by the Legis¬ 
lature by adding a new cl. (f) to sub sec. ( 2 ) of 
S. 42 and two more sub-ss. (3) and ( 4 ) by the 
Amending Act No. x [ 10 ] of 1945 . It is admitted 
that the said provisions do operate retrospectively. 
It is, therefore, not disputed that the liquidator 
was quite competent to order payment of indivi¬ 
dual debts that the plaintiffs might have owed 
to the Society and that his contributory order 
for the payment of the mortgage debt, if it was 
otherwise valid, was infra vires. It is in the 
light of these new provisions that we have to 
decide whether the civil Court haa jurisdiction 
to inquire into the validity of the contributory 
order, dated 7th March 1935, or whether its juris, 
diction is barred by the provisions of s. 42 , sub- 

s. (6) of the Act. The new provisions relevant to 
the case are as under; 

‘‘42(H). A liquidator appointed under sub-section 
(1) shall have power : (f) to determine the debts 
secured or otherwise and liabilities, personal or joint 
payable by the -members or past members or by tho 
estates or nominees, heirs or legal representatives of 
deceased members to the society, and to make orders, 
as may be necessary, for payment and realization of 
such debts and liabilities. 

(3) Tho power referred to in el. (f) of sub-s. (2) of 
S. 42 of the said Act shall be deemed to have been con- 
fern d on a liquidator from the commencement of the 
said Act and all orders, purporting to have been passed 
by him in exercise of that power prior to the coming 
into force of this Act, and all proceedings taken in 
pursuance of such orders, shall bo valid notwithstand¬ 
ing any decree or order of a civil Court to the con¬ 
trary. 

(4) Any suit, appeal, or proceeding, pending in a 
civil Court on the date on which this Act comes into 
force, in which tho validity of an order purporting to 
have been passed by a liquidator in exercise of the 
power referred to in cl. (i) of sub-s. (2) of S. 42 of the 
said Act has been called in question on the ground 
that no such power existed, shall abate.” 

[ 16 ] In view of these new provisions the ruling 
in Sadasheo v. S. N. Fadnavis , 24 N. D. R. 5 : 

(A. I. R. (13) 1926 Nag. 379 : 94 I. O. 40) has 
become superfluous and the ruling in Anjuman - 
i-Imdad Qarza Bahami v. Mehr Din, 1 , l. r. 
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(1937) Lah. 649 : (A. I. R. (24) 1937 Lab. 93l) 
cannot be followed. From a critical perusal of 
these provisions the intention of the Legislature 
seems to be that the Civil Court should not be 
allowed to sit in judgment upon the order of 
the liquidator, as if it were a Court of appeal, 
in order to set it right, if it were wrong. His 
decision may be right or wrong, but the Civil 
Court has no power to examine it, much less to 
interfere with it; but in order to clothe this deci¬ 
sion with such a sacrosanct character, certain 
essential conditions must necessarily be fulfilled. 

Clause (f) confers upon the liquidator a power: 

“to determine the debts secured or otherwise and 
liabilities, personal or joint payable by the members 

• I 

and under 6ub-s, (4) any suit, appeal, etc., in 
which the validity of the liquidator’s order under 
cl. (f) has been called in question, on the ground 
that no such power existed, shall abate. It is 
conceded by Mr. Bobde that he is nob question¬ 
ing the validity of the contributory order of 
1935, on the ground that the liquidator had no 
power under the old provisions to pass the said 
order, which now manifestly falls within the 
purview of the new 7 cl. (f), as the said clause is 
intended to operate retrospectively. But his con¬ 
tention is that even the new provisions under 
cl. (0 do not afford any basis for the validity of 
( the order. The word “determine” in cl. (f) is a 
significant expression. It implies a certain men¬ 
tal function. You cannot determine any question 
unless you apply your mind to it and unless you 
consider the pros and cons of that question. Your 
determination may be right or wrong; that does 
not matter. But you cannot come to any deter¬ 
mination, unless you have previously gone 
through some exercise of your mental powers. 
In the present case it is quite clear on the face 
of the record that the contributory order was not 
the result of any determination at all. From the 
plain wording of the contributory order, it is 
quite clear that it was in respect of payment of 
the mortgage debt, and this fact was also ad¬ 
mitted by defendant l’s counsel, as we have 
already observed, whereas defendant 1 in the 
witness-box has on solemn affirmation made 
an utterly contradictory statement towards the 
end of his cross-examination. The material part 
of it is : 

“The contributory order does not include the debt 
due by the plaintiffs on a mortgage to Dabha Society.” 
Defendant 1 is the liquidator and author of 
the contributory order in dispute. The order on 
the face of it is only in respect of the payment 
of mortgage debt and his counsel has clearly 
admitted this fact; but on solemn affirmation this 
defendant asserts that the contributory order does 
not inolude the mortgage debt at all. There is ab¬ 
solutely nothing on the record to show that the 


plaintiffs owed any other debt to the Society 
except the mortgage debt. The lower Court has 
found that the contributory order was only in 
respect of payment of the mortgage debt and 
that the said debt was fully satisfied, long before, 
on 10th December 1929, and we have already ac¬ 
cepted these findings as correct. But the liqui¬ 
dator seems to be blissfully ignorant about the 
nature of bis own order. From all these facts it 
is quite obvious that he did not even care to look 
into the mortgage accounts and bother to consi¬ 
der whether the mortgage debt was outstanding 
or whether it was already satisfied. 

[ 16 ] It seems highly probable that when ho 
set about making the contributory order against 
the plaintiffs, he simply picked up the mortgage 
deed and off-hand put down the figure of 
Rs. 12 , 000 , which was the amount secured by the 
mortgage and ordered the plaintiffs straight¬ 
way to pay it up. It would be an utter travesty 
of truth to call this contributory order an act of 
determination of the liabilities of the plain-, 
tiffs to the Society. To say the least, it amounts 
to a highly arbitrary act and to a gross abuse of 
the statutory power, vested in the liquidator. It 
is certainly not open to a liquidator, however 
unlimited his statutory powers may be to deter-, 1 
mine the liabilities of members to the Society, toj 
order payment of a non-existing debt. Such an 
order, though purporting to be made under; 
cover of statutory authority, is obviously oppos¬ 
ed to the principles of natural justice and oan 
certainly be treated as illegal and ultra vires. 

[17] It is well settled that statutes ousting* 
the jurisdiction of Civil Courts must be very 
strictly construed: vide Ramkaran v. Suraj- ! 
mal and another , I. l. R. (1938) Nag. 268 : 
(A. I. R. (25) 1938 Nag. 80). Stanyon A. J. C.bas 
rightly remarked in G, I. P. R. Co. v. Amraot * 
Municipality , 8 N. L. R. 107 : (16 I. O. 449) 
that a statute-purporting to create a special 
jurisdiction must be very strictly construed, 
especially when it seems to have the effect of 
depriving the subject of a common law righb 
e.g., by the creation of an arbitrary procedure. 
If it is found that the liquidator did not act 
in this case in accordance with the letter and 
spirit of the law, in exercise of his statutory 
powers, or if his order is found to be an abuse 
or" the power vested in him, or is in any 
unreasonable, arbitrary, capricious or oppressrtfj 
it is certainly beyond question that the civjJ 
Courts can interfere with hi9 order: vide && 
ministrator , Lahore Municipality v. 

ud Din , I. L. R. (1941) Lah. 278, 296, 30 l:(A. 

(28) 1941 Lah. 200). We respectfully agree 
the principles laid down in Chatar Bhvj ‘ 
Muncpl. Commt. t Bhawani, A. I. B. (34) 

Lah. 252 ; (172 I. c. 336) and Govind Veoj* 





Tclsiram Kamdayal v. 

Brindaban Municipality, a. I. R. ( 25 ) 1938 ALL. 
110 : (174 I. 0 . 445) that a civil Court can inter, 
fer© in cases, where powers are exercised in a 
capricious, wanton and arbitrary or unreasonable 
manner. In thjs connexion the observations of 
Turner L. J. in Biddulph v. The St. George's 
Vestry, (1S63) S3 L. j. ch. 411, 417 : (11 w. r. 
739) quoted in Brindabun Chunder Boy v. 
Chairman and Vice-Chairman of the Munici¬ 
pal Commissioners of the Town of Serampore, 
19 w. R. 809, 312, 313 are highly instructive and 
useful. The learned Judge states : 

“Now I am very far from thinking that this Court 
has not power to interfere with public bodies in the 
exercise of powers which are conferred on them by Act 
of Parttnment. I take it that it would be within the 
power and the duty of this Court so to interfere 
in cases where there is not a bona fide exercise of the 
power given by the Act of Parliament, and I should be 
very sorry to>e supposed to entertain the notion that 
public bodies under the general power given them by 
Aot of Parliament can do whatever they think right.” 

[18] On the facts of the case as admitted or 
found we hold that the liquidator (defendant 1 ) 
did not exercise his statutory power to deter¬ 
mine the personal liabilities of the plaintiffs to 
the Society in accordance with the requirements 
of the provisions of law’ under s. 42 , sub-s. (2), 
cl. (f) of the Act, that his contributory order, 
dated 7th March 1935, in respect of payment 
of the mortgage debt, which was fully satisfied 
long ago, on loth December 1929, was unreason¬ 
able, arbitrary, capricious and oppressive, that 
it was illegal and ultra vires, and that the civil 
Court has jurisdiction to set it aside. 

[19] In the result the appeal is allowed. The 
decision of the lower Court is set aside and in 
lieu thereof a decree will now be passed grant¬ 
ing the plaintiffs a declaration that the contri¬ 
butory order, dated 7th March 1935, for payment 
of Rs. 12,000 with interest passed against them 
by defendant 1 , the liquidator, is null and 
void. The plaintiffs appellants are entitled to 
their costs both here and in the Court below 
from defendants, who will bear his own. 

[ 20 ] The cross-objeofcion filed by defendant 1 
is also dismissed w’ith costs. 

8.0. — Appeal allowed. 


A. I. R. (36) 1949 Nagpur 31 [C. N. 16.] 
Grille C. J. and Hidayatullah J. 

Tulsiram Ramdayal and another, Plain¬ 
tiffs — Appellants v. Badriprasad Janki- 
prasad — Respondent. 

Letters Patent Appeal No. 3 of 1944, Deoided on 
28th August 1947, from judgment of Bose J., in 8. A. 
No. 624 of 1941, D/- 17th January 1944. 

(a) C. P. Money-lenders Act (XIII [13] of 1934), 
S. 7 (c) — Scope — Court has power to reopen 
accounts to limited extent indicated in section — 
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Action of debtor in making payment towards inter¬ 
est or of creditor in appropriating payment toward' 
interest is immaterial. 

Tbo word "due” in S. 7 (c) i 3 connected with the 
phrase upon the loan’ which follows it and shows that 
the Court has to compute the amount of interest for 
the whole period, making allowance for repayments and 
excluding from calculation such period or periods a« are 
hit by section 7 (c). Under 8. 7 (c) the Court has power to 
reopen accounts as the operation involved in computing 
the interest due on the loan requires the Court ft 
traverse the entire period from the date of tho loan to 
the date of the suit, and to exclude such period or 
periods during which accounts were not furnished. The 
action 01 tho parties is immaterial because the duty is 
laid on tho Court to give effect to the Act. Once these 
periods are excluded, any repayment even if expressly 
made by debtor towards interest or appropriated by 
creditor towards interest would go first towards the 
reduction of such interest as may ho due and next 
towards the reduction of tho principal sum regard being 
had to tbo circumstances of tho case. The process un¬ 
doubtedly involves the reopening of accounts to a limited 
exlcnt ' [Paras 11, 12] 

(b) Letters Patent (Nag.), Cl. 10- Finding of fact 
— Finding of first appellate Court accepted in 
second appeal is final and binding — C. P. Money¬ 
lenders Act (XIII [13] of 1934), S. 3 (1) (b). 

A finding that accounts were not sent to the debtor 
as required by S. 3 (1) (b), C. P. Moneylenders Aot, 
given by the first appellate Court and accepted in 
second appeal must be taken as final aud is binding in 
Letters Patent Appeal. [Para 5 ] 

Annotation : (’44 Com) C. P. C., L. P. Cl. 15, N. 14. 

V. K. Sanghi — for Appellants. 

Ti. J. Bhave — for Respondent. 


Judgment.— This is a Letters Patent appeal 
against the judgment and decree dated 17 th 
January 1944 of Bose J. in Tulsiram v. Badri, 
prasad : S. a. No. 524 of 1941 (Nag.). 

[2] The suit was brought by the plaintiffs, 
who are moneylenders, to recover a sum of 
Rs. 2,738-8-0. This sum represented the amount 
due on account of several transactions between 
the parties from the 20th August 1932 to 9th 
January 1938. Money was borrowed and repay¬ 
ments were made on different dates during this 
period. Every year till 8th November 1934 
accounts were settled and for the balance then 
due acknowledgments in writing were taken 
from the debtor. Interest was charged at 0-12-0 
per cent, per mensem according to the agreement 
of the parties. After 8th November 1934 there is 
no acknowledgment till we come to 4th Novem¬ 
ber 1937. The suit was then filed on 4th Novem¬ 
ber 1940.' 


[3] The plaintiffs’ claim was decreed but tho 
trial Court disallowed interest from 4th Novem¬ 
ber 1937 to 4th November 1940 amounting to 
Rs. 943-6-9. Both sides appealed and the appeal 
of the creditors was dismissed. The debtor’s 
appeal succeeded partly and interest from tho 
1st April 1935 to 3rd November 1937 was disallow¬ 
ed and the decree passed by the trial Court was 
reduced by a sum of Rs. 669-14-3. 
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[ 4 ] The creditors then filed a second appeal. 
Bose J., upheld the decision of the first appellate 
Court but granted leave to the appellants to 
file a Letters Patent appeal. Hence this appeal. 

[ 5 ] The only question involved is one of 
interpretation of S3. 3, 7 and 3, Central Province* 
Money-lenders Act. There is no doubt that the 
accounts were not sent to the debtor as required 
,by the Act and this is the finding of the first 
'appellate Court. In thi3 Letters Patent appeal 
jwe are bound by the finding of fact given by the 
'first appellate Court and accepted by Bose J. 
!in secoud appeal. Such a finding must bo taken 
^as final. 

% 

[6] The case for the appellants is that the 
debtor was repaying amounts from time to time 
and as the creditors had appropriated these 
sums towards interest there was in fact no 
interest due and hence there was no need to 
compute the interest. Emphasis is laid on tho 
word ‘due’ in S. 7 (c) and reference is made to 
clause (b) of the seotion where the words are 
‘found due’, and it is argued that these words 
must be uniformly interpreted. It is also urged 
that inasmuch as accounts were settled periodi¬ 
cally the Court cannot reopen past transactions 
and all that the Court can do is to take the 
last settlement of accounts and compute inte¬ 
rest on its basis. It is also pointed out that 
there is no express power to reopen accounts 
such as is to be found in tho Reduction of Inte¬ 
rest Act or the Usurious Loans Act. It is stated 
finally that the interest due having been paid 
willingly from time to time, the Court cannot 
reopen eomthing whioh the debtor by hi3 aotion 
had finally closed. Reliance is placed on Pandu¬ 
rang v. Punjaji , I. L. R. (1944) Nag. 241: (a.i.b. 
(31) 1944 Nag. 151) and Civil Revn. no. 201 of 
1944, decided on 20th December 1945. 

[ 7 ] In Pandurang v. Punjaji I L R (1944) 
Nag. 241 : (A I R (31) 1944 Nag. 151) Bobde J. 
was dealing with a case in whioh a plaintiff 
sued the defendant for the recovery of the 
balance amounting to Rs. 21-3-0. The trial 
Court not only dismissed the plaintiffs’ suit 
but also decreed a sum of R3. 13-3-0 against him 
which the defendant claimed as a set-off by ap. 
plying the Central Provinces Money-lenders Act. 
Bobde J. held : 

“In my opinion the lower Court had, on a true con¬ 
struction of that provision, no such power as has been 
olaimed. The defendant made his repayments on the 
basis of interest whioh had been contracted for and the 
lower Court has also not objected to the rate charged 
by the plaintiff. Moreover, S. 7, ibid, did not empower 
the Court to re-open the repayments made and to 
reduce the rate of interest, as S. 3, Usurious Loans Act, 
dees. It is true that there is no provision in the Money¬ 
lenders Act like the one in S. 3 (5) of the now defunct 
Reduction of Interest Aot expressly forbidding the 


debtor’s claim for refund in respect of interest paid in 
excess but that consideration 13 quite neutral and in¬ 
conclusive. 

Section 7, Money lenders Act, does not enunoiate 
rights of the parties but prescribes powers of the 
Courts. For instance, S. 7 (c) in effect authorises the 
Courts to disallow intorest in respect of a certain period. 
But even so the claim for such interest has not been 
declared in any way illegal. Much less does S. 7 (c) 
invalidate the realisations already made. So while ‘in 
computing tbe amount of interest due upon the loan’ 
the lower Court could ‘exclude’ the period between 30th 
May 1940 and 20th October 1940, it had under S. 7 (c), 
ibid, no power to call upon the plaintiff to pay back to 
the defendant the amount of interest which the former 
received from the latter in respeot of such ‘excluded’ 
period.” 

[8] In Civil Revision No. 201 of 1944, Nfyogi J. 
referred to i.L.R. (1944) Nag. 241: (AI.R. (31) 1941 
Nag. 151) and held as follows : 

“The only point argued on behalf of the creditors in 
this revision is that the lower Court was wrong in dis¬ 
allowing interest under S. 7, C. P. Money-lenders Act, 
1934. Iam inclined to agree with the applicants that 
that section is inapplicable to the faots of the present 
case. It presupposes a suit filed by the creditors to reco¬ 
ver their debts, and this is not such a suit. In Pandu¬ 
rang v. Punjaji , I.L.R. (1944) Nag. 241 : (A. I. R. (31) 
1944 Nag. 151) it was pointed out that when the debtor 
voluntarily pays interest to the creditor before the 
dispute comes into the Court, the Court has no power 
under S. 7 of the Act to order refund of the interest 
received by the creditor. I urn not much impressed by 
the contention of the learned counsel for the debtor 
Harinath that in the present case there being no.volun- 
tary payment of intere9tthiscasoisinapplicable. Prima 
facie that is so; but I do not see any reason why tbe 
principle of that oase should not apply to the present 
case in which there was specifio agreement to pay 
interest and the debtor also in his notices admitted his 
liability to pay interest; consequently, the creditors were 
under the terms of the contract entitled to recover 
tbeir interest. Whether tbe debtor pays interest of his 
own accord under the agreement or tbe creditor appro¬ 
priates the debtor’s money in his hand towards interest 
in pursuance of tbe agreement binding on the debtor, 
the interest is recovered without the intervention of 
the Court. In this state of things the Court would have 
no power under S. 7, Money-lenders Aot, to interfere 
with what the parties did to implement the contract 
between themselves.” 

[9] In the first case the point to be decided 
was whether the debtor could recover interest 
he had willingly paid to the creditor in ignorance 
or in spite of the Central Provinces Money¬ 
lenders Act. That is nob the point for decision 
here. It is true that Bobde J. did suggest that 
the power to reopen accounts wa9 not to be 
found in the Central Provinces Money-lenders 
Act. Pandurang v. Punjaji, I.L R. (1944) Nag- 
241 : (a.I.r. (31) 1944 Nag. 161) was distinguished 
and doubted by Sen J. in Mohanlal ▼* 
Waman Prasad , Civil Revn. no. 454 of 19* 3 
dated 80th August 1944 (Nag.) who expressly 
agreed with Bose J.’s decision now under appeal* 
The remarks of Sen J., however, mu9t be re¬ 
garded as obiter as he chose to decide the case 
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on another point and himself said that he was 

not basing his deoision on this point. This is 
what he said : 


P 1 T? 3 ° 0t furn,9hed the lower Court was 
josfc ted m disallowing interest, appropriating the ad- 

mitted payment towards part satisfaction of the grain 
debt and m determining that the liability of the defen. 

23V 1 “f “ res P? ct of 10 khandis of grain. Tho view 
which the lower Court has taken is also the view which 
£OBe J. has reached in Tulsiram v. Badripasad, 
Second Appeal No. 524 of 1941, D/- 17th January 
1»44 I respectfully agree with the decision of Bose J. 
ana i need not set out the reasons which he has given 
m h,s judgment. Bobde J. in Pandurang v. Punjaji, 
I.L.R ( 19 44) Nag. 241: (A.I.R. (31) 1944 Nag. 151) 
has taken a slightly different view. I would ordinarily 
have been bound to refer the matter to the Honourable 
the Chief Justice for reference to a Division Bench if I 
considered a reconsideration of the decision was neces- 
sary for the proper disposal of this application. 

Bobde J. found a difficulty that S. 7, Money lenders 
Aot, did not empower a Court to reopen a transaction. 
Bose J. on the other hand holds that in order to give 
effect to the provision of S. 7 (c) of the Act a Court is 
entitled to reopen the account to the limited extent 
indicated in that seotion. The question, however, is not 
material for the purposes of this case as I have found 
that the rate of interest was excessive and the accounts 
are to be reopened under the Usurious Loans Act.” 

Sen J. went on to say that the suit being based 
on the original bond and not on the last account 
stated, there was a power to reopen accounts. 
Though Sen J. based his decision on the Usu¬ 
rious Loans Act it cannot be overlooked that he 
expressed himself strongly in favour of the view 
propounded by Bose J. in the judgment under 
appeal. These are the only cases of this Court 
on the interpretation of S. 7, C.P. Money-lenders 
Aot. 

[10] Section 7 (c) of the Act reads as follows. 

"Notwithstanding anything contained in any other 
enaotment for the time berng in force, in any suit or 
proceeding relating to a loan. 

• • . 

(c) if the Court finds that tho provisions of ol. (b) of 
sub s. (1) of S. 8 have not been complied with by the 
money-lender, it shall, in computing the amount of 
interest due upon the loan, exclude every period for 
which the money-lender omitted duly to furnish the 
account as required by that olause.” 

[11] In our opinion, no express words were 
necessary to give the power to reopen accounts 
as the operation involved in computing the in¬ 
terest due on the loan requires the Court to 
[traverse the entire period from the date of the loan 
to the date of the suit, and to exclude such period 
|or periods during which accounts were not furnish¬ 
ed. The Court has first to determine the period 
or periods in which the account was not furni¬ 
shed and (subject to the proviso) to exclude 
from calculation such periods. The action of the 
parties is immaterial because the duty is laid on 
the Court to give effect to the Act. Once these 
periods are excluded, any repayment even if 
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expressly made towards interest would go first 
towards the reduction of such interest as may 
be due and next towards the reduction of thei 
principal sum regard being had to the circum- 
stances of the case. The process undoubtedly 
involves the reopening of accounts to a limited 
extent. 'W e respectfully agree with the observa¬ 
tions of Bose J., in the judgment under appeal 
as well as with the reasons given by him. 

[ 12 ] A Legislature is not limited to any parti¬ 
cular set of words for achieving its purpose. If 
the clear meaning of the words is to allow a 
reopening of the accounts, the Courts must re¬ 
open the accounts and give relief in the light of 
the Act. This in our opinion is the position here. 
In computing the interest on the loan the Court 
has to traverse the entire period from the loan 
or the date of the Act, whichever is Jater, pro- 
vided of course that the proviso to s 8 is 
applicable to the loan if the loan was given 
prior to the date on which the Act came into 
force. The Act must be given an interpretation 
which will make it applicable to all cases alike. 
On the case of the appellants the Act will not 
benefit a debtor who made regular repayments, 
thus putting him in a worse position than the 
debtor who made no repayments at all. This 
could never be the intention. Emphasis was 
laid on the word ‘due’ in s. 7 (c) and it was 
argued that it shows that the Courts can only 
take into account such interest as may be ‘due* 
from time to time. We do not agree. The word 
‘due’ is connected with the phrase ‘upon the 
loan’ which follows it and shows that the Court 
has to compute the amount of interest for the 
whole period, making allowance for repayments 
and excluding from calculation such period or 
periods as are hit by S. 7 (c). 

[18] It was next contended that the loan was 
prior to the date of the coming into operation 
of the Central Provinces Money-lenders Act and 
as such s. 8 makes the provisions of the Act 
inapplicable to this loan. It was also argued 
that the proviso to s. 8 does not apply because 
the acknowledgments taken from time to time 
are not ‘fresh transactions’. Reliance is placed 
upon Fakirchand v. Tejram : (Second Appeal 
No. 225 of 1942, D/- 16th December 1946 (Nag)). 

Tho appellants aro really on the horns of a 
dilemma because they pleaded these acknowledg¬ 
ments as accounts stated to avoid liability under 
S. 7 (c) and now they want to use them as 
acknowledgments so as to bring their caso in a 
line with the decision on which th*ey rely. In 
the present case tho so called acknowledgments 
are more than mere acknowledgments and the 
case is entirely different. There were repayments 
and fresh borrowings and the accounts were 
stated and confirmed. Those facts are sufficient 
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to distinguish Fakirchand v. Tejram : (second 
Appeal N f o. 225 of 1942, D/- 10th December 1946). 
There was in iact a repayment of Rs. 1000 on 
2nd April 1935, i. e., a day after the Act came 
into force and this is a transaction in respect of 
the loan. Section o (D (b> of the Act required 
that a statement of account incorporating thi3 
transaction should have been sent to the debtor. 
There were in fact several other transactions 
which were related to the loan after 2nd April 
1935 which would attract the proviso to S. 3 and 
at the end comes the account stated on 4th 
November 1937 with the acknowledgment taken. 
In our opinion, the transaction of 2nd April 1935 
makes the proviso to S. S applicable and thu3 
accounts bad to be furnished a3 required by 
S. 3 (1) (b). Not having furnished the accounts 
the appellants have been rightly denied interest for 
such periods as offended against S. 3 (l) (b). 

[ 14 ] "We therefore respectfully agree with Bo3e 
J., and confirm his judgment and decree. The 
appeal fails and is dismissed with costs. 

s c, Appeal dismissed. 


A. I. R. (36) 1949 Nagpur 34 [C. N. 17.] 
Grille C. J. and IIidayatullah J. 

Jainarayan Ramkisan — Defendant 1 — 
Appellant v. A lotiram (Jangaram—Plaintiff 
— Despondent. 

Letter Latent Appeal No. 4 oi 1944, Decided on 26th 
November 1947, item decree oi this Court in S. A. No. 
473 ot 1941, D/- bth February 1944. 

(a) Berar Land Revenue Code (1923), S. 177 — 
Lahan gahan mortgage — Mortgagee obtaining 
toreclosure decree is subject to condition oi pre¬ 
emption. 


7. Motiram Gangaram a. 1. a* 

Judgment.—The question which we have to 
decide is whether a lahan-gahan mortgage is a 
mortgage by conditional sale within the meaning 
of S. 177, Berar Land Revenue Code. 

[2] The plaintiff-respondent brought his suit 
as a co-occupant of a field in mauza Madbapuri 
in Murtizapur taluq of the Akola district to pre¬ 
empt in respect of a part of the survey number 
against the co-occupant Ramsingb who had mort¬ 
gaged it to defendant 1 Jainarayan and the latter 
who had obtained a final decree for foreclosure 
in his suit. The defence taken did not include 
any plea challenging the plaintiff’s right to pre¬ 
empt and the suit was decided merely on the 
question of fair consideration. The plaintiff ob¬ 
tained a decree and in first appeal in the Court 
of the first Additional District Judge, Akola, Jai¬ 
narayan, the contesting defendant, raised the 
question of the plaintiff’s right to sue for pre¬ 
emption for the first time on the argument that 
no right accrued to him as the final decree for 
foreclosure was not obtained on the basis of-a 
mortgage by conditional sale but on the basis of 
a lahan-gahan mortgage. The appellant was 
allowed to advance this argument but it was 
rejected and the same contention was raised 
before Bose J. in second appeal. 

[3] Bose J. has left undecided the vexed ques¬ 
tion whether a lahan gahan mortgage is or is 
not a mortgage by conditional sale as denned 
in S. 58 (c), T. 1\ Act and has dismissed the appeal 
of the defendant Jainarayan on the considera¬ 
tion that the Berar Land Revenue Code is not 
affected in respect of matters of pre-emption by 
the Transfer of Property Act and that even if 
a lahan gahan mortgage is not a mortgage by 
conditional sale as defined in that Act, neverthe¬ 


It was not the intention ot the Legislature in passing 
tho Transfer of Property Act to alter directly or in¬ 
directly the law of pre-emption as it existed in Berar. 
The definition of “mortgage by conditional 6ale” a3 
given in the Transfer of Property Act is not to be im¬ 
ported in the interpretation of S. 177, Berar Land 
Revenue Code. Lahan gahan mortgage is a form which 
has existed in India from very early times and its 
essence is foreclosure whether a personal covenant is 
added to it or not. A mortgagee who has succeeded in 
obtaining a decree for foreclosure on a lahayi gahan 
mortgage is subject to the condition of pre-emption by 
a co-owner. [Paras 10, 12 &. 14] 

(b) Interpretation of Statutes — In interpreting 
one Act definitions of other Acts should not be 
applied. 

It is not permissible in interpreting one Act to travel 
beyond it and to apply definitions (except in the Gene¬ 
ral Clauses Act) of other Act3. [Para 6] 

(c) Berar Land Revenue Code (1928), Ch. XIV— 
Transfer of Property Act does not apply. 

Tho Transfer of Property Act has no application to 
the pre-emption chapter of the Berar Land Revenue 
Code : A. I. R. (26) 1939 Nag. 35, Rel. on. [Para 9] 
A. V. Khare and T. B. Pendharhar—ior Appellant, 


less a laaan gahan i3 one of the ancient forms 
of mortgago by conditional sale even when a 
personal covenant is added (as in the case before 
us) and that S. 177, Berar Land Revenue Code 
has in no way restricted the right to pre-emption 
foreclosure as obtained on such a mortgage under 
the old Hyderabad Assigned District Land 
Revenue Code of 1896 and it is a right which 
has existed even earlier in Berar. 

[ 4 ] We may also state at once that we do not 
consider it necessary to discuss the arguments 
for and against whether a lalian gahan mort¬ 
gage is one falling within the ambit of S. 53 (c). 
T. P. Act and we are content to assume for the 
purposes of this judgment that the mortgage in 

question the pertinent part of which runs 

“Till the satisfaction of this amount I mortgage 
with you the immovable property owned by me. 1- ° 
the above amount I have executed in your favour 
mortgage of the immovable property as stated. Sho 
I fail to pay off your amount according to stipulati 
the above mortgaged immovable property stands for 


K . B . Tare and C . P . Kalele—lov Respondent. closed {lahan gahan ).*' 
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is, so far as the definition in the Transfer of 

Property Act is concerned, an anomalous mort¬ 
gage. 

[5] The principal contention and indeed the 
sole contention advanced on behalf of the appel. 
lant is that the explicit wording of s. 177 , Berar 
Land Revenue Code has been discarded. The 
section opens with the words : 

“Whenever a mortgagee by conditional sale obtains a 
tmal decree for foreclosure” 

and concludes by saying that such a mortgagee 
may give notice to all the other occupants in the 
survey number to entitle them, if they so wish, 
to pre-empt. If he fails to give notice, and 
there has been a failure in this case, by the pro¬ 
visions of S. 183 any other occupant has a right 
to pre-empt the interest transferred. 

[6] It is a well-known rule of construction 
that it is not permissible in interpreting one Act 
to travel beyond it and to apply definitions 
(except in the General Clauses Act) of other 
Acts. Section 205, Hyderabad Assigned District 
Land Revenue Code of 1S9G which dealt with 
the right of pre-emption runs : 

“When the interest, or any part of the interest, of 
a co-occupant in any survey-number is transferred by 
sale, foreclosure of mortgage or relinquishment in 
favour of a specified person for valuable consideration, 
every other co-cccupant in the same survey number 
shall have a right of pre-emption.” 

[7] It is contended that the replacing of the 
words “foreclosure of mortgage” by 3 . 177 , Berar 
Land Revenue Code, is a deliberate change made 
with the intention of importing the restricted 
definition of a mortgage by conditional sale as 
defined in the Transfer of Property Act into the 
Berar Land Revenue Code, since the Transfer of 
Property Act was applied to Berar in the year 
1907 before the present.Code became law' and that 
the legislature responsible for the Code had the 
Transfer of Property Act before their eyes and 
that this restricting of the power of pre-emption 
was conscious and deliberate. In support of this 
view, Hurlbatt v. Barnett & Co., ( 1893 ) l q.b.d. 

77 : (60 L. J. Q. B. l) has been cited for the rule 
of interpretation which obtains in an amending 
or a consolidating Act. What was laid down by 
Lord Esher, M. R. w'as that the true rule of in¬ 
terpretation where larger words are used in an 
amending Act than were used in the principal 
Act is that such larger words were used inten¬ 
tionally and must have a meaning given to them 
accordingly. The words in the Berar Land 
Revenue Code, however, do not give a larger 
meaning than the words of the Code of 1896 in 
this connection but in fact, on the contention 
urged before us, restrict the powers of pre-emp¬ 
tion very considerably. 

[8] Looking at the whole question of pre¬ 
emption, it will be seen that the Berar Land 


Revenue Code of 1923 itself in general enlarges 
those powers. Under tbe Code of lsao, pre-emp. 
tion was permissible when the interest of a co. 
occupant had been transferred by sale, foreclo¬ 
sure of mortgage or relinquishment in favour of 
a specified person for valuable consideration. 
The right of pre-emption lias now b,\n consi¬ 
derably enlarged. Not only is pre-emption al. 
lowed on sale or foreclosure but it is extended 
to cover cases of exchange and also when an 
occupant transfers his interest by usufructuary 
mortgage or eveu by a lease for a period exceed¬ 
ing 15 years. It is then doing violence to the 
fundamental principle of interpretation to read 
into one clause the limitation of a particular 
right when the whole purport of the chapter re¬ 
lating to pre-emption is to enlargo those rights 
in the interest of the consolidation of holdings 
and to avoid dishonest attempts to circumvent 
the older law of pre-emption. 

[9] It has already been held on more than 
one occasion that the Transfer of Property Act 
has no application to the pre-emption chapter of 
the Berar Land Revenue Code. The principal 
cases are Jamarayan v. Balwant, 193S N. L. j. 
379 : (a. i. r. (26) 1939 Nag. 35) and the applica. 
tion of the same principle in a case under the 
Central Provinces Tenancy Act in Punjaram 
Jagoba v. Bamu Chintoo, I. l. R. (I9i0) Nag. 
348: (A. I. R. (27) 1940 Nag. 49 (f. B). In Jai. 
narayan v. Balwant, 1938 N. L. J. 379: (a. i. r. 
(26) 1939 Nag. 35) (cit. sup.) it was held by Bose 
J., that the word “sale” in s. 176, Berar Land 
Revenue Code, includes an oral as well as a 
registered transaction and that the word should 
not be construed in the narrow sense in which it 
was used in the Transfer of Propery Act; that 
is to say, that a sale in order to be an effective 
plea for pre-emption by a co-oecupant need nob 
necessarily be one of the class in respect of 
which the Transfer of Property Act requires 
documents and registration. 

[10] It is suggested on behalf of the appellant 
that the decision in this case requires recon¬ 
sideration and does not state the law correctly. 

It has, however, behind it the sanction of their 
Lordships of the Privy Council in Sitaram 
Bhaurao v. Jiaul Hasan Sirajul Khan, 45 
Bom. 1056 (1063) : (a. I. r. (10) 1923 p. c. 4i) where 
a decision on a similar question in Begam v, 
Muhammad Yakub, 16 ALL. 344 : (1894 a. w. n. 

101 (F.B.)) is quoted with approval. The words 
are : 

“The Chief Ju3tice, Sir John Edge, there observes 
at p. 351, in connection with the question whether 
the Transfer of Property Act, which required registra¬ 
tion, had altered the principle of the Mahomedan law, 
which determined what was a sale for tbe purposes of 
the date in reference to which the ceremonies should 
be performed : “I cannot think that it was tbe inten- 
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tion of the Legislature, in passing Act No. IV of 1882” 
(tbe Transfer of Property Act), “to alter directly or 
indirectly the Mahomedan law of pre-emption as it 
exhttd and was ui derstood for centuries prior to the 
passing of Act No. 1\ of 1882.” 

|ln the same wav we are satisfied that it is not 
the intention of the Legislature in passing the 
Transfer of Property Act (iV U] of 1882 ) to alter 
directly or indirectly the law of pre-emption as 
it existed in Berar, nor was any such intention 
in existence in applying the Transfer of Property 
Act to Berar in 1907. On the same principle, that 
the definition of ‘'sale” in the Transfer of Pro¬ 
perty Act is not to be incorporated in s. 176, the 
definition of ‘‘mortgage by conditional sale” is 
not to be imported in tbe interpretation of 8 . 177, 
Berar Land Revenue Code. 

[llj The argument that regard should be had 
to tbe exact and literal words of S. 177 and that 
conditional sale must be a conditional sale as 
understood in tbe Transfer of Property Act is 
also answered by reference to tbe same cases. In 
Begam v. Muhammad Yakub, 16 all. 344 : 
(1894 a.W.N. 101 (F.B.)) where occurs the dictum 
of Edge C. J., tbere is a dissenting judgment by 
Banerji J. to the effect that the Transfer of 
Property Act must be applied when value of tbe 
property sold exceeds us. 100 and that tbere is 
no such sale to give a basis for pre-emption un¬ 
less tbe conditions of tbe Transfer of Property 
Act have been satisfied. This was tbe only dis¬ 
senting judgment in a Full Bench of six Judges 
and the majority view has, as has been pointed 
out, the approval of their Lordship 9 of the Privy 
Council in Sitaram Bhaurao v. <, Jiaul Hasan 
Strajul Khan, 45 Bom 1056 : (A. I. R. (10) 192S 
p. O. 4 l). The term “conditional sale” must be 
construed apart from the question of tbe limited 
definition in the Transfer of Property Act. 

[ 12 ] There is no doubt that lahan gahan 
mortgage is a form which has existed in India 
from very early times and that its essence is 
foreclosure whether a personal covenant is added 
to it or not, and indeed the various examples by 
Bose J., in the judgment under consideration 
have not been called in question. It is sufficient 
to refer to Ramji Tukaram v. Chinto Sakha - 
ram, 1 Bom. H. c. R. 199, Shankar Bhai v. 
Kassibhai VithaL Bhai, 9 Bom. H. c. R. 69 and 
Krishnaji Keshav v. Ravji Sadathiv, 9 Bom. 
.H.O. R.79; particularly the latter cases where 
lahan gahan mortgages are described as mort- 
gages containing a proviso that if not redeemed 
within a certain fixed time they will be considered 
as converted into absolute sales. Even the com¬ 
mentators on the Transfer of Property Act re¬ 
cognise this fact, though for the purposes of that 
Act, this particular transaction is regarded &9 an 
anomalous mortgage: see Mitra’s Transfer of Pro¬ 
perty Act (1943) p. 863 and Mulla’a Transfer of Pro- 
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perty Act (1936) p.784. This can only mean that 
considered in this large aspect lahan gahan mort¬ 
gages import a conditional sale. Again in Bapuji 
Apaji v. Senavaraji Marvadi and others , 2 
Bom. 231 (23S), Westropp C. J. states that lahan. 
gahan is a term usually applied to contracts, 
which undoubtedly are, in their inception at 
least, mortgages, but which contain a clause of 
conditional sale if the mortgage debt be not paid 
within a given time : see also Ha ji Mohammad 
Hajiji Wall Mohammad v. Ramappa, 25 
N. L R. 187 : (A. I. R. (16) 1929 Nag. 254 F. B.). 
There can be no doubt that apart from the cry¬ 
stallised definition of a large number of mort¬ 
gages by the Transfer of Property Act, these 
lahan gahan mortgages must be considered 
mortgages in which a conditional sale is provid¬ 
ed as a relief. 

[13J Another argument which is being used 
for limiting the interpretation of “conditional 
sale” in S. 177 is that interpretation should al¬ 
ways be inimical to superfluity and that the 
decision of Bose J. is tantamount to treating the 
words ‘'by conditional sale” as superfluous and 
ignoring them and reads as if the section runs 
“ Whenever a mortgagee obtains a final decree 
for foreclosure ....” The words “by conditional 
sale” are, however, not superfluous. If they are 
taken as moaning “conditional sale” as defined 
in the Transfer of Property Act, then the whole 
phrase is tautologous since a mortgagee by con¬ 
ditional sale as defined in S. 58 (c), T. P. Act, 
cannot obtain any other form of decree than one 
for foreclosure. The words "Whenever a mort¬ 
gagee by conditional sale obtains a final decree” 
clearly imply that the mortgagee who is suing 
may obtain a decree other than one for fore¬ 
closure ; that is to say, that the mortgagee is 
suing on an anomalous mortgage which is a 
type of mortgage identical with a lahan.gahan 
mortgage. By o. 34, R. 4 (3), Civil P. C., in the 
case of an anomalous mortgage, a mortgagee 
may obtain a decree either for foreclosure or for 
sale and S. 177 is designed to provide for such 
a case when he has persuaded the Court to pass 
a preliminary decree not for sale but for fore¬ 
closure, whioh means a transfer .of property as 
absolute as in the case of sale and more definite 
than in the case of usufructuary mortgages or 
long leases as provided for in 8.178. Tne em- 
phasis then should be placed on the nature of 
the decree which the mortgagee obtains rather 
than on the less secure ground as to the nature 
of his mortgage. The nature of his mortgage 
will be determined by the remedy provided and 
obtained and the Transfer of Property Act and 
the Code of Civil Procedure would be relevant 
and would operate only so long as the question 
of the mortgage suit is alive. The Transfer of 
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Property Act ceases to have any effect and is 
out of consideration when a final decree for fore- 
closure has been passed. This answers the ques¬ 
tion whioh is put by the learned counsel for the 
appellant when he asks how can a mortgagee 
sue under the Transfer of Property Act on an 
anomalous mortgage and obtain a decree for 
foreclosure when the pre-emptor can come in 
and say that the Transfer of Property Act does 
not apply. 

[14] From whatever angle the question is 
Regarded, we are satisfied that a mortgagee, who 
succeeds in obtaining a decree for foreclosure on 
|a lahan gahan mortgage, is subject to the con¬ 
dition of pre-emption by a co-owner. 

[15] The result is that the appeal fails and is 
dismissed with costs. Counsel’s fee rs. 100. 

D. S. Ap-peal dismissed. 

A. I. R. (36) 1949 Nagpur 37 [C. N. 18.] 

Sen J. 

Pandurang Mangal and others—Applicants 
v. Bhojalu Usanna and others — Non- Appli¬ 
cants. 

Civil Revn. No. 87 of 1945, Decided on 6tb August 
1947, from order of Third Sub-Judge Second Class, 
Nagpur, D/- 31st January 1945. 

(a) Civil P. C. (1908), S. 115—Decision as to court- 
fee— Order demanding additional court-fee is re- 
visable. 

An.order demanding additional oourt-fee b revisable: 
This is baaed on the principle that unless court fee de¬ 
manded is paid, there is a refusal on the part of the 
lower Court to exercise jurisdiction whioh is vested in 
it to decide the suit. Consequently, the question of juris¬ 
diction is involved and if the oase is decided against the 
plaintiff, it is revisable under S. 115 : A.I.R. (25) 1938 
Nag. 122 (F.B.); A.I.R. (25) 1938 Pat. 22 (F B ); A I.R. 
(29) 1942 Pat. 603 and A.I.R. (28) 1941 All. 298, Foil. 

[Para 3] 

Annotation : ('44-Com ) Civil P. C., S. 115, N. 27b, 
Pt. 1. 

(b) Court-fees Act (1870) — Interpretation of Act 
—Ambiguity or doubt to be resolved in favour of 
subject. 

The Court-fees Act is a fiscal enactment and has, 
therefore, to be construed strictly and any ambiguity or 
doubt arising out of its interpretation has to be resolved 
in favour of the subject. [Para 6] 

Annotation : (’44-Com.) Court-fees Act, S. 1, N. 14. 

(c) Court-fees Act (1870), Sch. 2, Art. 17 (iii) _ 
Suit for mere declaration — Consequential relief 
neither asked for nor necessary — Court-tee paya¬ 
ble is under Art. 17 (iii) of Sch. 2 and not under 
S. 7 liv) (c)_Court-fees Act (1870), S. 7 (iv) (c). 

A suit by the sons of a mortgagee, who were neither 
parties to the mortgage nor to the mortgage-decree, for 
a mere declaration that the auction sale held in execu¬ 
tion of the mortgage-decree was inoperative against 
them on the grounds that the mortgage was without 
consideration, was not for the benefit of the minors and 
was neither for legal necessity nor for payment of 
antecedent debt and therefore the mortgage and the de¬ 
cree passed thereon were not binding on them, without 
seeking to set aside the mortgage-decree or the sale 
held in pursuance thereof, is maintainable. Such a suit 
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is a suit for a pure declaration in which no consequen¬ 
tial relief i3 involved and ad valorem court-feo h not 
payable under S. 7 (iv) (c). Court-fee-. Act. but a fixed 
court-fee is payable under Art. 17 (iii), Sch. 2. of the 
Act. In such a case it is nit noce-sary for the pliiutiff-. 
to sue to set aside the decree : Case law discussed. 

[Paraa 7, 17] 

Annotation : (’44-Com.) Court-fees Act. S. 7 (iv) (c), 

N. 1. 

P. N. Iiudra — for Applicants. 

V. n. Deopujary 'for Nos. 1 to 4) S. N. Fadnis ( for 
No. 5) and II. M. Johorapurkar (for Nos. 6 and 
7) — for Non-Applicants. 

Order. —This is an application by tho plain¬ 
tiffs to revise the order, dated 31st January 1945, 
passed by the Court of the third Subordinate 
Judge, Second Class, Nagpur, in civil Suit no. 
101 -A of 1943. 

[2] The question involved is one of court-fee. 
The plaintiffs filed a suit for a declaration that 
their interest in the property was not liable to be 
sold in execution of the mortgage decree passed 
in Civil Suit No. 60 -a of 1941. The plaintiff* filed 
the suit on a court-fee stamp of Rs 20 . One of 
the issues framed was whether the court-fee paid 
by the plaintiffs was proper. The finding was 
that it was necessary for the plaintiffs to ask for 
the consequential relief of setting aside of the de¬ 
cree and the sale. According to the lower Court, 
ad valorem court-fee was payable under 8. 7 (iv) 
(c), Court-fees Act, 1870. The correctness of this 
view has been challenged in revision. 

[3] The learned counsel for the non-applicants 
raised a preliminary objection that no revision 
lies because the lower Court has followed the 
view of the Lahore High Court rather than that 
of the Allahabad High Court. This objection mu9t 
be overruled. An order demanding additional 
court-fee is revisable: see Balaji Dhumnaji 
Koshti v. Mst. Mukta Bai, I L. R. (1938) Nag. 
106: (a I.R. (25) 1938 Nag. 122 (F B )), Ramkhela - 
wan Sahu v. Bir Burrendra Sahi, 16 Pat. 766 : 
(A.I.R. (25) 1938 Pat. 22 (F.B.)), Ramautar Saov. 
Ram Gobmd Sao 20 pat. 780 : (a.i.r. (29) 1942 
Pat 60 ) and Mohri Kunwar v. Keshri Chand, 

I. L. R. (1941) ALL. 559 : (A. I. R. (23) 1941 ALL. 
298). This is based on the principle that unless 
court fee demanded is paid, there is a refusal on 
the part of the lofter Court to exercise jurisdic¬ 
tion which is vested in it to decide the suit. 
Consequently the question of jurisdiction is 
involved and if the case is decided against the 
plaintiff, it is revisable under S. 115, Civil P. C. 
The preliminary objection, therefore, fails. 

[ 4 ] The relevant facts of the case are briefly 
these: Mangal, Maroti and Sadasheo (defen¬ 
dants 6 to 8) executed a simple mortgage on 
4th June 1930 in favour of Bhojalu (defendant 1), 
his brother Vithoha and their father Usanna. 
Both Usanna and Vithoba are dead. Rukmi is 
the widow of Vithoba and is defendant 2 . Defen- 
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dants 3 and 4 are the sons of defendant 1. The 
mortgagees filed Civil Suit No. CO-A of 1941 in 
the Court of the 3rd Subordinate Judge, 2nd 
class, Nagpur, against the mortgagors. The pre¬ 
sent applicants are the sons of Mangal, defen¬ 
dant 0, and were not parties in the mortgage 
suit. In execution of the final decree for sale, 
dated 29th December 1942, the mortgage property 
•was sold on 8th September 1943 and it was pur¬ 
chased by defendant 5 for Re. 775. The sale has 
not yet been confirmed. 

r 5] On -lth October 1943, the present applicants 
filed a suit for a declaration that the auction 
sale da.ted 8th September 1943 was inoperative 
against the plaintiffs. In para. 4 of the plaint 
the plaintiffs stated that the mortgage was with¬ 
out consideration, was not for the benefit of the 
minors and was neither for legal necessity nor 
for payment of antecedent debt, and that as the 
mortgage was not binding on them, the decree 
passed thereon and the sale in pursuance of the 
decree were not binding. That such a suit for a 
declaration is maintainable is established in a 
series of cases, the latest of which is Ganpaii v. 
Rameshwar, I. L. n. (194G) Nag. 741 : (a. I. R. 
(34) 1947 Nag. G9). The other cases on the point 
are Bharamappa Murdeppa v. Hanmatappa 
Tippanm. I. L. r. ( 1913 ) Rom. 568 : (a. 1 . r. 
(30) 1943 Rom. 451 ) and Jaydish Prasad v. 

. Boshiar Sirnjh, 51 ALL. 136 : (A. I. R. ( 15 ) 192S 
all. 590 (f.b.)). To the same effect is the deci¬ 
sion in Shankar Rao v. Kamptaprasad, I L.R. 
(104G) Nag. 844 : (A. I. R. ( 34 ) 1947 Nag. 129). 

t6] In Ratansinyh v. Rayhurajsingh, i.L.R, 
<1945) Nag. 975 (987, 992) : (A.I.R. (33) 1946 Nag. 
30) several tests have been formulated for 
deciding whether a case falls under Art. 17 (iii), 
sch. 2 , or under S. 7 (iv) (c). Court-fees Act. The 
matter has teen elaborately discussed and I need 
not repeat what I then stated in that decision. 

I he Court-fees Act is a fiscal enactment and 
has, therefore, to be construed strictly and any 
ambiguity or doubt arising out of its interpreta- 

r. itl 10 rcsolved in fftvour of subject. 

L7J I he plaintiffs were not parties either to 

the mortgage or to the decree. The plaintiffs’ 
case was that the mortgage 'was not for legal 
necessity or for payment of the antecedent debt, 
ihe mortgage as such was not binding on the 

A s , on JS under a Pious obligation to pay 
off the debt of his father. If a decree is passed 
on a debt incurred by the father, not only the 
interest of the father in the joint family pro- 
perty but the entire joint family property in¬ 
cluding the share of the sons is liable to sale. 
An alienation, however, stands on a different 
footing. An alienation in order that it may be 
binding on the interest of the sons must be for 
legal necessity or for the payment of antecedent 


debt of their father. If it is neither for legal 
necessity nor for the payment of antecedent 
debt, qua mortgage, it is not binding on the 
sons and the sons are entitled to a declaration 
that as the mortgage is not binding, the decree 
and the sale does not affect their interest. In 
the present case, the sons do not seek to set 
aside the mortgage decree or the sale held in 1 
pursuance thereof. They merely seek a declara¬ 
tion that the sale does not affect their interest. 
This is a suit for a pure declaration in which 
no consequential relief is involved and ad 
valorem court fee was not payable under S. 7 
(iv) (c), Court-fees Act, but a fixed court-fee 
was payable under Art. 17 (iii), Sch. 2 of the Act. 
The court-fee paid in this case was proper. 

[8] Reference may now be made to a few 
cases cited by the counsel of the parties. 

[9] In Zinnatunessa Khatun v. Girindra 
Nath Makerjee, 30 Cal. 788, it was held that a 
suit in which the only prayer is to have it 
declared that a certain decree is ineffectual and 
inoperative against the plaintiff, is a suit for a 
declaratory decree without consequential relief 
and falls within Sch. 2 , Art. 17, cl. (3) and not 
under S. 7 (iv), cl. (c), Courfc-fees Act. 

[ 10 ] In Deohali Koer v. Kedar Nath, 39 cal. 
704 : (16 I. C. 427) it was held that the suit was 
not for a mere declaration but involved the 
asking for consequential relief and can be dis¬ 
tinguished. In that case injunction was claimed 
and it was held that injunction was a conse¬ 
quential relief. 

[11] In Shri Krishna Chandra v. Mahabir 
Prasad, 55 ALL. 791 : (a. i. r. (20 ) 1933 ALL. 
438 (F.B.)) it w’as held that where nothing more 
thau a mere declaration is sought for, the suit is 
one for obtaining a declaratory decree and no 
ad valorem court-fee for such a relief can be 
charged. 

[ 12 ] In Bishan Sarup v. Musa Mai, 58 ALL. 
146 : (A. I. R. (22) 1935 ALL. 817 (p. B.)) it was 
held that one has to look to the substance of the 
allegations of the plaint. If the suit is one for 
cancellation of a document or a decree, ad 
valorem court-fee is payable. If, however, it is 
one for a declaration, ad valorem court-fee is 
not payable. 

[13] In Ganga Saran v. Ganehsi Lai, I.L.R. 
(1939) ALL. 451 : (A.I.R. (26) 1939 ALL. 225 (P.B )) 
it was pointed out that a son is liable for the 
surety debt of his father but a hypothecation 
bond by which his father purported to hypothe¬ 
cate or charge the family property was not 
binding on the son. The principle underlying 
this decision is applicable to the present case 
because the case of the mortgagee was that the 
mortgage was executed by Mangal who was a 
surety for the defendants 7 and 8. 
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[14] The learned counsel for the respondents 
relied on Arunachalam Clietty y. Rangasamy 
PiUai, 38 Mad. 922 (926) : (A.I.R. ( 2 ) 1915 Mad. 
948 (F.B.)). That was a case where the plaintiff 
was a party to the previous decree which was 
binding on him unless set aside. It was accord¬ 
ingly held that a suit by him for a declaration 
that the decree was not binding involved a 
consequential relief of setting aside the previous 
decree and that ad valorem court-fee was pay¬ 
able. That was not the case here. The present 
plaintiffs were not parties to the previous suit 
and the decree is not binding on them if they 
succeed in proving that the debt was not incurred 
for legal necessity or for benefit of the estate or for 


[17] The weight of authority is in favour of 
the view that where the plaintiff seeks a declare.j 
tion but does not sue for consequential relief, or 
it is not necessary for him to ask for conse-j 
quential relief, the court-fee payable is under! 
Art. 17 (iii), sch. 2 , Court-fees Act, ISTO, and not I 
under 8. 7 (iv) (c) thereof. The court-foe paid in 
this case was proper. 

[18] The order of the lower Court is set aside. 
The application succeeds with costs. Counsel's 
fee Rs. 10. 

s * c * Application allowed. 

A. I. R. (36) 1949 Nagpur 39 [C. X. 19.] 


payment of antecedent debt. It is, therefore, not 
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necessary for them to sue to set aside the decree. 

[15] Surendra Narain v. Shambihari Singh, 
1 Pat. 197 : (A. I. r. ( 9 ) 1922 Pat. 404) merely 
endorsed the opinion of the Taxing Officer and 
there is no independent discussion by the learned 
Judges of the Tatna High Court. The case is not 
helpful. Sohindarsingh v. Sankar Das, A.I.R. 
(23) 1936 Lab. 166, merely followed the decision 
in Arunacalam Chetty v. Rangasamy Pillai, 
38 Mad. 922 (926) : (A. I. R. ( 2 ) 1915 Mad. 948 
(F.B.)) (cit. sup). In Mt. Zeb-ul-Nisa v. Din 
Mohammad , i.l.r. ( 1941 ) 22 Lah. 451 : (A.I.R, 
(28) 1941 Lah. 97 (F.B.)), on an interpretation of 
the plaint it was held that the plaintiff sought a 
substantial relief in the setting aside or cancella¬ 
tion of the alienations and it could not be treated 
as purely declaratory. In Prithvi Raj v. D.C. 
Palli, A. I. R. (32) 1945 Lah. 13 : (218 I. C. 57) 
it was held that in a suit by a son for a declara¬ 
tion that the decree was not binding on him, it 
was essential for the plaintiff to ask for the 
nonsequential relief of setting aside of the decree. 
I respectfully dissent from the view taken in 
this case. 

[16] Reference was made to the decision of 
Bo3e J. in Vinayakrao v. Mankunwarbai, I.L.R. 
(1943) Nag. 440 : (A.I.R. (30) 1943 Nag. 70). That 
was a case of a simple money decree and not of 
a mortgage decree. As I have pointed out, there 
is a difference between a simple money decree 
and a mortgage decree. In execution of a simple 
money decree, the entire joint family property 
inclusive of the interest of the sons is liable to 
be sold in execution of that decree. The sale can 
only be avoided by the sons if they are in a 
position to prove that the debt incurred by their 
father was tainted with illegality or immorality. 
In the case of a mortgage decree, it is not neces- 
sary for a son to allege or prove that the debt 
was incurred for an illegal or an immoral pur¬ 
pose; he can succeed if it is proved that the 
mortgage was not for legal necessity or for the 
payment of antecedent debt. 


Sni. Sarjulai 7 0/0 Ghasiram — Appellant 
v. Co-operative Society, Nan pa and another — 
Respondents. 

Misc. Second Appeal No. 213 of 194"), Decided on 
25th August 1947, from order of District Judge, 
Hoshangabad, 1)/- 30th June 194-3. 

(a) Provincial Insolvency Act (1920), S. 75 (1)_ 
Second appeal — Maintainability— Decision must be 
one under S. 4 of the Act. 

1 ader S. 75, a second appeal is maintainable only 
if the decision of the insolvency Court is one under 
S. 4 of the Act. If the order is not one under S. 4 but 
ie either under S. 51 of the Act or under S. 151, Civil 
P. 0., thep a second appeal is incompetent. AIR (’22) 
1935 Nag. 246, P,el. on. [Para 5] 

(b) Provincial Insolvency Act (1920), S. 4 — 
Adjudication annulled — Insolvency Court cannot 
subsequently entertain application under S. 4 and 
decide question of title for realization of assets of 
insolvent. 

After annulment of adjudication, the special power 
under S. 4, Provincial Insolvency Act, ceases to exist. 
The insolvency Court has no jurisdiction to entertain 
an application under S. 4 of the Act and to decide the 
question of title as a step towards the realization of the 
assets of the insolvent after the insolvency ceased to 
exist. A I R (’22) 1935 Nag 246; AIR (’25) 1938 Nag. 
312; AIR (20) 1933 Rang 223 (FB) and AIR (’23) 1936 
Rang. 284 (F.B.), Rel. on; A.I.R. (’23) 1936 Pat. 112, 
Disting. (Para 7, 8] 

(c) Provincial Insolvency Act (1920), S. 37— 
Order of annulment—No order appointing person 
and vesting property in him — Property vests in 
debtor — Insolvency Court has subsequently no 
jurisdiction over him or over his property except 
for limited purpose under S. 37 — Subsequent 
order vesting property in appointee—Order would 
not relate back to date of annulment. 

Where, while passing an order of annulment of 
adjudication, no person has been appointed and property 
of the insolvent has not been vested in him, the result, 
according to S. 37, is that the property of the insolvent, 
if any, would vest in the debtor who is no longer an 
insolvent and the insolvency Court has no jurisdiction 
over him or over his property except for a limited pur¬ 
pose under S. 37. 

There is no provision in S. 37, that the vesting of 
the debtor’s property when ordered later should relate 
back to the date of annulment. Hence when no vesting 
order was made when the adjudication was annulled 
and no conditions declared by the Court, the property 
of the debtor must be deemed to have reverted to him 
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This means that the property does not vest in the 
appointee retrospectively and it vested either in the 
creditor who realized the amount or in the insolvent 
and in either case it is doubtiul whether the vesting 
order subsequently passed can affect them or the pro¬ 
perty which vested in them. The power to pass a vest¬ 
ing order subsequently depends upon the jurisdiction 
which the insolvency Court retains in it after the order 
of annulment. Case law referred. [Para 10] 

(d) Civil P. C.(1908), S 151—Insolvency Court — 
Order of annulment passed — S. 151 cannot be 
invoked for taking action under S. 4, Provincial 
Insolvency Act (Obiter). 

Obiter —Section 151. Civil P. C\, cannot be invoked 
to give jurisdiction to the insolvency Court to take 
action under S. 4, Provincial Insolvency Act, when that 
jurisdiction is already lost ns a result of the order of 
annulment. [para 9 ] 

Annotation.—(’44-Com) C. P. C., S. 151, N. 8 . 

(e) Civil P. C. (1908), S. 151 —Laches-Applicant 

guilty of laches is not entitled to invoke S. 151 to 
his aid (Obiter). [Para 9 ] 

Annotation.—(’44-Com.) C. 1*. C., S. 151, N. 4 . 

(f) Provincial Insolvency Act (1920), S. 51 — 
Applicability —Applies only in case of undisputed 
title of insolvent to property sold (Obiter). 

(Obiter) Section 51 applies only in the case of an un¬ 
disputed tit'e of the insolvent to the property put to 
sale i. e., where S. 4 of the Provincial Insolvency Act is 
not required to be pressed into service. [Para 9] 

R. L. S harm a — for Appellant. 

P. K. Tare — for Respondents. 

Judgment. — On an application dated 13th 
January 19S2 of Imratisingh he was adjudged 
insolvent on 25th June 1932. On 22nd August 1942 
the debtor’s application for discharge was dis¬ 
missed and an order annulling the adjudication 
■was passed. No person appears to have been 
appointed a3 required by s. 37, Provicial Insol. 

vency Act, in whom the property of the debtor 
shall vest. 

[ 2 ] One of the scheduled creditors, Mt. Sarja- 
bai applied on 12 th September 1942 bringing to 
the notice of the insolvency Court that the Co¬ 
operative Central Bank, Hoshangabad, during 
the pendency of the insolvency proceedings 
against Imratsingh, had the debtor’s property 
sold through civil Court in execution of the 
award passed in its favour and had the entire 
sale proceeds appropriated towards the satisfac¬ 
tion of its own debt ignoring completely the 
insolvency Court and the rights of the other 
scheduled creditors from rateable distribution in 
the sale proceeds through the insolvency Court 
m whom the insolvent’s property and the sale 

was prayed in this applica- 
ti°n that the insolvency Court should take neces¬ 
sary action to realize the amount from the Co¬ 
operative Central Bank, Hoshangabad, and to 

distribute the same amongst the scheduled credi. 
tors. 

[3] The application was opposed by the Bank 
on the ground that no such application was 
maintainable once the adjudication was annulled. 


It was also denied that the property sold by th6 
Bank in execution belonged to the debtor, 
Imratsingh and it vested in the insolvency Court. 
It- was contended that the application was also 
barred under Article 1S1, Limitation Act. 
The applicant relied on s. 51 , Provincial Insol¬ 
vency Act and S. 151, Civil P. C., as well and 
urged that the insolvency Court should under 
inherent powers take all such legal proceedings 
as it could have taken before the order of 
annulment of adjudication to realize from the 
Bank the advantage it had taken fraudulently. 

[ 4 ] Both the Courts below dismissed the 
application dated 12th September 1942 mainly 
on the ground that on the annulment of insol¬ 
vency of Imratsingh, the insolvency Court was 
functus officio and had no jurisdiction to 
take action for the realization of the amount 
from the Bank. Mt. Sarjabai has therefore filed 
this second appeal. 

[ 5 ] The first question that strikes one is the 
maintainability of this second appeal. Under 
S. 75, Provincial Insolvency Act, second appeal 
is maintainable only if the decision of the insol¬ 
vency Court is one under S. 4, Provincial Insol. 
vency Act. If the order is not one under S. 4 but is 
either under s. 51, Provincial Insolvency Act, or 
under s. 151, Civil P. C , then the second appeal 
is incompetent and is liable to be dismissed on 
that ground. 

[6j In J . N. Mundara v. Xemsi Pajpal and 
Co. , Bombay, 31 N. L. R. (Sup.) 36 ( 41 ) : (A.I.R. 
( 22 ) 1935 Nag. 246), Pollock A. J. C., in a similar 
case observed that a second appeal lies under 
S. 75 ( 1 ), Provincial Insolvency Act, but he 
held that the insolvency Court had no power to 
decide the question of this nature after the ad¬ 
judication had been annulled. After that stage 
is reached, the powers of the Insolvency Court 
are limited by s. 37, Provincial Insolvency Act. 
Similarly in Suleman v. Laxman , I.L R. (1940) 
Nag. 204 : A. I. R. (25) 1938 Nag. 312, a Division 
Bench of this High Court observed at p. 206 : 

‘ If there was once an insolvency and the order of 
adjudication is later annulled, then the effect i3 that 
the insolvency ceases to exist and is deemed never to 
have existed for most purposes. Therefore, except in 
so far aB the Act otherwise directs, all the speoial 
powers with which an insolvency Court is invested 
must also disappear.” 

It follows that the insolvency Court becomes 
functus officio and it cannot, nearly 10 years 
after the adjudication of Imratsingh was annul, 
led, entertain an application under S. 4 , Pro¬ 
vincial Insolvency Act, and decide the question 
of title under that section. This Court followed 
the view taken in J aing Bir Singh v. The 
Official Bcceiver, li RaDg. 287 : (a. I. R. (20) 
1933 Bang 223 (p. B.)) and has disagreed with the 
decisions of the Madras High Court on the point. 
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[7] It is true that on the point involved in 
this appeal the decisions of the different High 
Courts are by no means unanimous. In fact the 
Madras High Court and the Patna High Court 
have taken a somewhat different view but this 
view has not found favour with this High Court. 
It is clear from a later Full Bench case of the 
Bangoon High Court reported in Annamalay 
Chettiar v. R. K Banner jee (Receiver) , 14 
Rang. 254 : (A. I. R. (23) 1936 Raug. 284 (F. B )) 
that the appointee under S. 37, Provincial Insol¬ 
vency Act, had no power to realize and distribute 
the assets so realized amongst creditors. It is 
thus plain that after annulment the special 
power under s. 4, Provincial Insolvency Act, 
ceases to exist. 

[8] It was brought to my notice that the deci¬ 
sion in Tejmal v. (Firm) Jokiram Surajmal 
A. I. r. (23) 1986 pat. 112 : (160 I. c. 146) is on 
all fours with the present case, and the Division 
Bench of the Patna High Court has in similar 
circumstances held that the insolvency Court 
has jurisdiction to realize the amount retained 
by one of the creditors and to distribute the 
same amongst the creditors. It appears on a 
close study of the case that there was no dispute 
in that case regarding the title of the insolvent 
to the property sold. It was therefore obvious 
that the sale proceeds undisputably vested in 
the insolvency Court under S. 51, Provincial 
Insolvency Act and the position of the creditor 
who had the sale proceeds was that of a trustee 
so far as that amount was concerned. There was 
question falling under 8.4, Provincial Insolvency 
Act, to be decided. Such is not the present case 
where the Bank does not admit the title of 
Imratsingh to the fields and this question of title 
has to be decided before the amount can be 
realized. The decision in Tejmal v. (Firm) 
Jokiram Surajmal , A. I. R. (23) 1936 Pat. 112 : 
(160 I. C. 146) is distinguishable on this ground. 

I no doubt thought at one time that in view of 
the conflict of views in this High Court and 
of the Madras and Patna High Courts the 
matter should be referred to a Full Bench. But 
I do not think that I would be justified in doing 
so as in my opinion the view taken in the afore¬ 
said two local cases is perfectly sound and has 
the support of the Full Bench decision of the 
Bangoon High Court. The learned counsel for 
the appellant tried to distinguish the present 
case- from the one in Suleman v. Taxman 
I. L. R. (1940) Nag. 204 : (A. I. R. (25) 1938 Nag. 
312), but in my view there is no distinction in 
principle. The question in either case is one of 
jurisdiction to decide the question of insolvent’s 
title to the property and this the Insolvency 
Court has not as a result of annulment of insol¬ 
vency. I agree with the Courts below that the 


insolvency Court has no jurisdiction to entertain 
an application under s. 4, Provincial Insolvency 
Act and to decide the question of title as a step 
towards the realization of the assets of the insol¬ 
vent after the insolvency ceased to exist. 

[9] In view of what is said above, it is nor 
necessary to consider the applicability of s. 5 i, 
Provincial Insolvency Act or S. 151 , Civil P. 
Section 51 applies only in the case of an undis¬ 
puted title of the insolvent to the property put 
to sale i. e., where S. 4, Provincial Insolvency- 
Act is not required to be pressed into service, as ; 
in the aforesaid Patna case. The reference to 
S. 151, Civil P. C., was for several reasons inap¬ 
propriate. Section 161 cannot be invoked to give 
jurisdiction to the insolvency Court to take 
action under S. j, Provincial Insolvency Act' 
when that jurisdiction is already lost as a result 
of the order of annulment. The appellant is* 
moreover guilty of laches and is not entitled tol 
invoke s 151, Civil P. C. to his aid. 

[ 10 ] In the case under appeal no person ha^ 
been appointed and property has not been vested 
in him. The result, according to S. 37, Provincial! 
Insolvency Act, therefore is that the property of' 
the insolvent, if any, would vest in Imratsingh! 
who is no longer an insolvent and the insolvencyi 
Court has no jurisdiction over him or over bi 9 ; 
property except for a limited purpose under; 
S. 37. In Veerayya v. Srcenivasa Rao, 58 Mad.l 
908 : (A. I. R. (22) 1935 Mad. 826 (F. B.)), the 
functions and powers of the appointee under 
S. 37 are defined and this case was followed iu 
Atmalcuru Rama Rao v. Digambar, 25 Pat 
286 : (A. I. r. (84) 1947 Pat. 239). In both these 
cases the insolvency Court had appointed & 
person as an appointee in whom the property of 
the insolvent vested under s. 37 and it was held 
that such an appointee had power to take such 
action as was necessary for the realization and 
distribution of the insolvent's property. That 
question does not arise here as there is no ap. 
pointee. It was however contended on the 
authority of Abdul Latij v. J. R. Percival, 
A. I. R. (23) 1936 Cal. 573 : (l. L. R. (1937) 1 Cal. 
264), that the insolvency Court has powers to 
appoint a person and to ve9t the insolvent's 
property in him even after the annulment of 
adjudication. It was however held in Chidella 
Veerayya v Kallam Kotireddi, A. I. R. (28) 
1941 Mad. 588 : (199 I. 0. 480), that there was no 
provision in S. 37, Provincial Insolvency Act, 
that the vesting of the debtor’s property when 
ordered later should relate back to the date of 
annulment. Hence when no vesting order was 
made when the adjudication is annulled and no 
conditions declared by the Court, the property 
of the debtor must be deemed to have reverted 
to him. This meanB that the property does not' 
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jvest in the appointee retrospectively and it 
vested either in the creditor who realized the 
amount or in the insolvent and in either case it 
; :s doubtful whether the vesting order subsequent¬ 
ly passed can afiec-t them or the property which 
;vested in them. The power to pass a vesting 
crier subsequently depends upon the jurisdiction 
jW'hich the insolvency Court retains in it after 
the order of annulment. In any case, the subse¬ 
quent appointment of a person as an appointee 
woul ; m this case be of no use in recovering 
me property vested either in the insolvent or in 
anv other person in his own right. 

illl In view of my decision that after the 
annulment of insolvency the insolvency Court 
^ incompetent to entertain and decide an ap¬ 
plication involving questions under S. 4 , Pro¬ 
vincial Insolvency Act, the question of limitation 
raised by the respondents need not be considered. 

[12] In conclusion, I dismiss the appeal with 
costs. 

Appeal dismissed. 


A, I. R. (36) 1949 Nagpur 42 [C. N. 20.] 

IIlD AYATULLAH J. 

Govindram Hardatrai — Decree-holder _ 

Appellant v. Jago Laxman and others _ 

J udgment-dehtors — Respondents. 

Mis. Second Appeal No. 54 ot 1946, Decided on 31:-t 
.lul? 1947, from older of Diet. Judge, Wardha, D/- 21-fc 
January 1946. 


anc * Berar Debt Conciliation Act (II [2] c 
1933), Ss. 21 and 15 (1) — Execution can be post 
poned only on production of certificate under S. 1 
■*1 — Board ordering certificate to be issued unde 
S. 15 (1) but no certificate issued — Production c 
copy of order-sheet of Board is not sufficient - 
Execution cannot be stayed. 

Tile C. P. and Berar Debt Conciliation Act must b 
strictly construed. Under the scheme of the Act, th 
executing Court can only stay its hands if the certif 
cate under S. 15 (1) is filed by the judgment debtor a 
required by proviso to S. 21. No other form of proof i 
possible than tbo production of the certificate. 

hn “ ec f: on the refusal of a fair offer by the decree 
bolder the Board has ordered that a certificate unde 
b .e issued against the decree-holder but n 
c. ificate is actually issued, a certified copy of th 
order-sheet o the Board caonot be accepted l a 
equivalent of the certificate under S. 15 (1) and th 
executing Court cannot postpone the execution of tb 

M« C J C «?V , S iu ?SS n ? f ^ ucb n c °py of the order-shee 

s p c.^m, yr ,9 « *«• 

R. A. Mande — for Appellant. 

JJ. B. Najbile — for Respondents 1 and 2. 

Judgment-This is a miscellaneous secon 

appeal against the order dated 2lst January 194 
passed by Mr. H. 0. Sen, District Judge, Wardhf 
in civil Appeal No. 16-B of 1915. 

[ 2 ] The appellant is the decree holder who ai 
plied for execution of his decree obtained againj 
the present respondents. The judgment-debtoi 


pleaded the bar of 8. 15 (l), Debt Conciliation 
Act. On this contention of the judgment-debtors 
both the Courts below have postponed the execu¬ 
tion of the decree. 

[3] The decree-holder, however, contends in 
this appeal that the two Courts acted without 
jurisdiction because no certificate issued by the 
Board was produced before the executing Court. 
It is admitted by the judgment-debtors (respon¬ 
dents) that the certificate was not filed as re¬ 
quired by the Act. They, however, contended 
that on 3rd December 1936 the Board had ordered 
that a certificate be issued against the present 
decree-holder inasmuch as he had refused a fair 
offer, A copy of the order-sheet of the Board 
was exhibited in the case and the two Courts 
below accepted the order-sheet in lieu of the 
certificate. 

[ 4 ] In my opinion, the two Courts below erred 
in accepting the certified copy of the order-sheet 
a3 an equivalent of the certificate. Under R. 12 
of the rules framed under the Act all certificates 
granted by the Board had to be signed by the 
Chairman and dated and sealed with the seal of 
the Board. A form was prescribed by R. 44 which 
said : "A certificate under sub-s. ( 1 ) of S. 15 shall 
be in Form No. 7 appended to these rules.” 
Under s. 15 ( 1 ) the Board granted the certificate 
in respect of a creditor who had refused a fair 
offer and under the proviso to s. 21 such a cre¬ 
ditor was postponed to all the other creditors 
who had entered into an agreement before the 
Board. Under the scheme of the Act, the execut¬ 
ing Court could only stay its hands if the certifi¬ 
cate was filed by the judgment-debtors as re¬ 
quired by this proviso. In my opinion, no other 
form of proof was possible except the production 
of the certificate. This has been held by Niyogi J.i 
in Miscellaneous Second Appeal no. 178 of 1943 
decided on 12th January 1945. I respectfully 
concur with him that the law does require that 
the Courts should stay their hands only upon the 
production of the certificate. 

Co] It is to be remembered that the Debt Con¬ 
ciliation Act w T as an extraordinary measure which 
cut across the ordinary law of the land. It has 
been said by this Court over and over again 
that the Act has to be construed very strictly. 
When the Act said that the civil Courts should 
stay their hands on the production of a certifi¬ 
cate under s. 15 ( 1 ), in my opinion no other 
form of compliance can be substituted by the 
judgment-debtor. Even the general law* attaches 
great importance to form; it may be that the 
defect of formalism found in the law sometimes 
does not allow justice to be done, but that can¬ 
not be helped. A judgment of a Court is not 
executable but only the decree though the judg¬ 
ment embodies all the reasons on which the de- 
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cree ig passed. Similarly, a warrant must be 
produced before a prisoner can be apprehended. 
Merely producing an order-sheet of the Court 
ordering the issue of the warrant would not be 
allowed. In my opinion, s. 15 (l), Debt Concilia- 
tion Aot, required the issue of a certificate and 
S. 21 its production. 

[6] It was argued that the Board probably 
omitted to issue the certificate after recording 
the order-sheet, and in view of this omission on 
the part of the Board the ©rder-sheet should be 
accepted as a sufficient substitute. This is a 
fallacious argument. As has been pointed out by 
their Lordships of the Privy Council in Nazir 
Ahmad v. King-Emperor , 17 Lah. 629 (64l) : 
(A.I.R. (23) 1936 P. C. 253) : 

“The rule which applies is n different and not less 
well recognised rule, namely, that where a power is given 
to do a certain thing in a certain way the thing must 
be done in tha^ way or not at all. Other methods of 
performance are necessarily forbidden. This doctrine 
has often been applied to Courts — Taylor v. Taylor, 
(1876) 1 Ch. D 426 (431).” ' 

If the Board failed to do its duty, it was incum¬ 
bent on the judgment-debtors to move the Board 
and get a certificate They cannot now come 
forward and say that the law as laid down in 
the Act and the rules be ignored so that they 
can rely upon the order-sheet instead of the 
certificate as required by law. In my opinion, 
therefore, the order of the Court below is in¬ 
correct and requires to be set aside. In view of 
this decision it is not necessary for me to go into 
the question whether the failure to issue a notice 
under s. 7, Debt Conciliation Act, before ad¬ 
mitting the application made under S. 4 was 
fatal to the whole case before the Board or not. 

l7l The appeal therefore succeeds and is al¬ 
lowed with costs. 

S -C. Appeal allowed. 


A. I. R. (36) 1949 Nagpur 43 [ C . N. 21.) 

Bose J. 

Shamrao Fakirrao Ilatkar — Defendant — 
Appellant v. Mt. Munnabai wjo Fakirrao — 
Plaintiff — Respondent. 

Second Appeal No. 120 of 1942, Decided on 9th 
August 1945, from appellate decree of 3rd Addl. Dist. 
Judge, Amraoti, D/- 23rd December 1941. 

(a) Hindu law _ Partition — Illegitimate son — 
Right to share accrues only in case of Sudras. 

The illegitimate son’s right to a share on partition 
obtains only among Sudras and not among the regene¬ 
rate olasses. [Para 6] 

(b) Civil P. C. (1908), S. 100 — Finding of fact by 
lower Courts, to be binding must be based upon 
evidence — High Court will not, however, weigh 
evidence. 

High Court will not weigh the evidence in second 
appeal. All that it will see is whether there is evidence 
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on which finding nrrived at by lower Courts can bo 
based. [Para 12] 

Annotation. — (’14-Com.) Civil V. C., Ss. 100, 101, 
N. 52. 

(c) Hindu law — Castes — Sudras — Hatkars 
and Gadarias of Central Provinces are Sudras. 

[Para 15] 

(d) Hindu law — Partition — Illegitimate son 
of deceased Sudra — He can claim partition as 
against legitimate son even in respect oi property 
which was ancestral in father’s hands. 

Upon the death of a Hindu Sudra, leaving legitimate 
and illegitimate sons, n fresh co-pnrcenary is created by 
operation of law between the legitimate and the illegiti¬ 
mate sons and every member of this coparcenary obtains 
right in all the family property which conies to the sons 
as unobstructed heritage, including that which was 
ancestral in the father’s hands. 

Consequently, a dasiputra of a deceased Sudra Hindu 
oan claim partition as against the legitimate son in res¬ 
pect of property which was ancestral in the father’s 
hands: Texts and case law considered. [Para 44] 

V. I’. Kellcar — for Appellant. 

It. S. Dube — for Respondent. 

Judgment. — This appeal raises the ques¬ 
tion whether an illegitimate son of a deceased 
Hindu Sudra can demand partition of ancestral 
joint family property as against his legitimate 
brother. 

[2] The original plaintiff is dead. He died 
duriDg the pendency of the appeal and is now 
represented by bis mother. All the same it will 
be convenient to refer to him as the plaintiff be¬ 
cause the mother merely steps into his shoes for 
the purposes of the appeal. 

[3] The plaintiff was a minor and the trial 
Court found that a partition would be for his 
benefit. I imagine tbat is fairly obvious in the 
circumstances. Anyway, the finding was not 
challenged in the appeal to the lower appellate 
Court, and, being a finding of fact, it is 
now final. 

U1 The plaintiff’s father was one Fakirrao. 
He died leaving the plaintiff, an illegitimate 
son by Mt. Munnabai, the present respondent. 
Both the lower Courts find tbat his mother 
was a permanent mistress. Fakirrao also left 
a legitimate son, Shamrao, against whom the 
suit is filed. 

[5] The plaintiff succeeded in both the lower 
Courts. The defendant, who is Fakirrao’s legiti¬ 
mate son, appeals. 

[6] It is well settled that the illegitimate son’s 
right to a share obtains only among Sudras and 
not among the regenerate classes. Accordingly 
the first point for decision is whether the plain¬ 
tiff’s father and his mother were Sudras. I 
include both the father and the mother beoause 
it was argued that it is not every illegitimate son 
who is entitled to a share but only one who 
falls within the category of sons known as dasi- 
putras. The contention is that even if it be 
accepted that the father was a Sudra, the mother, 
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at any rate, belonged to one of the regenerate 
classes, and, as concubinage between a Sudra 
and a woman of a higher class is forbidden, the 
issue of such a connection gets no right to a share. 
He is not a dasiputra. 

(7] I do not intend to enter into the law point 
which this involves because there is a concur¬ 
rent finding of fact in the Courts below to the 
effect that both the father and the mother were 
Sudras. 

[8] It is true the first Court’s finding is based 
on the burden of proof. Following il 1st. J iji 
Bai v. Zabu, 30 N. L. R. 19 : (A. I R. (20) 1933 
Nag. 274), the learned Judge places the burden 
on the defendant and holds that be has not 
discharged it. But the lower appellate Court, 
though upholding the first Court’s finding re¬ 
garding the burden, nevertheless reaches a posi¬ 
tive finding on the evidence which makes the 
question of burden of no consequence. The learn¬ 
ed Judge’s ultimate conclusion is not a negative 
one to the effect that the burden has not been 
discharged but a positive conclusion based on the 
evidence and other historical material to the 
effect that, "Hatkars and Gadarias are Sudras.” 
Hatkar is the caste to which the plaintiff’s 
father belongs, and Gadaria is the caste of the 
mother. 

' [9] There is ample material on which this 

finding can be based. Thus, as regards Hat¬ 
kars, the following witnesses establish that 
there is no munj among them : p. \vs. 2, 8 and 
D. W8. 1 and 2. The following state that their 
widows can re-marry: P. Ws. 2, 8, 9 and D. Ws. 2, 
3 and 7. The following show that there is no 
janwa in the caste: p. ws. 2. 8 and 9 and D. W. 
2. No hom is performed among them: P. W. 8. 
Divorce is permissible, though it is not usual or 
ordinary: D. W. 2. 

[10] As regards Gadarias, the evidence is 
similar. Thus r. ws. 10 and 11 and D. W. 1 tell 
us there is no munj among them, and D. w. 2 
that there is no srawani , He-marriage of widows 
is permissible: p. ws. l, 10 and 11 . There is no 
janwa : p. ws. 10 and 11 No hom : P. Ws. 10 
and 11 . They have no golra : P. w. 10 . 

[11] According to P. W. 9, dasiputras get a 
share among the Hatkars, and D. W. 2 had to 
admit at least one such instance to his know¬ 
ledge, though he adds that there is a dispute there. 

[12] Of- course there is evidence the other 
( way though it is not much. But I am not here 
jto weigh the evidence in second appeal. All I 
have to see is whether there is evidence on 
which the findings can be based. The lower 
appellate Court finds that all the facts I have 
Bet out above are proved, so, there being evi¬ 
dence to support them, those findings must be 
accepted. 
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[13] In addition to those findings the lower 
appellate Court relies on the Amraoti District 
Gazetteer and takes into consideration the oppo¬ 
site opinion of Russell. The learned Judge alsa 
points out that Russell’s opinion, namely, that 
Hatkars and Gadarias are Vaisyas, is opposed 
to the defendant’s case, for the defendant 
claims they are Kshatriyas, and all his evidence 
is directed to prove that assertion. 

[14] Bhattacharya in his Hindu Castes and 
Sect3 classes Gadaria as shepherd caste at 
p. 305 and states that: 

‘‘the shepherd caste3 are regarded as somewhat 
unclean everywhere.“ 

He also adds that the shepherds have a lower 
caste status than the cow-herds, and regarding 
cow-herds, says that those of Bengal and Behar 
appear to be looked upon as good Sudra3 
(p. 302.) 

[15] From all this material, and accepting 
the findings set out above as binding, it is 
legitimate to infer that both Hatkars and Gada¬ 
rias are Sudras. I accordingly uphold the find¬ 
ing of the two lower Courts. 

[16] There is a concurrent finding of fact 
that the plaintiff’s mother was a permanently 
kept mistress and that the plaintiff is the son 
of Fakirrao and Munnabai. 

[17] That brings me to the main question. 
Both sides are agreed that the property in suit 
was not the self-acquired property of Fakirrao 
and that it was ancestral in his hands. The 
plaintiff admitted this expressly in a written 
statement dated 20th April 1940. The question 
then is whether a dasiputra can claim partition 
as against the legitimate son in respect of pro¬ 
perty which w-fts ancestral in the father’s hands. 

[ 18 ] The position of the illegitimate son was 
considered by Stone C. J., and myself in Bhag- 
wantrao v. Punjaram , I. L. R. (1938) Nag. 255: 
(A. I. R. (25) 1938 Nag. 1.) The question whioh 
arises here was not in issue there but it will be 
convenient to start from where that case left 
off so as to avoid unnecessary repetition. Found¬ 
ing on a decision of the Privy Council in 
Jogendra Bhupati Hurrochundra Maliapatra 
v. Nityanand Man Singh, 18 cal. 151: (17 
I. A. 128 p. C.) we held at p. 260 that two points 
are now settled : 

“ First that the illegitimate son does not acquire by- 
birth a right to share in the estate in the same way 
as a legitimate son ; and second, that after the father s 
death a ooparcenary is created between the legitimate 
and the illegitimate sons entitling them to retain the 
whole estate between them if they do not want to 
partition, and entitling them to succeed to each other 
by 'survivorship. ” 

also that, 

“ it i9 now clear that whatever may be the position 
of the illegitimate son before the father’s death, after 
it he becomes a member of the coparcenary, a member 
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■with ourtailed rights it is true but nevertheless a 
member. ” 

What we did not decide there, because it did 
not arise in that case, is the problem I have 
before me here, namely, whether, accepting that 
after the father’s death the illegitimate son 
laecomes a member of a coparcenary consisting 
of the legitimate son or sons and himself, with 
rights of survivorship inter se, what property 
can that ooparcenary claim to hold ? — the 
father’s self-acquired property?—property which 
was ancestral in the father’s hand?—or both? 

[19] It is conceded that a dasiputra’s rights 
are based on a text of the Mitakshahra set out 
in Part II, ch. I, s. 12, placitum 2 which is as 
follows: 

“The bod, begotten by a Sudra on a female slave, 
obtains a 6liare by the father's choice, or at his 
pleasure. But, after the demise of the father, if there 
be sons of a wedded wife, let these brothers allow 
the son of the female slave to participate for half a 
share; that is, let them give him half as much as is 
the amount of one brother’s allotment.” 

This in turn is based on a text of Yajnawalcya. 

[ 20 ] The argument on behalf of the defendant 
runs thus. This text occurs in the chapter of the 
Mitakahara which deals with inheritance. There¬ 
fore it deals with the illegitimate son’s rights of 
inheritance and sets out that in property which 
the illegitimate son inherits from his father he is 
entitled to a share which is half that of a legiti¬ 
mate son. In so far as it gives him a share it 
shows that he is not a coparcener and that he 
inherits as a tenant-in-common with his legiti¬ 
mate half brothers. That apart, this text, occur¬ 
ring in the chapter on inheritance, can only 
refer to property which is capable of being inher- 
ited. Coparcenary property cannot be inherited 
because it passes to the survivors by survivor¬ 
ship. The legitimate son formed a coparcenary 
with his father during the father’s lifetime and 
acquired an interest by birth in his ancestral 
estate. The illegitimate son got no such right. 
On the father’s death the ancestral property 
passed to the survivor, namely, the legitimate 
son. Accordingly there was nothing left for the 
illegitimate son to inherit. The contention was 
that the text refers only to the father’s self- 
acquired property which alone is capable of 
being inherited and which, according to the 
argument, does not pass by survivorship. 

[21] This contention, though ingenious and 
seemingly logical, is, in my opinion, fallacious. 
It is based on the assumption that the Mita- 
kshara deals with inheritance and partition and 
parcenership in separate chapters. That is not 
so. It is Colebrook’s translation which has for 
convenience divided the original into chapters 
and sections and paragraphs and given them 
headings which do not appear in the original. 
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“It will be romembered that tho Mitakshara is a 
necessary commentary writt. n by Sri Vijnaneswara on 
the Smriti of Yujnavnleya. Vijnanoswara takes up the 
verses of Yttjnavalcya ami appends bis gloss thereto." 

[221 The quotation is from page 169 of J. R. 
Gharpure’s treatise on the Mitakshara. The cri¬ 
ticism of Colebrooke’s Digest is also taken from 
there. 

[23] Gharpure states that his book 

“has closely followed the method adopted by Vijnanos- 
wara so that the translation appearing in this series 
presents an exact resemblance of the original text as 
it is.” 

[24] A glance at Gharpure’s work will show 
that this part of the Mitakshara, which Cole- 
brooke has marked as verse (l), starts straight¬ 
way without heading or other introduction and 
states, according to Colebrooke, 

‘‘The partition of heritage is now propounded" 

and according to Gharpure 

“The distribution of daya is now being propounded." 

[25] Gharpure explains at p 171 why he has 
made this change in Colebrooke’s translation, 
and saya : 

“It will bo seen that this chapter treats of the law of 
partition as well as of inheritance, and in both cases the 
thing that is partitioned or inherited is termed daya. 
Of the various meanings which this word has in Sans¬ 
krit tho two which are appropriate and call for special 
attention here are ‘a share or portion’ and ‘inheritance 
or patrimony’." 

[26] No distinction is, therefore, drawn be¬ 
tween partition and inheritance so far as the 
heading in the original is concerned. The open¬ 
ing verse indicates that both are being dealt 
with in that section, or rather that the subject 
matter of the succeeding verses relates to a 
man’s “portion” or “patrimony” an all-embrao- 
iog term which covers not only that which he 
receives by inheritance, but also that which he 
gets by birth—obstructed as well as unobstruct¬ 
ed heritage. 

[27] This is made dear by the next two 
verses which explain the meaning of the word 
“daya." 

“(2) Here the term daya signifies that wealth which 
becomes the property of another, solely by reason of 
his relation to the owner. (3) It is of two sorts : unob- 
structable and obstructable.” 

[28] The fourth verse (I am referring of 
course to Colebrooke’s division, for, as I have 
shown, there is no such division in the original) 
deals with partition.' Gharpure shows that the 
original word is “ vibhaga ”, and as to this he 
says (page 171) 

“another term which deserves special attention equally 
with the term "daya" is the word "vibhaga". It is found 
to have been translated as “partiti >n ’; the bettor 
translation however would be •'distribution" as this 
word would cover the cases both of partition and of 
inheritance." 

[29] The ver3e is as follows: 

“(4) Partition (vibhaga) is the adjustment of diverse 
rights regarding property held colleotively by assigning 
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severally to individuals particular portions of the aggre¬ 
gate.” 

The 12 th verse ends : 

“An owner is by inheritance, purchase, partition, 
seizure or finding,” 

and thirteenth explains that 

“unobstructed heritage is here denominated‘inheritance’ 
.Partition intends heritage subject to obstruction.” 

[30] Then comes an important statement in 

verse 27. After setting out that property in the 

paternal ancestral estate is by birth, and after 

setting out the circumstances in which the father 

can alienate it, the verse continues : 

“but he is subject to the control of his sons and the 
rest, in regard to the immovable estate, whether ac- 
quxred by himself or inherited from his father or other 
predecessor." 

[31] Now it is true this is no longer the law : 
see Muhammad Hussain Khan v. Kishva 
Nandan Sahai , I. L. R. (1937) all. G55 at 6G5 : 
(A. I. R. (2-1) 1937 p. C. 233), but so eminent an 
authority as Colebrooke seems to have considered 
that it was, even as late as 1812 . See the con¬ 
cluding portion of the extract of his letter to 
Sir Thomas Strange dated 25th May 1812 re¬ 
produced in the first volume of Strange’s Hindu 
Law at pages 435 and 436. 

[32] West and Buhler, commenting on this 
verse, (verse 27) say : 

“though the power of a Hiudu to deal as he pleases 
with his acquired property cannot now be questioned 

.it does not seem reconcilable with the principles 

of the Hindu law.” 

[33] So also Mayne in his Hindu Law, Edn. 10 , 
page 331 says : 

“Vijnaneswaia does not, however, confine the son’s 
right by birth to ancestral property. As sonship was the 
cause of ownership he extended it logically to the 
lather’s self-acquired or separate property, the only 
difference beiDg that while in ancestral property, the 
son had equal rightB with the father, in eelf-acquired 
property his rights were unequal and subordinate. His 
opinion as to the son's rights both in self-acquired as in 
ancestral property is followed by all the writers of the 
Mitakshara school.” 

Mayne then enumerates these writers — 5 of 
them in a foot-note. 

[34] The importance of this in relation to the 
present discussion is that the Mitakshara draws 
no distinction in this chapter between self- 
acquired and ancestral property except where it 
expressly says so. As we have seen, the chapter 
opens with the statement that the subject-matter 
which follows relates to the distribution of daya, 
that is, of the "portion” or "patrimony” of a 
man. In defining partition in verse 4 it is shown 
to refer to property held collectively, and verse 27 
leaves no doubt that this refers both to self- 
acquired property as well as to ancestral. It is 
true, ' partition” is uaed in a special sense in the 
12th verse, as the 13th explains, but except for that, 
there is no doubt that both kinds of property are 
dealt with together except where a distinction is 


. Munnabai (Bose J.) A. I. R- 

expressly drawn in the text. Next, and this is 
an important point, it will be found that self- 
acquired property descends to the sons as un¬ 
obstructed heritage according to the definition in 
verse 3, that is to say, it passes by survivorship. 

[35] It is perhaps relevant to observe that in 
Saraswati Vilasa’3 commentary on Yajnavalkya’s 
text, verse 395 quotes the text itself, and verses 396 
and 397 give the author’s commentary. Im¬ 
mediately after comes verse 398 which says : 

‘‘Thus ends the chapter od partition of unobstructed 
heritage see Setlur’s Hindu Law, p. 163. 

[36] It is true the Saraswati Yilasa is of 
authority mainly in the Dravida school, but 
when there is nothing to indicate the contrary 
in the works which govern a case in point it is 
relevant to see how ancient works of authority 
relating to other schools regard the text under 
consideration. So also the Vyavahara Madhaviya 
(Setlur, page 332) in dealing with this says in 
verse 57 : 

“Yajoavalkya lays down a distinction in the case ol 
a partition of a Sudra’s wealth.” 

But it also shows that no distinction is drawn 
between one kind of property and the other. 
The heading of the chapter shows that the 
chapter deals with both kinds of estate. 

[37] Their Lordships of the Privy Council 
refer to this last point in Venkayamma Garu 
v. Venkataramanayyamma Bahadur Garu , 
25 Mad. 678 at p. 687 : (29 I. A. 186 (p.C.)) and 
though they do uot decide the matter they 
indicate that that is probably the case for, after 
stating that, 

‘‘Members of a joint family who succeed to self- 
acquired property take it jointly,” 
though {sic) they say, 

“but it may be that where sons succeed the inheritance 
as to them is unobstructed.” 

[38] Now I need not decide here whether that 
is so under the law a3 it stands to-day. Their 
Lordships left the matter open and there is no 
need for me to cover that ground in this case. 
But I am clear that that is what the author of 
the Mitakshara meant. 

[39] In Bhagwantrao v. Punjaram, I. L. R. 
(1938) Nag. 255: (A.I.R. (25) 1938 Nag.l) Stone C.J. 
and myself pointed out the similarity in language 
between the text which gives a maiden sister a 
share along with her brothers (Mitakshara, I-VII-6) 
and the one in which the illegitimate sons’ rights 
are based. (Mitakshara l-SII-2). The former 
says : 

“Thus it appears that daughters also participate 
after the death of their father.” 

The latter, 

“But after the death of the father, if there be sons of 
a wedded wife, then the brothers should make that son 
of the female slave a half sharer, that is, they should 
give him a half from their own allotment. However, 
should there be no sons of a wedded wife, the son of the 
female slave should take the whole estate, provided 
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there be no daughters of a wedded wife, nor their sons. 
Bat if there bo such, the son of the female slave parti* 
cipates for half a share only.” 

I hardly think it can be doubted that the un¬ 
married sister gets a share in the coparcenary 
property, and not merely in what was self- 
acquired in the father’s hands. In any case that 
is the view in this Province : see Mt. Lochan 
v. Babai, 5 N. L. r. 161: (4 I. c. 786), where the 
head-note reads : 

“Under Chap. I, S. VII of the Mitakshara a maiden 
sister is entitled to receive from her brother or brothers 
a share of the ancestral property in his or their hands 
equal to, eto.” 

[40] As Stone C J., and I said in the Division 
Bench ruling, I think the verse dealing with the 
illegitimate son should be construed in the same 
sense. Anyway I find it difficult to see what 
else the verse can mean. There would be no 
point in referring here to property with which 
the father could deal as he liked in any event. 
The verse must refer to property in which the 
father could not have assigned a share to others 
but for the sanction accorded. In the view of 
the author of the Mitakshara that property in¬ 
cluded, a3 I have shown, not only self-acquired 
property but also the ancestral estate. 

[41] As far a9 I know, this point ha3 never 
been judicially decided, but I find that the matter 
was not questioned in the following cases where 
the verse under consideration was applied to 
property which was ancestral in the father’s 
hands : Sadu v. Baiza , 4 Bom. 87 (F.B.) and 
Jogendro Bhupati Hurrochundra Mahapatra 
v. Nityanand Man Singh, is cal. 151: (17 I. A. 
128 (P.C.)). 

[42] In Sadu v. Baiza, 4 Bom. 37 (F.B.), it 
was said at page 46 that the plaintiff did not 
claim any self-acquired property. The decision 
of the Full Bench was upheld by the Privy 
Council in J ogendro Bhupati Hurrochundra 
Mahapatra v. Nityanand Man Singh, 18 cal. 
161 : (17 I. A. 128 (P.C.)). In that case also, I 
gather the property was ancestral in the father’s 
hands because it was the case of an impartible 
raj. Obviously the raj must have been an ancient 
one, for its attribute of impartiality could hardly 
have started with the father of the plaintiff. 
Their Lordships pointed out at page 154 that 

‘the fact of tbe raj being impartible does not affect the 
rule of succession.” 

Therefore, the rule applied by their Lordships 
there will also apply to more ordinary cases like 
the present. 

[43] It is relevant to note in this connexion 
that in chap. 1 , section 2 , placitum 1-3 of the 
Mitakshara, where the author is dealing with the 
father’s powers of partition, he comments on 
Yajnavalkya’s text which says that the father 
may, on partition, give the eldest son the best 
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“share ” Now it is evident that the "share spoken 
of here is a share in the family property, which oi 
course includes ancestral property.” (Sec Mayno’s 
Hindu Law, 10 th Edo., p. 55S). Chapter I, s. xri, 
verses 1 and 2 also speak of a "share.” A? 
in the other case it empowers the father to 
give the illegitimate son a "share.” Therefore, 
this also must have referred to the ances- 
tral estate as well as other family property. 
Similarly, when the same verse (verse 2 ), directs 
the legitimate sons to allow the illegitimate son to 
—“participate for half a share” after the father’s 
death, it is more than evident that all through 
the Mitakshara is using these words in the same 
sense and that the references are, among other 
things, to ancestral property. 

[44] My conclusion on a consideration of all 
these authorities is that on the death of the 
father two things happen simultaneously : ( 1 ) a 
fresh coparcenary (fresh because of the intro- 
duction of a new member) is created by opera¬ 
tion of law between the legitimate and the 
illegitimate sons, and (2) every member of this 
coparcenary obtains rights in all the family 
property which comes to the sons as unobstruct¬ 
ed heritage, including that which was ancestral 
in the father’s hands. 

[45] As regards the contention that the illegi¬ 
timate son inherits as a tenant-in-common with 
the legitimate sons when he gets a right, I need 
not go further than I have already done to 
negative it. But it is to be observed that the 
Privy Council held in V enkayyamma Garu v. 
Venkataramanayyamma Bahadur Garu, 25 
Mad. 678 : (29 I. a. 156 (p.c.)), that brothers 
who inherit their maternal grandfather’s pro¬ 
perty take it as joint tenants when they form 
a joint family at the date they succeed. They 
observed at p. 687 : 

‘‘It is the right to partition which determines the 
right to take by survivorship.” 

I take it that by partition their Lordships mean 
division of the right and not mere division of the 
property, because of course tenants.in-common 
who have not divided their estate by metes and 
bounds have as much right to partition in that 
sense as joint tenants. The distinction i 3 ex. 
plained by the Judicial Committee in Venkata - 
pathi Raju v. Venkatanarasimha Raju,l. L. r. 
(1937) Mad. 19 : (A. I. R. (23) 1936 R C. 2G4). 
But, if, bearing the distinction in mine!, the test 
is the right bo partition, then I have no doubt 
that the illegitimate son is a co-parcener and not 
a tenant-in-common, because the Mitakshara 
gives him a share,” that is to say, a share in 
the right, the share being claimable on partition. 
Their Lordships also point out in V enkayyamma 
Garu v. Venkataramanayyamma Bahadur 
Garu, 25 Mad. 670, 637 : (29 I. A. 156 (P. C.) ) that 
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widows succeed jointly, and so do daughters. 
For the latter proposition they refer to an earlier 
decision of the Board in Aumirtolall Bose v. 
Bajoineekant Milter, 2 I. A. 113 : (loBeng. L. R. 
:0 (p. c.)). I can see no reason why a similar 
rule should not obtain in the case of a man’s 
sons, even it one is illegitimate. He is given a 
share. He joins a coparcenary. He gets his 
rights by reason of his blood relationship. He 
is entitled to live with the others and mess with 
them unless they choose to make other arrange¬ 
ments. There is certainly more in common be¬ 
tween him and his half-brothers than there i3 
between daughters who have married into other 
families. I have no doubt that he is a joint 
tenant and not a tenant-in common and that his 
claim was rightly decreed. 

[46] The appeal fails and is dismissed with 
costa. 

R.G.D. Appeal dismissed. 
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Sen J. 

Municipal Committee , Buldana—Appellant 
7. Vishnu Damodhar Bhalerao and another — 
Bespondents. 

SfcoDd Appeal No. 201 of 1943, Decided on 16th 
October 1947, from appellate decree of 2nd Addl. Dist. 
Judge, Buldana, D/-27th January 1943. 

Contract Act (1872), S. 124 — Contract of in¬ 
demnity and contract of guarantee—There are two 
parties in case of former and three parties in 
case of latter — Contract held one of indemnity— 
Contract Act (1872), S. 126, 

In a contract of indemnity there are two parties, 
while in a contract of guarantee there are three parties 
to the contract. 

Under the document, the executant agreed to re¬ 
imburse the Municipal Committee to extent of Rs. 200 
in case of loss caused to it by the conduct of a certain 
bill collector. The document was signed by theexeoutant 
and executed in favour of the Municipal Committee. It 
was not eigued by the bill collector. There was no liabi¬ 
lity of the bill collector to the Municipal Committee. 
The document was executed in order to ensure a faith¬ 
ful discharge of duties by the bill collector. 

Held, that the document was a contract of indemnity 
and not one of guarantee notwithstanding the descrip¬ 
tion of the executant as surety at the foot of the docu- 
nient. [Para 8] 

a —(’46-Man.), Contract Act, S. 124, N. 1; 

ft* 2, 

**• and Berar Municipalities Act (II [21 
°l 1922), S. 80A—Money recoverable under indem¬ 
nity bond-^Section does not apply. 

Section 80A has no application to a case where a 
sum is recoverable from a person under a bond of 
indemnity executed by him for the faithful discharge of 

'T'*™ * U1 , coIlector ' s uch a case Is not 
governed by the 6 years rule of limitation prescribed by 

'. \ . [Para 101 

bond tV£ 0 ?, ACt S l9 °V> Art ‘ 83-Indemnity 

ul discharge of duties by bill collector 

”, aPPh ' S ~ T,me runs irom da " ° f 


A suit by the Municipal Committee upon a bond 
executed by the defendant to reimburse the committee 
to tbo extent of Rs. 200, in case of loss caused to it by 
the conduct of a certain bill collector, is governed by Art. 
83and tbetime runs from the date when the Municipal 
Committee is actually damnified, that is, when the bill 
collector actually embezzles the money'. (1875) 12 Bom. 
H. C. R. 23S, ltd. on. [Para 15] 

Annotation: — ('42-Com.), Limitation Act, Art. 83, 

N. 12. 

K. B. Tare — for Appellant. 

M. D. Khandekar — for Respondent 1. 

Judgment. — The question for decision in 
this appeal is whether the claim of the Municipal 
Committee, Buldana, as against respondent 1 
Vishnu Damodhar Bhalerao was within limita¬ 
tion. 

[2] Sakharam Ramkrishna Joshi was employ¬ 
ed by the Municipal Committee, Buldana, as a 
bill-collector. He was appointed on 16 th Febru¬ 
ary 1929 and dismissed from service on 20th April 
1937. He was convicted on 15th March 1938 for 
embezzlement of taxes realised by him. 

[3] Respondent 1, Vishnu Damodhar Bhale¬ 
rao, executed a security bond (Ex. P i) dated 3lst 
August 1929 in favour of the Municipal Com¬ 
mittee under which be stood security for Sakha¬ 
ram Ramkrishna Josbi to the extent of Rs. 200 
and agreed that if Sakharam Ramkrishna Joshi 
embezzled any sum belonging to the Municipal 
Committee, he would reimburse the Committee 
to the extent of Rs. 200. There is a dispute 
between the parties as regards the nature of this 
document, whether it was a contract of guaran¬ 
tee or a contract of indemnity. The matter will 
be discussed at its appropriate place. 

[4] On 20th April 1937, Sakharam Ramkrishna 
Joshi, the bill-collector, was dismissed from ser¬ 
vice. On 27th April 1987 he executed an agree¬ 
ment (Ex. P-93) in favour of the Municipal 
Committee for sale of his house for Rs. 800 . In 
this agreement he admitted that he had not cre¬ 
dited in the Municipal Committee Rs. 1 . 2 C 0 to 
Rs. 1,300 out of the taxes which he had realised on 
behalf of the Municipal Committee. 

[5] On 26th April 1940, the Municipal Com¬ 
mittee, Buldana, filed a suit in the Court of the 
Subordinate Judge, 2 nd class, Buldana, against 
Sakharam Ramkrishna Joshi, his brother Pan- 
dharinath Ramkrishna Joshi, and Vishnu Damo¬ 
dhar Bhalerao his surety. The plaintiff claimed 
specific performance of the agreement dated 27th 
April 1987 and asked for the execution of 9ale deed 
according to the terms of the agreement by 
Sakharam Ramkrishna Joshi, and, on his failure 
to do it, by the Court. The Municipal Committee 
claimed in the alternative that if specific perfor¬ 
mance of the agreement be not decreed, a money 
decree for Rs. 800 be passed against Sakharam 
Ramkrishna Joshi. The plaintiff further claimed 
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a decree for Rs. 200 against Sakharam and his 
surety Vishnu Damodhar Bhalerao. 

[6] The trial Court found that Sakharam had 
embezzled a sum of Rs. 1,284-15-0, that out of 
the sum the Munioipal Committee had given 
credit for Rs. 810-14-6 for sums due to him and 
that the balance to be recovered from him was 
Rs. 974 0-6. The Court passed a decree for specific 
performance against Sakharam arfd directed 
that he should execute a sale deed of f share of 
the house and that he should pay a sum of 
Rs. 266-10 S to the Committee as compensation 
for failure to convey the remaining share in 
the house. After giving credit for rs. 800 , the 
value of the house, the balance which remained 
to be realised was Rs. 174-0-6. The Court passed 
a decree against Sakharam and his surety, 
Vishnu Damodhar Bhalerao, for Rs. 174 0-6. 

[7] Vishnu Damodhar Bhalerao filed civil 
Appeal No. 139A of 1942 in the Court of the 2nd 
Additional District Judge, Buldana. Sakharam 
did not file any appeal against the decree which 
had been passed against him and counsel inform 
me that the decree had been executed and the 
Munioipal Committee had the house in pursu¬ 
ance of the decree for specific performance. The 
appellate Court allowed the appeal and dismis¬ 
sed the claim of the Municipal Committee as 
against Vishnu Damodhar Bhalerao. It i3 against 
this decree that the present appeal has been 
filed. 

[8] The first question i3 as regards the nature 
of the document Ex. P-1 —whether it is a con¬ 
tract of guarantee or a contract of indemnity. 
A contract by whieh one party promises to save 
the other from loss caused to him by the conduct 
of the promisor himself, or by the conduct of 
any other person, is called a “contract of in¬ 
demnity”: s. 124, Contract Act. A “contract 
of guarantee” is a contract to perform the pro¬ 
mise, or discharge the liability, of a third person 
in oase of his default: s. 126 , Contract Act. 
Under the signature of Vishnu .Damodhar 
Bhalerao in the document there is a subscrip¬ 
tion "signature of surety.” Notwithstanding the 
description it is clear from the terms that it is a 
contract of indemnity rather than a contract of 
guarantee. Under the dooument, Vishnu agreed 
to reimburse the Municipal Committee to the 
extent of Rs. 200 in case of loss caused to it by 
the conduct of its bill-collector Sakharam Ram- 
krishna. In*a contract of indemnity, there are 
two parties, while in a contract of guarantee 
there are three parties to the contract. The docu- 
ment is signed by Vishnu and executed in favour 
of the Municipal Committee. It has not been 
signed by Sakharam. There was no liability of 
Sakharam to the Municipal Committee. This 
document was executed in order to ensure a 
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faithful discharge of duties by Sakharam, and to 
compensate the Municipal Committee to the 
extent of Rs. 200 in case of loss caused to it by 
the conduct of its bill-collector Sakharam. Ii 
hold that the document dated 31st August 1929 
is a contract of indemnity, notwithstanding the! 
description of Vishnu as a surety at the foot of! 
the document. 

[9] The contention of the learned counsel 
for the appellant based on S. 80A, C. P. 
and Berar Municipalities Act, 1922, is clearly 
untenable. The section enacts that no suit shall 
be instituted for the recovery of any sums due to 
a Municipal Committee under the Act after the 
expiration of 6 years from the date on which 
such sum became due. 

[ 10 ] The amount of Rs. 200 is recoverable by 
the Municipal Committee from Vishnu under 
the bond dated 31st August 1929. No sum was 
due to the Municipal Committee from Vishnu 
under the C. P. and Berar Municipalities Act, 
1922. Section SOA had, therefore, no application 
and the case was not governed by the 6 years' 
rule of limitation prescribed by the section. 

[ill The questions for determination are: (l) 
What is the article of the Limitation Act ap¬ 
plicable to the case and ( 2 ) what is the start¬ 
ing point of limitation. The decision of the second 
point turns upon the date when the Municipal 
Comittee came to know of the embezzlement by 
Sakharam, the bill-collector. The trial Court 
found that the Committee had the knowledge of 
embezzlement in May 1937 and that as the suit 
was filed on 26th April 1910 within three years, 
the claim was within limitation. The lower 
appellate Court reversed the finding of fact and 
held that the committee had knowledge prior to 
20th April 1937 and that as the suit was filed 
after the expiry of three years, the claim was 
barred by limitation. [His Lordship reviewed the 
evidence and proceeded.] The finding that the 
Committee had knowledge of the embezzlement 
by Sakharam prior to 20th April 1937 is a finding 
of fact. It is not vitiated in any way. The find¬ 
ing is binding on me in second appeal. 

[ 12 ] I accordingly hold that for the purposes 
of this appeal it must be taken that the Munici¬ 
pal Committee had knowledge of the embezzle¬ 
ment prior to 20th April 1987. 

[13] The next point is what is the Article of 
the Limitation Act applicable to the ease. In 
Shapurji Jahangir ji v. The Superintend 
dent of the Poona City Jail, (1875) 12 Bom. 
H. C. R. 238, the facts were these. Dorabji Hor- 
masji Chinay was the gaoler. Shapurji had exe¬ 
cuted a bond on 27th July 1868 in favour of the 
Superintendent of the Poona City Jail to indem¬ 
nify, to the extent of rs. 4,000, the plaintiff 
against any embezzlement or other misbehaviour 
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of Dorabji Hornmsji Chinay, the gaoler. On 4th 
June 1870, Dorabji Hornmsji embezzled a fine of 
Rs. 1,000 paid to him by one of the prisoners. 
Dorabji was convicted on 2 lst November 1871. The 
suit was filed on 28 th June 1873. The suit was 
governed by the Indian Limitation Act. IX [9] 
of 1671. The trial Court held that the suit was 
governed by els. G3 and 31, Limitation Act and 
that the claim was barred by limitation. 
Clauses C3 and Si of Act IX [9] of 1871 corres¬ 
pond to Arts. Go and S3 respectively of Indian 
Limitation Act, 190S (ix [9] of 1908). The appel¬ 
late Court held that the claim was governed 
by Cl. 95 of the Act and that it was within limi. 
tation. On appeal the High Court held that the 
case was governed by cl. S4 and that the claim 
was barred by limitation. Clause 95 provided 
that in suits “for relief on the ground of fraud” 
the three years’ limit shall begin to run from 
the time “when the fraud becomes known to the 
party wronged.” The High Court observed that 
the fraud of the gaoler was the circumstance 
which entitled the plaintiff to call upon the de¬ 
fendant to indemnify him, but that the cause of 
action was not the fraud itself but the breach of 
the defendant’s contract to indemnify the plain¬ 
tiff. Accordingly it was held that the suit was 
one, not for relief on the ground of fraud, but 
for a breach of a contract to indemnify against 
fraud, and that cl. 84 applied which provided for 
the case of a suit “upon any other contract to 
indemnify,” and prescribed that the three years’ 
limit shall commence to run “when the plaintiff 
is actually damnified.” As the plaintiff was 
actually damnified on 4th June 1870 by the act 
of ■ embezzlement, and as the suit was not 
brought within three years of that date, the claim 
was dismissed as barred by limitation. I respect¬ 
fully agree with the decision. 

[14] The learned counsel for the appellant 
contended that Art. 90, Limitation Act was ap¬ 
plicable to the case. The Article provides that 
‘in other suits by principals against agents for 
neglect or misconduct” the limitation is three 
years when the neglect or misconduct becomes 
known to the plaintiff. The learned counsel 
Btated that he relied on the misconduct of Sakha- 
ram. The Article is clearly not applicable be¬ 
cause it is one which is applicable in case of 
suits by principals against agents. The relation 
between the Municipal Commitee and Vishnu is 
not that of principal and agent, and it cannot be 
described that it is a Buit by a principal against 
an agent. Even if Art. 90 is applicable, the claim 
is barred by limitation because of the finding that 
the Municipal Committee came to know of the 
miBCondnct before 20th April 1987. 
i [15] The Article applicable to the case is 
JArt. 83 which provides that "upon any other 


contract to indemnify” the suit has to be bro¬ 
ught within three years from the date “when the 
plaintiff is actually damnified.” The Municipal 
Committee was damnified w r hen the embezzle, 
ment took place which was prior to 20th April 
1937. The claim of the plaintiff against Vishnu 
Damodhar Bhalerao was barred by limitation 
because it was filed on 26th April 1940, more 
than three years after the Municipal Committee 
bad knowledge of the embezzlement by 
Sakharam. 

[16] The plaint was signed and verified on 
20th April 1940 but for reasons best known to 
the Municipal Committee it was not filed on 
that date but it was filed subsequently on 26 tb 
April 1940. The suit was within limitation as 
regards the claim for specific performance be¬ 
cause it was filed within three years from the 
date of the agreement, the 27th April 1937. The 
claim, however, against Vishnu was barred be¬ 
cause it was filed more than three years after 
the Municipal Committee had knowledge of the 
embezzlement by Sakharam. 

[17] In view of the finding of the lower 
appellate Court that the Municipal Committee 
had knowledge of the embezzlement by Sakha¬ 
ram prior to 20th April 1937, it is immaterial 
whichever Article is applied, whether Art. 83, or 
90 or G5. The appeal fails and is dismissed with 
costs. 

% 

. Appeal dismissed. 
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Wasudeo Anant Sohoni — Petitioner — 
Applicant v. Emperor . 

Misc. Criminal Case No. 27 of 1948, Decided on 31st 
March 1948, against order of Dist. Magistrate, Akola, 
D/- 2nd February 1948. 

(a) Criminal P. C. (1898), S. 491 — “Improperly” 

refers to cases which, although legal, amount to 

fraud on Act or abuse of powers given by legisla¬ 
ture. 

The word “improperly” in the phrase “illegally and 
improperly” in S. 491 refers only to those cases in 
which, although forms of law have been observed, there 
has been a fraud on an Act or an abuse of the powers 
given by the legislature. The expression cannot include 
any consideration of the question whether the legisla¬ 
tion in question is proper: A. I. R. (19) 1932 Cal. 753, 
Foil. [Para 6] 


Annotation:—(’46-Com.) Criminal P. C., S. 491 N. 7. 

p : “ d Berar Public Safety Act (XXXVIII 
[38] of 1947), S. 2(1) (a)—Satisfaction of Provincial 
Government—Court cannot enquire into — Pre¬ 
sumption as regards satisfaction of Government. 


The Act purports to give plenary powers to the 
Provincial Government inasmush as the 'satisfaction* 
of the Provincial Government is all that is required 
before the detention can be ordered. The plain meaning 
of the words in S. 2 (1) (a) is that the only test to be 
applied is whether there is in fact an order oi detention 
and whether it shows that the Provincial Government 
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bad satisfied itself. The legislature has eboseu in its 
wisdom to invest the Provincial Government with the 
power to detain persons after satisfying itself that they 
are either acting or are likely to act in a particular manner 
and to make the Provincial Government the sole judge 
of this matter. The Courts are precluded from going 
bohini the opinion of a person so empowered and this 
is true of proceedings in the nature of habeas corpus 
unless there is a question of identity, or manifest fraud 
upon the statute or the power conferred by the statute 
is utilised for some indirect purpose not connected with 
the objects of the Act or the mischief it seeks to remedy. 
The maxim omnia acta rite esse praesumunttir applies 
to such order and if the order was cither proved or 
admitted, it must be taken prima facie— that is, until 
the contrary is proved—to have been properly made, and 
it must be taken that the requisite as to a particular 
belief was complied with. The presumption cannot be 
rebutted by mere denial or by asserting that the detenu 
is not aware of any reasons. In this respect "if satisfied" 
and reasonable cause to believe connote muoh the 
same thing. The sufficiency of the material on which 
the ‘satisfaction’ is based cannot be the subject of 
scrutiny by the Courts: A. I. R. (32) 1945 Pat 59; 
A. I. R. (30) 1943 All. 277 ; A. I. R. (32) 1945 F. C. 18; 
A. I. R. (18) 1931 P. C. Ill; (1917) A. C. 260; 
(1942) A. C. 284; A. I. R. (32) 1945 Nag. S; A. I. R. 
(30) 1943 Cal. 377; A. I. R. (30) 1943 F. C. 75 andA. I. R. 
(33) 1946 Oudh 183, Eel. on. [Paras 11,13,11,17 & 20) 

No hard and fast rule can be laid down by which all 
such cases can be decided. The Court has to consider the 
order in the light of the surrounding circumstances. Fore¬ 
most among the considerations is any allegation of fraud 
or abuse of the powers. These, however, have to be proved 
like any other fact. Though the Court should not insist 
on mere technicalities, the petitioner must satisfy the 
Court that there has been in fact a misuse of the 
powers. Similarly, fraud has to be pleaded and proved 
and the petitioner here also is in no better position 
than an ordinary litigant who alleges fraud and is 
required to prove it as pleaded by him. It, however, is 
open to the detenu to show on the record that there 
was in fact no satisfaction: A. I. R. (32) 1945 Bom. 212 
(F. B.) and (1916) 2 K. B. 742, Eel. on. [Para 23] 

Once the legislature has given powers of detention to 
any person that power can be exercised as the occasion 
arises and subject to the restrictions imposed in that 
behalf. If the law allows the authority named to come 
to its own conclusions, a valid order showing on its face 
that the power has been properly exercised is a good 
return and raises a presumption that the action was 
validly and properly taken. To get rid of this presump¬ 
tion, the person detained must allege facts tending to 
show that there has been a mistaken identity or fraud 
on the statute or other misuse of the powers. If he 
fails to allege and prove facts he is not entitled to be 
released. On the other hand, the Courts must be satis¬ 
fied that the proper authority has considered the matter. 
Any error or mistake which shows that due care and 
attention was not paid to any particular case might 
prove fatal to the order: A. I. R. (33) 1946 Bom. 333, 

[Para 24] 

Under S. 2 (1) (a), the satisfaction of the Provincial 
Government must be in respect of one of two things 
viz., that the person detained is either acting or is likely 
to act in a manner prejudicial to the public safety, 
order or tranquillity. The objeot of the section is not 
penal but merely preventive. Courts have accordingly to 
see whether the Provincial Government has satisfied 
itself on one or the other or both before taking aotion. 

[Para 25] 

Quare : — Whether the doctrine of ‘malice in law* 
can rightly be extended to such cases *. A.I.R. (32) 1945 
Nag. 8 and A.I.R. (33) 1946 P. C. 123, Ref. [Para 28] 


(c) C. P. and Berar Public Safety Act (XXXVIII 
[38] of 1947), S. 2(l)(a) —Orde r reciting that Govern¬ 
ment are satisfied that person has been acting and 
is likely to act in manner prejudicial to public safety, 

order and tranquillity, etc —Act using words "or”_ 

Order held not defective. 

The preamble of the order under S. 2 (1) (a) wu- is 
follows: 

"Whereas the Provincial Government arc satisfied 
that S. A. has been acting and is likely to act in a 
manner prejudicial to the public safety, or.lei and 
tranquillity etc." In the Act the word used was “or”. 

Held that the ‘‘acting" could be prejudicial to tho 
public safety as well as order ami tranquillity. 

Held further that as regards the first "and” in the 
order, the fact that the Government did not deny that 
tho detenu was law-abiding before bis detention, did 
not make the order bad. Being law-abiding is one thing 
and not acting in a manner prejudicial to the safety 
etc., is quite another, specially when the mutter was 
made clear in the return and the grounds of detention, 
that the detenu’s membership of the R. S. S. was in 
mind of the authorities: A. I. R. (30) 1944 F. C. 75, 
A*/. [Para 25] 

(d) C. P. and Berar Public Safety Act (XXXVIII 
[38] of 1947), S. 5 —Grounds of detention and parti¬ 
culars — Purpose and object of—Court cannot ask 
Government to reveal all information on which 
action was taken. 

The grounds are not given to justify the detention 
but to afford the detenu a chance to make a representa¬ 
tion. Their purpose is limited, though being a docu¬ 
ment vitally connected with the reasons of dc-tentiou it 
forms an important piece of evidence. The restraint in 
the matter of disclosure of grounds and particulars 
which S. 5 of the Act envisages must be borne in mind 
and it is not expected that the Provincial Government 
would reveal all its information. And the law does not 
allow the Courts in such circumstances to ask the 
Provincial Government to disclose to them all the 
materials and information on which tho action was 
taken. The petitioner cannot shift the onus from him¬ 
self by merely asserting in a general way that there arc 
no grounds. Nor does such assertion constitute proof of 
fraud or indirect motive. [Para 26 , 

-V. E. Bobde, H. )V. Samudra and U. E. Handlebar 

— for Applicant, 

D. L. Gupta , Advocate-General —for the Crown. 

Hidayatullah J. — This is an application 
under S. 491, Criminal P. C., by one Wasudeo 
Anant Sohoni (referred to hereafter as the peti¬ 
tioner) on behalf of his brother Shridhar who 
was detained originally by the District Magis¬ 
trate, Akola, by an order dated 2nd February 
1948 and who is now detained under S. 2 
(l) (a), C. P. and Berar Public Safety Act 
1947, under the orders of the Provincial Govern¬ 
ment passed on 2nd March 1948. The applicant 
Wasudeo filed a supplementary application on 
10th March 1948 and the Crown has filed a 
return against both applications and has pro- 
duced the original order of detention passed 
by the Provincial Government. The applications 
as well as the return are supported by affida¬ 
vits, that of the Provincial Government being 
sworn by the Chief Secretary. The detention 
is challenged on various grounds. Before deal- 
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ing with the grounds we set out below certain 
facts which are admitted on both sides. 

[2] Mr. Sohoni is an advocate of long stand¬ 
ing. lie passed the M. A., LL B. examinations 
of the Allahabad University and joined the 
Bar in 1918. Throughout the period before his 
detention he was not concerned in any subver¬ 
sive activities nor associated with any acts 
of violence. He was, however, the Provincial 
Organiser of the Rashtriya Swayamsewak Sangh 
(shortly known as the R. S. S.). He was 
arrested on 2nd February 1948 at his residence 
at Akola under the orders of the District 
Magistrate, Akola. On the 3rd, that is to say, the 
next day he was handed a statement contain¬ 
ing the grounds of his detention and particulars 

thereof which read as follows : 

“That by virtue of your position as Provincial 
Organiser of the R. S. S. Berar — a body capable 
of violence against leaders of other political organisa¬ 
tions — ycu are likely to act in a manner prejudicial 
to the public safety and tranquillity.” 

[3] Later the period of his detention was 
extended because of a fresh order of detention 
served on him on 2nd March 1948 by which 
the Provincial Government ordered his deten¬ 
tion for a further period of six months. Once 
again the grounds of his detention and the parti¬ 
culars thereof were furnished to him underjS. 6 
of the Act and this time they read as follows: 

Grounds oj detention and particulars. 

(1) That you are the Provincial Organiser of the 
Rashtriya Swayam Sewak Sangh, an organisation 
capable of violence against the leaders of other politi¬ 
cal organisations and which has been declared an 
unlawful association under S. 16, Criminal Law 
Amendment Act, 1908, and 

(2) That in view of your antecedents and on tho 
information in the possession of the Provincial Govern¬ 
ment you are likely to act in a manner prejudicial to 
the public safety, order and tranquillity. 

[4] The petitioner goes on to say in his 
application that almost till the time the R. S. S. 
was declared an unlawful body, the Provincial 
Government regarded the association as per¬ 
fectly lawful and helped its organisation and 
propaganda by the grant of food rations and 
petrol and the allotment of sites for its camps. 
The leaders of the Sangh were allowed inter¬ 
views with the Ministers and other high officers 
of Government and a free exchange of views 
took place at such meetings. These latter facts 
are not denied by the Crown though it is sub¬ 
mitted that these averments are not relevant. 
In addition to this the petitioner submits that 
the R. S. S. went into mourning after the 
assassination of Mahatma Gandhi and a direc¬ 
tion was issued by the Sar Sangh Chalak in 
the shape of a telegram which reads as follows: 

“ Out of reBpect and sense of grief at tragic demise 
of Mabatmaji ebserve mourning till 13th day by sus¬ 
pending normal routine. Golwalkar. ” 


This telegram was addressed to the detenu 
Sohoni and on the same day he sent copies 
telegraphically to other branches. This was on 
the morning of the 1st February 1948, — the 
telegram of Mr. Golwalkar being despatched 
shortly after midnight and those of the detenu 
a few hours later. 

[5] This summary of the facts is complete 
and hardly any other fact was mentioned. Both 
the applications and the two returns contained 
matter which was put in by way of argument but 
we need not set it out here because mention 
will be made in our order at the appropriate 
place. Shortly stated the petitioner claimed that 
there were no facts on which the Provincial 
Government could have taken the present action 
and if there were they were not set out in the 
grounds of detention and the particulars which, 
the petitioner averred, were vague and in general 
terms. He said he was entitled to know the reason 
or reasons why he was detained. On behalf of 
Government the stand taken is that the Govern¬ 
ment is not required to disclose facts and the 
return together with the affidavit of the Chief 
Secretary is a complete answer to the applica¬ 
tion because the Provincial Government was 
in fact satisfied that Mr. Sohoni should be 
detained. 

[5 a] We have been hearing many such appli¬ 
cations for the last few days and most of them 
proceed upon the same lines. We heard argu¬ 
ments in four such applications so that every 
possible argument might be before us. The 
leading argument was that of Mr. Bobde, Advo¬ 
cate, and the other learned counsel did little 
to supplement it. We also heard the learned 
Advocate-General in reply. 

[G] At the very outset Mr. Bobde drew our 
attention to the words of S. 491, Criminal P. C., 
particularly the words “illegally and impro¬ 
perly.” He said that a detention may be legal 
but not proper and that the word ‘ improperly ’ 
authorised us to investigate to the full the action 
of the Provincial Government and the reasons 
on which that action rested. It may be con¬ 
venient to state at this stage that no question 
of the legality of the Act was raised nor was 
the power to enact the law challenged. The 
exact scope of the word ' improperly * was criti¬ 
cally examined in Jitendranath Ghosh v. The 
Chief Secretary to the Government of Bengal, 
60 Cal. 364 : (A. I. R. (19) 1932 Cal. 763 : 34 Cri. 
L. J. 245) and so far as we are aware that inter¬ 
pretation has never been doubted. In deliver¬ 
ing the order of the Divisional Bench, Remfry J. 
observed: 

“The expression ‘improperly ’ in that section can-1 
not include any consideration of the question whether^ 
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the legislation in question is proper, for it is beyond 
ithe province of a Court to consider any such matter. 

The local legislature, within its sphere, can alter or 
modify any previous legislation and create exceptions 
to rights given by previous enactments, and, therefore, 
the mere fact that it does so cannot bo regarded as 
’improper. The word ' improperly * therefore, can 
only refer to cases in which although the forms of law 
have been observed, there bos been a fraud on an Act 
or an abuse of the powers given by the Legislature." 

In our opinion, and we say so respectfully, this is 
a correct interpretation of the term and its 
meaning as used in S. 491, Criminal P. C. 

[7] Thus we have to see whether the order is 
legal, that is to say, that it complies with all the 
forms of law and is passed by an authority em¬ 
powered by the Act and whether there is any 
abuse of the powers given by the Act and thus 
a fraud upon it. 

[8] The usual argument that the order was 
not passed by the appropriate authority was not 
urged in this petition perhaps as a result of the 
law laid down in Om Prakash v. King.Em¬ 
peror, I. L. R. (1947) Nag. 579 : (A.I.R. (35) 1943 
Nag. 199 : 49 Cr. L. J. 230). The petitioner must, 
therefore, be taken to have accepted the fact 
that the authority named in the Act is also the 
authority which passed the order. We need not 
accordingly discuss this aspect of the case. 

[9] This brings us to the crux of this matter. 
It was argued that there were no materials on 
which the detention of the detenu could be or¬ 
dered. In support of this argument, it was said 
that the test is objective and that we must exa¬ 
mine the grounds and the particulars supplied 
to the detenu and call upon the Crown to tender 
in support of this detention such evidence as it 
possessed and that the petitioner should be per¬ 
mitted to examine viva voce the officers who 
profess to be satisfied. It wa3 further argued 
that the Sangh was a lawful body before the 
notification and its members and activities were 
also lawful. The mere declaration of the Sangh, 
by the Government, as an unlawful body, under 
the Criminal Law Amendment Act did not 
render all its members liable to detention since 
there is a presumption that every one tries to 
act as a law-abiding citizen. The conduct of 
Mr. Sohoni before the detention was impeccable 
and the likelihood was that it would continue 
to be so. His connection in the past with an as¬ 
sociation now deolared unlawful could not create 
any belief to the contrary especially as the 
grounds did not even charge the association with 
violence but stated that it was capable of violence. 
These last words were subjected to severe criti¬ 
cism on the ground that this could be said of 
almost any association of individuals. In con- 
elusion it was pointed out that taking the grounds 
and the particulars at their best, they did not 
disclose any facts or even allege them. The 
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petitioner, therefore, claimed that the detenu 
was entitled to be released and relied upon some 
rulings to which reference will be made here¬ 
after. 

[ 1 CT The authority to detain is derived from 

S. 2 (l) (a) of the Act. Ic provides as follows : 

"The Provincial Government if sati^tmi that any 
person is acting or is likely to act in a manner prejudi¬ 
cial to the public safety, order cr tranquillity, or is 
fomenting or inciting strikes with intent to cause or 
prolong unrest among any group or groups of employees 
may, if it considers such order necessary, make an 
order directing that he be detained.’’ 

[ 11 ] The Act purports to give plenary powers 
to the Provincial Government inasmuch as the 
‘satisfaction’ of the Provincial Government is 
all that is required before the detention can be 
ordered. The plain meaning of these words isj 
that the only test to be applied is whether there. 
is in fact an order of detention and whether it 
shows that the Provincial Government had 
satisfied itself. The Legislature has chosen in its 
wisdom to invest the Provincial Government 
with the power to detain persons after satisfying 
itself that they are either acting or are likely to 
act in a particular manner and to make the 
Provincial Government the sole judge of this 
matter. After the decision of their Lordships of 
the Privy Council in Bhagat Singh v. Emperor , 
58 I. A. 169 : (A.I.R. (IS) 1931 P. C. Ill: 32 Cr. L. J. 
727) the Courts are precluded from going behind 
the opinion of a person so empowered and this' 
is true of proceedings in the nature of habeas 
corpus unless there is a question of identity, or 
manifest fraud upon the statute or the power 
conferred by the statute is utilised for some in-• 
direct purpose not connected with the objects of 
the Act or the mischief it seeks to remedy. 

[ 12 ] As early as 1917, in the House of Lords, 
while dealing with Regulation 14 B Lord Finlay 
in Rex v. Halliday, 1917 A. C. 260 (269): (86 L.J. 
K. B. 1119) pointed out that when the duty of 
deciding whether a person belonged to a parti¬ 
cular class was cast upon the Home Secretary, 
no tribunal for investigating the question whe¬ 
ther circumstances of suspicion existed warrant¬ 
ing some restraint could be imagined less ap¬ 
propriate than a Court of law. It is true that 
Lords Wren bury and Shaw did not agree but 
that was not the general opinion of the House. 
This opinion was re-affirmed in connection with 
Regulation 18 B by the House of Lords in Liver - 
sidge v. Sir John Anderson, 1942 A. c. 206 : 
(1941-3 all E. R. 338) and Greene v. Secretary 
of State for Home Affairs , 1942 A. c. 284: 
(1941-3 ALL E. R. 388). In the former case Lord 
Maugham pointed out that that construction 
should be preferred which would carry into 
effec4 the plain intention of those responsible for 
the Order in Council rather than one which 
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would defeat that intention and observed as fol¬ 
lows : 

“It is beyond dispute that be can decline to disclose 
the information on which he has acted on the ground 
that to do so would be contrary to the public interest, 
and that this privilege of the Crown cannot be disputed. 

It is not ad rein on the question of construction to say 
m reply to this argument that there are cases in which 
the Secretary of State could answer the attack on the 
validity of the order for dettntion without raising the 
point of privilege. It is sufficient to say that there must 
be a large number of cases in which the information on 
which the Secretary of State is likely to act will be of 
a very confidential nature. That must have been plain 
to those responsible in advising His Majesty in regard 
to the Order in Council and it constitutes, in my opinion, 
a very cogent reason for thinking that the words under 
discussion cannot be read as meaning that the existence 
of ‘reasonable cause' is one which may be discussed in 
a Court which has not the power of eliciting the facts 
which in the opinion of the Secretary of State amount 
to 'reasonable cause.’ ” 

[13] His Lordship also laid down that tho 
maxim omnia acta rite esse praesumuntur ap- 
plies to such order and if the order wa3 either 
proved or admitted, it mu9t be taken prima 
facie —that is, until the contrary is proved — to 
have been properly made, and it must be taken 
that the requisite as to a particular belief was 
complied with. In the same case Lord Macmillan 
pointed out that the phrase ‘if the Secretary of 
State has reasonable cause to believe’ intro¬ 
duced a personal and not an impersonal require¬ 
ment and observed that a decision on such ques¬ 
tion could manifestly be taken only by one who 
had both knowledge and responsibility which no 
Court could share, the question being one of 
preventive detention justified by reasonable pro- 
bability, not of criminal conviction, which can 
only be justified by legal evidence. As observed 
by His Lordship, a Court of law cannot pro¬ 
nounce upon the reasonableness of the satisfac¬ 
tion unless it were able to place itself in the 
position of those who passed the order and were 
put in possession of ail the knowledge, both of 
lact9 and of policy, which they had, and which 
by reason of things they were precluded from 
disclosing to a Court. To the same effect were 
the speeches of Lords Wright and Romer. In 
Greene's case, 1942 a. c. 284 : ( 1941-3 all e. r. 
388) these views were re-affirmed and it was fur¬ 
ther pointed out that even an authenticated 
copy of the order was sufficient and there was a 
presumption even against unnecessary affidavits. 
It is true that Lord Atkin differed from the other 
noble Lords in both cases and his speech meant 
for these two cases is to be found in Liversidge's 
case, (1942 A. C. 20G : 1941-3 ALL E. R. 338). 

[14] It is convenient at this stage to point out 
that nothing turns upon the difference between 
the phrases ‘reasonable cause to believe* and 'if 
satisfied.’ As observed by the noble Lords in 
Liver sidge's case, 3942 a. c. 20 G : (1941-3 all 


e. R. 33S) these words connote much the samej 
thing. To quote only one of them (Viscount 
Maugham) : 

"It will be noted that, on the view I have expressed 
as to the construction of the regulation it is the per¬ 
sonal belief of the Secretary of State that is in question, 
and that, if the appellant’s contention on this point 
were correct, the same question would arise in the 
numerous cases where an executive order depends on 
the Secretary of State or some other public officer 
being ‘satisfied’ of some fact or circumstance. It has 
never, I think, been suggested in such cases that tho 
Secretary of State or public officer must prove that he 
was so ‘satisfied’ when he made the order.” 

[15] It is also pertinent to point out that in 
that case the argument was that the use of the 
phrase ‘has reasonable cause to believe’ indicat¬ 
ed that an inquiry could be held and the issue 
made justiciable though counsel conceded that 
it would be different if the word ‘satisfied’ 
were used. Dealing with this aspect of the case 
Viscount Maugham said: 

“Thus, it is pointed out that in several places, and 
in particular in Reg. 18B, Para. (I A) the Secretary 
of State is only required to be ‘satisfied’ of something: 
see, for example, Regs. 2D, 18A, P. (I). In those 
cases it is conceded that there is no recourse to the 
Court, provided, of courso that tho Secretary of State 
acts in good faith. Tho different phrase ‘has reasonable 
cause to believe’ points, it is said, to a different 
standard and a different meaning. . . .” 

[16] We mention this because Mr. Bobde 
tried to advance an argument to the contrary 
and tended to suggest that what might be shut 
out under a rule using the phrase 'has reason¬ 
able cause to believe’ was not necessarily shut 
out when the phrase used is 'is satisfied.* One 
more reason for our adverting to this matter in 
some detail is that in Keshav Talpade v. 
King-Emperor , 1943 F. C R. 49 : (A. I. R. 
(30) 1943 F. C. 1 : 44 Cr. L. J. 5S8) Sir Maurice 
Gwyer C. J. made a reference to this matter. 
Their Lordships of the Federal Court made a 
difference between ‘reasonably suspected’ and 
‘satisfaction.’ The words 'is satisfied’ were held 
to go beyond what was represented by the 
words 'reasonably suspected.' We need not go 
into this matter in more detail because this case 
wa9 held by the Privy Council to be wrongly 
decided: See Shibnath Banerjee v. Emperor, 
A. I. R. (82) 1945 P. 0. 156 : (1945 F. C. R. 195). 
It is, however, pertinent to say that the words 
‘is satisfied* in the rule were regarded as con- • 
noting a personal requirement, even in Keshav 
Talpade's case, 1943 F. c. R. 49 : (a. I. R. (30) 
1943 F. C. 1 : 44 cr. L J. 588). 

[17] The decisions in Liversidge v. Anderson, 
1942 A. C. 20G : (1941-3 ALL E. R. 338) and 

Greene v. Secretary of State for Home Affairs , 
1942 A. C. 284 : (1941-3 ALL E. R. 388) Were 
generally followed in India in connection with 
R. 26 , Defence of India Rules and S. 8, Restric¬ 
tion and Detention Ordinance, 1944 (m [3] of 
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1944). In Vimlabai Deshpando v. Crown, i.l.r. 
(1945) Nag. 6: (A. I. R. (32) 1945 Nag. S) there are 
certain observations against these two decisions 
based on comments in law journals and though 
Bose and Sen JJ. cite with approval the speech 
of Lord Atkin, the universal acceptance of the 
dicta of the House of Lords cannot be ques¬ 
tioned. It has now been held that the sufficiency 
of the material on whioh the ‘satisfaction’ is 
based cannot be the subject of scrutiny by the 
Courts. We cite only a few of such cases. 

[13] In Sibnath Baiterjee's case, A.I.R. (30) 
1943 cal. 377 : (208 I. C. 493 (S.B.) ) which led to 
the examination of the whole subject of deten¬ 
tions, Hitter, Khundkar and Sen JJ. held that 
though the Court hod the jurisdiction to inquire 
whether the authority or person designated by 
R. 2G, Defence of India Rules, was satisfied as a 
matter of fact, the Court cannot inquire into 
the grounds of satisfaction or the sufficiency 
thereof. Though this ca3e was later overruled 
by the Privy Council it cannot be suggested 
that the second proposition was not sound. On 
appeal in the same case, the point was not so 
much as taken before the Federal Court as 
appears from the judgment of Zafrulla Khan J. 
where he says: 

■'It was conceded that the Court could not be invited 
tc investigate the sufficiency of the material or the 
reasonableness of the grounds upon which the Governor 
had been satisfied.” See King-Emperor v. Sibnath 
Earner jee, 1944 F. C. R. 1 (20) : (6) A. I. R. (30) 1943 
F. C. 75 :45 Cr. L. J. 341). 

In Taxman Prasad Sharma v. The United 
Provinces Government and another , 20 Luok. 
535 : (A. i. R. (33) 1946 Oudh 183) Madeley and 

Misra JJ. observed as follows: 

‘On the principles enunciated in Liversidge v. 
Anderson, 1942 A. C. 206 : (1941-3 All E. R. 338) 
and Greene v. The Secretary of State for Home 
A ffairs, 1942 A. C. 284 : (1941*3 All E. R. 388) it is 
clear that a Court of law empowered to exercise juris¬ 
diction under S. 491, Criminal P. C. cannot sit in 
judgment as a Court of appeal fori scrutinising the 
correctness ox* otherwise of the exercise of discretion by 
the Provincial Government or tbe Governor. Since the 
Government of India Act and the Ordinance obviously 
intend that the reasons or the informations which have 
impelled the authority concerned to take action should 
not bo subjeoted to a public judicial investigation, we 
cannot persuade ourselves to examine the sufficiency 
or tbe validity or the authenticity of the informa¬ 
tion." 

Similar observations are to be found in Kali 
Pd. Upadhya v. King-Emperor , 23 pat. 475 : 
(A. I. R. (32) 1945 Pat. 59 : 46 cr. L. J. 460) and 
Emperor v. Harish Chandra , I. L. R. (1943) 
ALL- 778 *. (A. I. R. (30) 1943 ALL. 277 : 44 
OP. L. J. 722 (F.B.)). 

[19] It is true that in Vimalabai Deshpande 
v. Crown , I. L. R. (1945) Nag. 6 : (A. I. R. (32) 
1945 Nag. 8) Bose and Sen JJ. relying upon 
tbe speech of Lord Atkin in Liversidge's 


case, 1942 A. C. 206 : (1941-3 ALL E. R. 33b) 
and the observations of the noble Lord in 
Eshugbayi Eleko v. Officer Administering the 
Government of Nigeria. 1931 A. c. 662:(A. r. R. 
(IS) 1931 p. C. 248) laid down certain dicta 
which tend to widen the scope of tbe inquiry. 
But these observations were mainly evoked in 
connection with R. 129, Defence of India Rules. 
Eshugbayi Eleko's case, 1931 A. c. 662: (A. I. R. 

(18) 1931 l*. c. 243) can hardly be regarded as 
an authority and has been correctly interpreted 
in J itendranath's case, GO cal. 364 : (A. I. R. 

(19) 1932 cal. 753 : 34 Cr. L. J. 245) to which we 
have already referred, and mu9t be read in the 
light of its own facts. This is how Remfry J. 

commented on that case: 

‘‘In the last cited case, tbe right of tbe executive 
depended on whether or no the petitioner was a 
deposed chiof and whether native law or custom 
required him to leave a particular area. These were 
not matters which, according to any enactment of the 
local legislature, were to bo determined by tbe Govern¬ 
ment alone." 

It would thus appoar that the opinion of the 
Provincial Government is not open to U3 to 
scrutinise unless the petitioner avers fraud, 
mistaken identity or some indirect and dishonest 
purpose. 

[20] We may also point out that the presump , 
tion that the order is in fact based upon proper; 
materials is a strong one and a heavy burden 
lies upon the petitioner which he cannot displace 
by mere denial or by asserting that be is not 
aware of any reasons. The leading authority fori 
this proposition is the dictum of Goddard L. J. 
(as he then was) (later approved by Viscount 
Maugham in the House of Lords) in Greene’s 
case, 1942 A. C. 281 : (1941-3 ALL E. R. 3b8) in 
the Court of appeal, where he says : 

"I am of opinion, that where on the return an order 
or warrant which is valid on its face is produced it is 
for tbe prisoner to prove the facta necessary to contro¬ 
vert it, and in the present case this has not been done. 

I do not say that in no case is it necessary for the 
Secretary of State to file an affidavit. It must depend 
on the ground on which the return is controverted, but 
whero all that the prisoner ?ays in effect is ‘I do not 
know why I am interned. I deny that I have done any¬ 
thing wrong,* that does not require an answer because 
it in no way shows that the Secretary 'Of State had not 
reasonable cause to believe, or did not believo, other¬ 
wise.” see Rex v. Home Secret ary, Ex parte Greene, 
1941-3 All E. R. 104 at p. 121. 

[21] The matter on this point also is not res 
integra. Apart from several decisions of the 
High Courts, there are two cases of the Federal 
Court directly in point. In King.Emperor v. 
Sibnath Banerji, 1944 (G) F.C.R. 1 (22) : (A.I.R. 
(30) 1943 F. C. 75 : 46 Cr. L. J. 341) Zafrulla 
Khan J. referred to Greene's-case, 1942 A. c. 
284 : (1941-8 ALL E. B. 388) and the passage oited 
above, though his Lordship did not comment on 
it beyond observing as follows : 
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“We may observe that the head-note in Greene's 
case, 1942 A. C. 234 :41941-3 All E. R. 3S8) reads as 
though the production of an order regular in form 
would have been conclusive, but their Lordships’ 
speeches in the two cases leave no room for doubt that 
the presumption attaching to an order regular on the 
face of it is only a rebuttable presumption.” 

The judgment of Spen9 C. J. is, however, more 
exhaustive and contains the following obser¬ 
vation : 

‘‘It is not sufficient merely to allege that the deten¬ 
tion i3 not in good faitb or bona fide or anything of 
that sort. 1'acts have got to be alleged by the detenu 
sufficient to persuade the Court that, although the 
order (X facie indicates that everything that should 
have been done has been properly done, it is entitled or 
it i3 proper for the Court, to call upon the Crown 
further to justify what is expressed to have been done 
in the order : vide Lord Maugham in Liversidge’s 
case, 1942 A. C. 206 : (1941-3 All E. R. 338) 
aDd Lord Wright’s observations in the Greene's case, 
1942 A. C 284 : (1941-3 All E. R. 388). The detenu 
must accept the position that the presumption omnia 
esse rite acta applies to the order and that once the 
order is proved or admitted the Court should prima 
facie, until the contrary is proved, assume it to have 
been properly made. Tie burden of proof is clearly on 
the dett-nu and it is for this Court to determine in these 
three cases whether that burden has been discharged.” 

It is true that in this particular case the learned 
Chief Justice was in a mincrity but his order 
was upheld on appeal to the Privy Council. 

[22] In the second case, viz., Basanta Chandra 
v. King.Emperor, 1945 F. c. R. 81 : (a. i. r. 
(32) 1945 F. C. 18 : 46 Cr. L. J. 559), the judgment 
of the Court was unanimous and has accordingly 
settled the law so far as subordinate Courts are 
concerned. This is what the learned Chief Justice 
observed : 

“The mere fact that the detenu challenges the 
factum or the bona fxdes of the order or the fact that 
the officers of Government must naturally be in posses¬ 
sion of information on the subject cannot be said to be 
‘proof to the contrary’ so as to make it incumbent on 
the Government to adduce evidence in support of the 
order. In Greene's case, 1942 A. C. 284 : (1941-3 
All E. R. 388) Goddard L. J. (as he then was) referred 
to the possible ignorance of the detenu as to the 
reasons for his internment and said that that would 
not shift the burden of proof, because ‘it in no way 
shows that the Secretary of State had not reasonable 
cause to believe or did not believe’ that it was necessary 
to detain the person. Reference was made to Bex v. 
Carr Briant, 1943-1 K. B. 607 : (1943-2 All E. R. 156) 
as to the extent of the proof required to rebut the pre¬ 
sumption in such cases; but as no proof whatever is 
forthcoming in this case, no question of quantum of 
proof arises. The detenu no doubt made some sweep¬ 
ing assertions in hia affidavits but no materials or 
sources of information with reference to which these 
assertions wore made were disclosed in the affidavit. 
No value oan therefore be attached to these assertions 
*••*"*•* 1'° permit suoh a device would practically be to 
allow the rule as to the onus of proof to be circumvented.” 

[23] This is clear authority and it is binding 
on us. We may, however, point out at this stage 
that no hard and fast rule can be laid down by 
whioh all euch applications can be decided. As 
pointed out in Imperator v. Keshav Govind 
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Gokhale , I. L. R. (1945) Bom. 317 : (A. I. R. (32) 
1945 Eom. 212 : 46 Cr. L. J. 608 (f.b.)) the Court 
has to consider the order in the light of the, 
surrounding circumstances. Foremost among thej 
considerations is any allegation of fraud or abuse, 
of the powers. These, however, have to be proved j 
like any other fact. As pointed out in Bex v.j 
Brixton Prison (Governor) Sarno, Ex parte, 
(1916) 2 K. B. 742 : (S6 L. J. K. B. 62) though the 
Court should not insist on mere technicalities, 
the petitioner mu9fc satisfy the Court that there 
has been in fact a misuse of the powers. Similarly 
fraud has to be pleaded and proved and the 
petitioner here also is in no better position than 
an ordinary litigant who alleges fraud and is 
required to prove it as pleaded by him. It, how¬ 
ever, is open to the detenu to show on the record 
that there was in fact no satisfaction. 

[24] To sum up then the position in these 
applications is this. Once the Legislature has 
given powers of detention to any person that 
power oan be exercised as the occasion arises 
and subject to the restrictions imposed in that; 
behalf. If the law allows the authority named 
to come to its own conclusions, a valid order 
showing on its face that the power has been 
properly exercised is a good return and raises a 
presumption that the action wa9 validly and 
properly taken. To get rid of this presumption 
the person detained must allege facts tending to 
show that there has been a mistaken identity of 
fraud on the statute or other misuse of the, 
powers. If ho fails to allege and prove facts 
he is not entitled to be released. On the other 
hand the Courts must be satisfied that the pro¬ 
per authority has considered the matter. Any 
error or mistake which shows that due care and 
attention was not paid to any particular case 
might prove fatal to the order. We cannot do 1 
better than quote here the observations of Sen 
and Gajendragadkar JJ. in Purshottam v. Em¬ 
peror A. I. R. (33) 1946 Bom. 333 (336) t (48 
Cr. L. J. 24) * 

“The difficult position in which the detenu is placed 
in such circumstances, therefore, makes it incumbent 
on the authority direotiDg the detention to apply all 
possible care and attention to the materials placed be¬ 
fore it before making the order of detention; and even 
a slight error or evidence of carelessness would tend to 
show that the necessary amount of care and attention 
had not been bestowed in the examination and con¬ 
sideration of such materials by such authority.” 

[26] We proceed now to examine the Act 
and the facts of this case in the light of these 
observations. We have earlier reproduced the 
material portion of the section under which 
aotion has been taken against Mr. Sohoni. 
Under that section the satisfaction of the Pro-1 
vincial Government must be in respect of one, 
of two things viz. that the person detained is 


Wasudeo Anant v. Emperor (IliJayatullah J.) 




1949 


Wasudeo Anant V. Emperor (Uidayaiullah J.) Nagpur 57 


either acting or is likely to act in a manner 
prejudicial to the public safety, order or tran¬ 
quillity. We are not concerned with the foment¬ 
ing or inciting of strikes and need say nothing 
about that portion. Now the object of the 
section is not penal but merely preventive. A 
person may not have acted up to the moment 
of his detention in the manner sought to be 
prevented but if there is a likelihood of his so 
aoting action can be taken against him. We 
have accordingly to see whether the Provincial 
Government has satisfied itself on one or the 
other or both before taking action. In this con¬ 
nection the order and the return prima facie 
raise a presumption that everything is in order. 
In the present case the only defect pointed out 
in the order was the use of the words ‘and’ in 
the preamble of the order which reads as follows: 

“Whereas the Provincial Government are satisfied 
that S. A. Sohoni of Akola has been acting and is 
likely to aot in a manner prejudicial to the public safety, 
order and tranquillity etc.” 

It was argued that the Act uses the word or’. 
A 3 regards the second and’ we think nothing 
j turns upon it because the 'acting’ can be pre- 
'judicial to the public safety as well as order and 
itranquillity. The first ‘and’ does admit of some 
argument especially as the Provincial Govern¬ 
ment’s return does not deny that Mr. Sohoni 
;was law-abiding till the date of his arrest. 
But being law-abiding is one thing and not 
^acting in a manner prejudicial to the safety 
etc., is quite another. Many a rumour-monger 
and many a person indulging in reckless talk 
may keep out of the clutches of law and yet 
act in a manner prejudicial to the public safety, 
order or tranquillity. The matter is cleared by 
the return and the grounds of detention which 
show that his membership of the R. S. S. is in 
mind. We may also point out that in Sibnath 
Banerji's case, 1944 f. o. r. i : (a. i. r. 

(80) 1943 F. O. 75:45 Cr. L. J. 341) ( op. cit. sup.) 
Zafrulla Khan J. made a point of the use of the 
word ‘or’ and animadverted against those orders 
which used this word. According to the learned 
Judge this showed a mechanical reproduction of 
the words of the rule (R. 26 of the Defence of 
India Rules). In this view the learned Chief 
Justice of India did not concur. There are two 
English cases in which the opinion of the learn¬ 
ed Chief Justice finds support and the orders 

■ 'ase (1942 A. C. 284 : 1941-3 

l the word ‘or.’ We do not, 
t this point is so substantial 
nu to an immediate release. 

is to the grounds of deten- 
\ supplied to the detenu. It 
1 that the grounds are not 
detention but to afford the 


detenu a chance to make a representation. 
Their purpose is limited though being a docu- 
ment vitally connected with the reasons of 
detention it forms an important piece of ovi-! 
deuce. In the grounds supplied in this case, it 
is clearly stated that the main reason for Mr. 
Sohoni’s detention is his intimate connection 
with the R. S. S. and that the R. S. S. is capa¬ 
ble of violence towards the leaders of other 
political organisations. No facts are disclosed 
though it is in a way suggestive that the action 
followed immediately after the assassination of 
a great leader. We are not entitled to con¬ 
jecture any more than the detenu. The action 
of the Provincial Government in declaring the 
R. S. S. an unlawful body immediately after¬ 
wards points to a continuity of action in which 
the arrest and detention of persons intimately 
connected with the R. S. S. were only links. 
The restraint in the matter of disclosure of 
grounds and particulars which S. 5 of the Act 
envisages must be borne in mind and it is not 
expected that the Provincial Government would 
reveal all its information. As we have said 
above, we are not entitled to conjecture why the 
R. S. S. was declared an unlawful association, 
what material the Government acted upon, and 
how that body of individuals is capable of 
violence because these matters are within the 
ken of the Provincial Government and are not 
known to us. We know from the return that the 
Provincial Government satisfied itself and the 
settled law in this country doc-s not allow us 
in such circumstancos to ask the Provincial 
Government to disclose to us all the materials 
and information on which the action was taken. 
The petitioner cannot shift the onus from him¬ 
self by merely asserting in a general way that 
thero are no grounds. Nor does such assertion 
constitute proof of fraud or indirect motive. 

[27] On behalf of the petitioner, Mr. Bobde 
cited certain orders of the Bombay High Court 
where on almost identical facts certain detenus 
were released. Our attention was not drawn at 
the time of the arguments to the difference be¬ 
tween s. 2 (l) (a), Central Provinces and Berar 
Public Safety Act and the corresponding section 
in the Bombay Act. In the latter, only a person 
acting in a manner prejudicial to public safety 
etc., can be detained whereas under the Act 
which we are considering even a person con¬ 
sidered likely to act in this prejudicial manner 
can be detained. What applies to the Bombay 
Aot does not necessarily apply to the Central 
Provinces & Berar Act which invests much 
greater powers in the executive. In view of 
this, we do not consider it necessary to examine 
these rulings in detail, nor do we consider it 
necessary to examine certain other rulings aris- 
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ing under S. 17, Criminal Law Amendment Act 
because no question of a conviction is involved 
but only preventive detention. 

[28] Mr. Bobde also relied upon Yimalabai 
v. Crown I. L. R. (1915) Nag. G : (A. I. R. (32) 
1915 Nag. s) and invoked the doctrine of malice 
in law adumbrated in that case. We have shown 
above that that case was concerned with R. 129, 
Defence of India Buies between which and the 
present section there is no more analogy than 
existed between R. 129 and R. 2G, Defence of 
India Rules. In view of this, we do not pro- 
pose to examine the question whether the doc¬ 
trine of 'malice in law’ can rightly be extended 
to such cases. That doctrine has caused con¬ 
fusion particularly in the law of defamation and 
has been the subject of adverse comments and 
it3 extension to such cases may be open to some 
doubt. It is also significant that their Lordships 
of the Privy Council have stated that they are 
not in agreement with all that is stated in that 
ruling. See Kiny.Emperor v. Vimlabai I. h. 
R. (1916) Nag. G51 : (A. I. R. (33) 19|G I\ C. 123: 
17 Or. L. J. 831). On those points on which the 
decision was approved by the Judicial Com¬ 
mittee the case is distinguishable. We are thus 
not impressed by this argument. 

[29] We are accordingly satisfied that Mr. 
Sohoni is legally and properly detained and is, 
therefore, not entitled to be released. The ap¬ 
plication fails and is dismissed. 

R.G.D. Application dismissed . 


A. I. R. (36) 1949 Nagpur 58 [C. X . 24.] 
Bose and IIemeon JJ. 

Provincial Government , Central Provinces 
and Berar — Appellant v. Sheikh Idu s/o 
Siitloo — Accused — Respondent . 

Criminal Appeal No. 341 of 1946 and Criminal Revns. 
Nos. 774 of 1916; 401 and 460 of 1947, Decided on 19th 
March 1948, from order of Magistrate, 2nd Class, Jub- 
bulpur, D/* 11th October 1946. 

(a) Public Gambling Act (1867) (as amended in 
C.P.), S. 3 — Common gaming house — Person 
collecting nal money cannot be convicted under 
S. 3 unless he does so for his own use or profit. 

W here a person found gaming in a common gaming¬ 
house is found to collect money which it is legitimate 
to infer is nal (commission) money, it does not follow 
that ho does so for his own use. Before he cun be con¬ 
victed under S. 3 it must be shown that he was collect¬ 
ing the money for his own use or profit. [Para 7] 

(b) Gambling Act (1867) (as amended in 
C. P.), S. 1 (ii)—House used for gaming by collect¬ 
ing nal money — House is common gaming house 
even if used only once. 

A house in whioh gaming with cards is carried on by 
coUecting nal (commission) money is a common gaming 
house within S. 1 (ii) even if only a single user of the 
house is established. It is not necessary to prove that 
tbo house is habitually used for suoh purpose. 

' [Paras 10 and 11] 


W. B. Pcndharkar , Addl. Government Pleader 

— for Appellant. 

V. B. Sen — for Respondent. 

Bose J_This judgment will govern Crimi¬ 

nal Appeal No. 341 of 194G and criminal Revi¬ 
sions NOS. 401 of 1947.774 of 194G and 460 of 1947. 

[2] Sheikh Idu and eight others were found 
gambling in a certain bouse. Proceedings were 
accordingly instituted against them under ss. 3 
and 4, Public Gambling Act, 1867, as amended 
locally. Sheikh Idu was acquitted under S. 3 in 
Criminal case No. 29 of 1946. All nine were, how¬ 
ever, convicted under S. 4 in Criminal case No. 28 
of 1946. Of the nine Sheikh Idu alone appealed. 
In the first Court he had been fined R9. 100 . 
In appeal this was reduced to rs. 50. 

[3] These decisions have given rise to the ap¬ 
peal and the revisions now before us. In the ap¬ 
peal the Provincial Government has appealed 
against the acquittal of Sheikh Idu under S. 3. In 
the revisions the Provincial Government has 
filed applications for enhancement first, of the 
Magistrate’s sentence of rs. 100 fine and second¬ 
ly of the appellate Court’s sentence ofRs. 50. The 
remaining revision is by Sheikh Idu against his 
conviction under S. 4. 

[4] We will deal with the criminal appeal 
first. The question here is whether Sheikh Idu 
was using the house in which the gambling was 
going on as a common gaming bouse for his own 
profit or gain. It is admitted that he is neither 
the owner nor the occupier of the house and the 
Crown relied only on the portion of S. 3, which 
deals with those who use “a common gaming 
house.” 

[ 5 ] The evidence establishes that Sheikh Idu 
was there and that he was gambling. The Circle 
Inspector of Police (p. w. 1) tells us that he 
found Idu taking nal or commission of G pies 
in the rupee. We are clear that this witness was 
not in a position to have any personal know¬ 
ledge of the fact. He just peeped in according to 
his own story while the gambling was in pro¬ 
gress. His assertion on this point is, in our 
opinion, no more than an inference from the 
fact that be found a sum of Rs. 12-5-0 under 
•Idu’s thigh. It is for the Court to decide whether 
from this fact and the fact of gambling an 
inference can properly be drawn that the 
Rs. 12-5 0 was nal money and that it was set 
apart for tho use or profit of Sheikh Idu. There¬ 
fore, all that the Circle Inspector’s evidence 
establishes is that Idu was present, that he was 
gambling and that he had kept a sum of 
Rs. 12-5-0 under his thigh. 

[6] Badriprasad (p. W. 2) is an unsatisfactory 

witness. He was tendered a pardon bat did not 
tell the whole truth and so his pardon was with¬ 
drawn and he was proceeded against as an 
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accused. He tells us that nal money was being 
collected but says in one place that it was for 
Dhaniram and in another that it was for 
Jhagdoo. 

[7] Munnilal (i\ w. 3) corroborates Badri- 
prasad (p. W. 2) to the extent of the presence of 
the accused Sheikh Idu and his participation in 
the gambling. He also tells us that Idu took 
10 annas out of rs. 20 in his presence. We think 
it legitimate to infer that this was nal money 
but not that the money was intended for the 
profit or use of Idu. We have little doubt that 
nal money was collected, and that would be 
usual in a case like this, but before Idu can be 
convicted under S. 3, it has to be shown that 
the money was intended for his use or profit. 
There is no proof of that and seeing that this is 
an appeal against an acquittal, we do not 
think it would be right to take a different view 
Ion this evidence. Simply because a man colleots 
money which it is legitimate to infer is nal 
money, it does not follow that he doe3 so far 
this own use because one of the gamblers could 
quite easily collect that for the use of the 
owner or the occupier of the house or whoever 
else is running the establishment. 

[8] The appeal of the Provincial Govern- 
ment against the acquittal fails and is dismis¬ 
sed. 

[9] As regards the criminal revisions, they 
arise out of Criminal case No. 28 of 1946, and the 
first point here is whether the conviction of 
Idu under S. 4 can be sustained. We think it 
can. 

[10] The evidence is, in our opinion, clear 
that Idu was in the house and that he was 
playing or gaming with cards. We See no 
reason to disbelieve the evidence of P. Ws. 1, 2 
and 3 to that effect. We also think it proved 
<hat nal money was being collected, and though 
we do not know for whose use this was being 
done, it is clear that it was being collected for 
either the owner or the occupier, or at least the 
user of the house, for gaming purposes. That 
we think is a legitimate deduction from the 
evidence, and that satisfies the definition of 
"common gaming house” in 8. 1 (ii), Public 
Gambling Act, and that in turn brings this case 
within the purview of S. 4. 

[11] It was argued that only a single user of 
the house is established in this case and that, 
we think, is correct. For that reliance was 
placed by the learned counsel for Sheikh Idu 
on Emperor v. Bapulal , I. L. R. (1936) Nag. 89: 
(A. I. R. (28) 1936 Nag. 78 : 37 Or. L. J. 688) 
where Gruer J. decided that it is necessary to 
prove habitual ueer before there oan be a con¬ 
viction under s. 3. With the utmost respect we 
are unable to see what justification there is for 


importing words of limitation into the section. 
The definition in s. l (ii) is to the following 
effect: 

“In the case of auy other form of gaming, any 
house . . . used for the protit or gain of the person . . . 
using such house.” 

If A walks into B’s bathroom and uses his 
towel to wipe his hands, he (a) has quite 
evidently used that towel even though he may 
have done that only onco. So also, if c walks off 
with D’s car and drives it with or without d's 
permission, ho has clearly used that car even 
though this may have been the first and the 
only occasion in which that was done. We can 
see no difference between the use of a room or 
a house and that of a car or a towel. As the 
definition does not place any words of limita¬ 
tion on the user, wo are unable to import 
limitations like “habitually.” Accordingly we 
hold that even though only a single user of the 
house is established in this case, that brings the 
matter within the purview of the definition. 

[12] The conviction of Sheikh Idu uuder 
S. l is upheld and his revision against that con¬ 
viction is dismissed. 

[13] As regards the other two revisions, they 
seek enhancement of the sentences respectively 
of the trial Court and the lower appellate 
Court. The Provincial Government relies on 
S. 15, Public Gambling Act because, according 
to it, there have been several previous convic¬ 
tions of Sheikh Idu. The trouble with that, 
however, is that these convictions have not been 
formally proved. It is true that was not the 
fault of the Crown because the trial Court held 
that that was unnecessary. At the same time, 
as we have no proof of those convictions before 
us, we cannot proceed on the assumption that 
there have been previous convictions if the 
matter is contested. 

[14] In the ordinary way, we would have 
sent for the records of the cases in which Idu is 
said to have been convicted and would have 
permitted the convictions to be proved in the 
usual way because, in our opinion, the matter 
was wrongly shut out in the first Court. But. 
here we think that is unnecessary because even 
if the convictions be accepted, we would not 
enhance the sentence of the trial Court. 

[16] Under S. 15 the Court is directed to 
double the sentence which it would have given 
to the accused, who has been previously con- 
victed, if he had been a first offender. Now in 
this case the gambling was not of a very heavy 
nature. A sum of Rs. 200 is all that was collected 
among 9 persons. In the circumstances, if 
Sheikh Idu had been a first offender, we would 
not have fined him more than Rs. 60, because 
the maximum penalty under S. 4 is Rs. 200 or 
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imprisonment for one month. That being the 
ease, if the previous convictions had been pro¬ 
ved, the utmost we would have given would 
have been a fine of R3 100. 

[ 16 ] The learned counsel for the accused sees 
no point in prolonging this matter by sending 
for the previous records and possibly running 
the risk of something more drastic than this. 
Therefore, we will accept the position that there 
have been previous convictions and sustain th'e 
sentence of the trial Court of Rs. 100 and set 
aside the sentence of Rs. 50 passed in appeal. 
The revision against the appeal accordingly 
succeeds and that against the decision of the 
trial Court is dismissed. 

K.S. Order accordingly. 


A. I. R. (36) 1949 Nagpur 60 (C. N. 25.] 
Bose and Mangalmurti JJ. 

Nazir Abbas Shujjat Ali — Appellant v. 
Raje Ajamshah and another — Respondents. 

Second Appeal No. 276 of 1942, Decided on 3rd 
December 1946, from appellate decree of Diet. Judge, 
Nagpur, D/- 12th March 19-12. 

(a) Tort—Negligence—Special damages—Plead¬ 
ings and proof—Cviil P. C. (1908), O. 6, R. 2. 

In a suit for damages for loss caused by negligouce of 
the defendant the plaintiff must establish, on the part 
of the defendant, first a duty to take care, secondly a 
breach of that duly and thirdly that such breach was, 
what the Courts call, the “proximate cause” of the los3 
or Injury to the plaintiff. The standard of care required 
is a matter of law and does not vary according to the 
individual although it does vary according to the cir¬ 
cumstances, for example, where the loss is alleged to be 
due to the negligent supervision of the defendant, with 
the kind of office which the defendant holds. Burden 
of proof is on the plaintiff. [Paras 5, 6 and 7) 

It is also necessary, whore the case is of special 
damage and not of general damage, to furnish parti¬ 
culars in the plaint and the matter must be proved as 
laid. Special damages are tangible losses, beiDg money 
which can be earmarked, and sensibly identified, and 
money which ha3 been or would have been bandied, 
damages which can be laid and proved in terms of 
figures : A. I. R. (20) 1933 Nag. 29, Rcl. on. 

. (Paras 7 & 8] 

innB in case of special damage, the Courts are con¬ 
fined to the allegations regarding the losses which are 
made in the plaint and have only to see whether those 
allegations are sustained and whether the matter other¬ 
wise fulfils the rules of negligence which the law lays 
down. [Para 8] 

Annotation: _ (’44-Com.) Civil P. C., 0.6, R. 2, Ns. 6 
Pts. 4, 5. 

(b) Tort — Negligence — Loss due to embezzle¬ 
ment due to negligence of manager—Loss made 
good—Effect. 

In a suit for damages for loss due to embezzlement 
occasioned by the defendant’s alleged negligence in his 
supervision, it being a oivil case, it is not enough for 
the plaintiff to prove that sums have been embezzled. 
He must also establish loss to himself, and there can 
fie no loss if the embezzled sums are subsequently re¬ 
paid. Unlike a criminal case in which embezzlement 
is of the essence and not the lose, and therefore the 


man is guilty even if he subsequently makes good the 
loss, in a civil case the fact of embezzlement is merely 
ancillary. What has to be established is loss, that is 
to say, not only embezzlement but also the fact that 
the misappropriated sums were not subsequently made 
good. [Para 12] 

(c) Tort — Negligence — Manager of Court of 
Wards —Standard of care required. 

In case of a suit for damages caused by the alleged 
negligence of the manager of a Court of Wards, the 
question is not whether he failed in some of his official 
duties but whether he failed in the standard of care 
which is required of a man in his circumstances. Mere 
slackness on his part or that he did not regularly per¬ 
form the inspection which be was supposed to perform 
is quite another matter. The question is not whether 
he could be departmentally proceeded against for fail¬ 
ing to conform to the standards which the department 
requires of its officers, but whether ho has failed to con¬ 
form to the standard of care whioh the law requires of 
a person in his position in an actioD based on negli¬ 
gence. [Paras 17 and 20] 

Negligence is a tort and not a departmental offence. 
Its ingredients are different. It is necessary there to 
show that no reasonable man in the defendant’s posi¬ 
tion would have acted as the defendant did and further 
that his action was the “proximate” cause of the loss. 

[Para 31] 

Efficiency after all has to be paid for. It has its own 
price. And if those in charge are unwilling to pay the 
price they must not expect the quality and results 
which higher priced goods fetch, and are expected to 
fetch, in the open market. The standard of diligence 
and care which Court would require of a firm of char¬ 
tered accountants in London cannot be applied to an 
office like managership of an estate under Court of 
Wards where the manager is not a highly paid officer, 
unburdened with heavy work. The law does not exact 
impossible or unreasonable standards. [Para 33] 

(d) Evidence Act (1872), S. 21— Receipts-Value 
of, as admission against party not claiming through 
executant. 

A receipt is nothing but an admission by the party 
making it that he is receiving the money specified in 
the document. It is an admission against his own inte¬ 
rest and of course he is bound by it, and so are those 
who claim through or under him. It i3 not admission 
against person not claiming through him. [Para 22] 

(e) Tort—Negligence—Suit for special damagfc 
—Proof—Negligence must be proximate cause of 
loss. 

Even if there has been negligence in the abstract, it 
has further to be shown that it was the ''proximate 
cause” of the loss. [Para 84] 

Where the loss was due to the dishonesty of a servant 
working under the defendant the defendant was not 
held responsible for the loss Dishonesty could not be 
said to be either a necessary or a natural consequence 
of the slackness in the management, though the slack¬ 
ness might make dishonesty easier : (1893) 1 Q. B. 469; 
(1894) A. C. 419 and (1867) 3 Q. B. 25, Applied. [Para 35] 

Fida Hussain and A. Ahmed — for Appellant. 

S. C. Dube and P. R. Padhye —for Respondent. 

Judgment —This appeal arises out of a suit 
for damages for loss said to have been caused to 
the plaintiff’s estate by the negligence of defen¬ 
dant 4. The suit was decreed and defendant 4 
appeals. 

[2] The plaintiff is the owner of the Sansthan 
estate which is under the Court of Wards. 
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Defendant 4 was at all relevant times the 
plaintiff’s manager. He was in charge as such 
manager from 10th April 1935 to 17th July 1937. 

[8] The estate consists of some 50 villages 
divided into 13 circles. Defendant 1 is one of the 
plaintiffs kamdars and was working in one of 
these circles, viz., Bazarkund cirolo. The res- 
pective duties of defendants 1 and 4 , so far as 
they are relevant to this case, are set out in the 
plaint. The work of defendant 1 , the kamdar, 
was, among other duties, to make realisations 
from tenants and to pay them moneys for the 
surrender of their tenancies. Defendant 4 ’s prin¬ 
cipal duty was to supervise the work of the 
kamdars, and in particular of defendant l. 

[4] The plaintiff’s case is that defendant l 
embezzled moneys totalling Rs. 3,613-11 3 between 
the period February 1937 down to July 1937, and 

that these embezzlements were rendered possible 
by defendant 4’s negligence. 

[6] In a suit for negligence the plaintiff must 
establish, first a duty to take care, secondly a 
breach of that duty and thirdly that such breach 
was, what the Courts call, the “proximate cause” 
of the loss or injury to the plaintiff. 

[6] The standard of care required i 3 a matter 
of law and does not vary according to the in¬ 
dividual although it does vary according to the 
circumstances, that is to say, in a case like the 
.present, with the kind of office which defendant 4 
jholds. What is alleged against defendant 4 in the 
imain is that he was slack in his supervision and 
did not enforce the accounting rules of the office 
with sufficient rigidity. It is denied by defen¬ 
dant 4 that he failed in the standard of care 
which would be required of a reasonable man 
in his circumstances. He also denies that in fact 
any loss was caused to the estate, and/or that if 
such loss was caused that it was the proximate 
cause of the loss. 

[7] The burden of proof is on the plaintiff ; 
also it is necessary to point out that this is a 
jcase of special damage and not of general dam¬ 
age, and accordingly particulars must be furni¬ 
shed in the plaint and the matter must be proved 
as laid. 

[8] The difference between special and general 
damages is explained in Damodhar v. Vishva - 
nath and three others, 28 N. L. R. 320 at p. 322 : 

(A. I. R. (20) 1933 Nag. 29). Relying there on a 

quotation from Walsh and Weir on Pleadings in 
India it was observed that when the losses com- 
plamed of are what may be 

‘colloquially described as tangible losses, being money 
which oan be earmarked, ^nd sensibly identified, and 
money which has been or would have been handled”, 
then the damages are special. Halabury in his 
Daws of England, Vol. 10, p. 846 calls it, 

I of figured wllIch ' can be Iaid and proved in terms 
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The losses complained of bore fall within the 
purview of these definitions and accordingly come 
within the legal category of special damage. 
Therefore, we are confined to the allegations! 
regarding the losses which are made in the plaint 
and have only to see whether these allegations 
are sustained and whether the matter otherwise 

fulfils the rules of negligence which the law lays 

down. 

[9] The losses complained of in the plaint can 
be divided into three periods, first losses which 
ocourred before the date of the detection which 
is given as 9th April 1937 , secondly those which 
occurred on the date of detection viz., 9th April 
1937, and thirdly subsequent losses: We will 
deal with each separately, but before doing so 
will give the general situation. 

[ 10 ] The position was this. Defendant 4 was 

the manager of this estate from loth April 
1935 to 17th July 1937. Defendant 1 was the 
kamdar of Bazarkund circle. He is said to have 
embezzled moneys during the period of defen. 
dant 4 s management. R. D. Gour, the Officer, 
in-charge, Court of Wards, (p. w. G) inspected 
this estate on 9th April 1937 and he is said to 
have discovered the defalcations of which com- 
P amt is made in this suit. According to the 
plaintiff, this was due to defendant 4 ’s negligence 
in supervising the work of defendant 1 . ° 

[11] On 10 th April 1937 R. D. Gour, having 
discovered the four defalcations, ordered defen¬ 
dant 4 to arrest defendant 1 and seize his papers 
and books. Again, defendant 4 was negligent. 
He did not go in person to execute this charge 
with the result that defendant 1 was able to 
escape from the custody of the peon who was 
sent to bring him to Nagpur. The oonsequence 
of this was that defendant 1 was at lar^e with 
the receipt-books of the estate and was enabled 
to make realisations from the tenants. These 
realisations he embezzled and they form the 
total dealt with under the third head which we 
have described as subsequent losses. Defendant 4 
is said to be made liable for these also. 

[ 12 ] This being a civil case, it is not enough for 
the plaintiff to prove that sums have been embez¬ 
zled. He must also establish loss to himself, and 
there can be no loss if the embezzled sums are sub¬ 
sequently repaid. Unlike a criminal case in which 
embezzlement is of the essence and not the loss, 
and therefore the man is guilty even if he subse-’ 
quently makes good the loss, in a civil case the 
fact of embezzlement is merely ancillary. What 
has to be established is loss, that is to say, not 
only embezzlement but also the fact that the 

misappropriated sums were not subsequently 
made good. y 

[13] We say this because, according to the 
allegations in the plaint, whatever was embezzl- 
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eel upto January 1937—assuming they were tem¬ 
porary misappropriations—were subsequently 
made good in that month. The accounts were 
completely squared up and nothing was left out¬ 
standing. Accordingly, we start with the position 
that there was no loss upto January 1937 which 
was not made good. We are, therefore, left with 
a very short period, viz., the seven months 
between January 1937 and July 1937. The fact of 
embezzlements or irregularities prior to January 
1937 is only relevant in ascertaining whether 
defendant 4 was negligent or not, that is to say, 
whether circumstances had been brought to his 
notice which ought to have placed him on his 
guard. 

[14] We have it admitted from defendant 4’s 
evidence as id. w. 1 that irregularities in the 
case of this kamdar occurred in July 193G, that 
is to say, that instead of paying the realisations 
made in the month of June into one of the State 
treasuries the kamdar kept them with himself 
and paid late. Uptill that time, as far as we 
can judge, there was no complaint against this 
man. Therefore, we have the position that from 
April 1935 down till July 193G, that is to say, 
when the irregularities would in the normal 
course have first been discovered, there was 
nothing against the kamdar. He seems to have 
been working well. 

[15] Next, w 7 e find from defendant 4’s evi¬ 
dence that there were further irregularities in the 
months of August, November, December 1936 and 
of January 1937. According to R. D. Gour’s 
endorsements on Ex. P-148, none of these moneys 
which ought to have been paid into the treasuries 
within ten day3 of receipt, were outstanding 
for more than a month. That also appears from 
the register [Ex. P--2) which we were shown. 

[16] These are the facts up till January 1937, 
and what we have to determine is whether a 
reasonable man in defendant 4’s position would 
have dismissed the kamdar or acted otherwise 
than he did. That, in our opinion, is a difficult 
question to answer because many factors have to 
be taken into account and it is essential that a 
large degree of discretion and latitude be allowed 
to officers occupying the position of defendant 4 . 
On the one hand, they have to deal with imper¬ 
fect material—material which is not always dis¬ 
honest. We know that arbitrary rules of ac¬ 
counting which are laid down for the greater 
protection of the estate are not always observed 
to the letter and that in some cases the matter 
is beyond reasonable human control. Therefore, 
when a man finds a person who up till then had 
been working reasonably well suddenly becom¬ 
ing slack in his duties, but at the same time is 
never to his knowledge dishonest because the 
moneys are paid in full within a month instead 
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of within ten days, he is left in a difficult posi¬ 
tion. He has to judge whether this man is 
dishonest and whether hi3 services should be 
terminated or whether he should be left at large 
with a caution. In such circumstances one man 
may decide one way and another another. But 
it would be difficult to say that the person who 
followed the more lenient, and possibly the more 
humane course, was necessarily negligent to the 
point of suffering loss for any subsequent dis¬ 
honesty of an hitherto well-behaved employee. 

[173 Added to this we have to bear in mind 
the difficulties of defendant 4’s own position 
owing to the onerous duties placed upon his 
shoulders. In addition to being in charge of 
the Sansthan estate consisting, as we have said, 
of 50 villages with 13 circles, he was about thi3 
time placed in charge of the junior Bhonsla 
estate as well. Then his head clerk and his rea¬ 
der also fell ill round about that time with the 
consequence that things in hi3 office were a 
little disorganised, as naturally they would be. 
We find it difficult to hold that a man in cir¬ 
cumstances like these, overburdened with work, 
was necessarily negligent in omitting to notice 
the defalcations which occurred between January 
1937 and April 1937 when they were detected by 
R. D. Gour. Of course, he would have seen at a 
glance that the moneys were not being paid into 
the treasury in time if he had inspected the re¬ 
gisters with any care; also he ought to have done 
this. But the question is not whether he failed in 
some of his official duties but whether he fail¬ 
ed in the standard of care which is required of 
a man in his circumstances. If he had noticed 
the matter what would he have done ? Hitherto 
he had cautioned this man. We have it in evi¬ 
dence that not only was the defendant 1 caution¬ 
ed but he was also fined. His salary was reduced 
by Rs. 5 a month from 1st May 1936, and again 
by Rs. 10 a month from 17th June 1936 down to 
30th September 1936 (see Exhibit P-148). This, 
however, was done for making poor recoveries 
but not for dishonesty. Therefore, it is evident 
that defendant 1 was called to book and was 
punished because of his slackness. It is difficult 
to say that the discretion which defendant 4- 
exerci3ed in this matter was wrongly exercised 
at that time with the knowledge of the material 
then at his disposal. If it was not, then it is diffi¬ 
cult to say that there was any negligence such 
as would necessarily lead to a loss of money to 
the estate down to January 1937. 

[18] Considering the next period between 
January 1937 and 9th April 1937 when the de¬ 
falcations are said to have been detected by 
R. D. Gour, the lower Court finds, and that has 
not been challenged, that due to the sickness of 
defendant 4’s head clerk and his reader the neces- 
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sary registers were not put up to him in the 
month of February as they would normally have 
been and that he did not see them till March. 
We take it that this means that defendant t 
was not negligent in not inspecting these regis¬ 
ters in February as he would have done in the 
ordinary course. The state of affairs in the office 
over which he had no control reasonably prevent¬ 
ed him from carrying out his normal duties. 
Therefore, no negligence can bo attributed to 
him on that account. 

[19] When the registers were seen in March, 
of course, the fact of late payments ought to 
have struck defendant 4. But again, what action 
should have been taken on that is another 
matter. It is impossible to say that defen¬ 
dant 1 shall have been dismissed or suspended 
because, as we have shown, there was no dis¬ 
honesty down till January 1937. All that there 
was against him was slackness. He did not pay 
into the treasury on due date the sums which 
he had recovered, but that, apart from the rules 
of this estate which are necessarily arbitrary, is 
a matter of opinion. Some offices allow persons 
to hold moneys as long as a month, others even 
longer. Therefore, the fixing of 10 days is purely 
arbitrary. Secondly seeing that thei^ had been 
no dishonesty down till then, and seeing that the 
man had been punished for general slackness, it 
is difficult to hold that a person who did not 
dismiss defendant 1 on the spot because of simi¬ 
lar slackness in February-March was negligent. 

[20] From then the next inspection would 
have been in April, and that was the date on 
which R. D. Gour discovered these defalcations, 
or late payments, as the case may be, depend¬ 
ing on whether there was dishonesty or merely 
slackness as before. Examining the matter care¬ 
fully in all its aspects, we are of opinion that 
defendant 4 can not be said to have fallen short of 
the standard of care which the law requires of a 
peason in his office in doing what he did. There 
is no doubt that he also waB slack. There is no 
doubt that he did not regularly perform the 
inspections which he was supposed to perform. 
But that is quite another matter. The question 
we are concerned with here is not whether he 
could be departmental^ proceeded against for 
failing to conform to the standards which the 
department requires of its officers but whether 
he has failed to conform to the standard of care 
which the law requires of a person in his posi¬ 
tion in an action based on negligence. We are of 
opinion that that has not been established. 

[21] The next matter is even more difficult so 
far as the plaintiff is concerned. The question 
is whether any loss has been proved. We will 
deal with this first under the bead of recoveries 
said to have been made by defendant l from 
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tenants and so forth. The only proof regarding 
this is receipts said to have been passed by de¬ 
fendant 1 and certain entries made in the regis¬ 
ters kept in defendant l’s office by persons who 
have not been called as witnesses. None of the 
persons who made the payments has been called 
nor has any person who saw the payments 
being made. Therefore, all we have is the receipts 
passed by defendant 1. His signature on these 
receipts is proved but nothiug more. In our opi¬ 
nion, that is not evidence against defendant i. 

[22] A receipt is nothing but an admission by 
the party making it that he is receiving the 
money specified in the document. It is an ad- 
mission against his own interest and of course 
he is bound by it, and so are thoso who claim 
through or under him, but defendant 4 does not 
claim under defendant 1 , and accordingly if loss! 
to the estate is to be established as against de- 
fendant 4 it is necessary that something more 
than the admission of defendant l through whom' 
defendant 4 does not claim should be proved.! 
As there is nothing more we are of opinion that 
the loss has not been proved. 

[23] It is unnecessary on this view to go into 
further details but we will mention that in a 
number of cases there are do receipts at all and 
in other cases such receipts as are on the record 
have not been proved. But that apart, it is un¬ 
necessary to discuss this further because, in our 
opinion, these receipts are not evidence against 
defendant i. They would have been good cor¬ 
roborative evidence had there been other and 
more direct evidence, but in the absence of such 
evidence they cannot be used against the defen¬ 
dant. Accordingly, the loss said to be due to 
defalcations in respect of sums of money realised 
from tenants by defendant 1 has not, in our 
opinion, been established. 

[24] This covers the first period with which 
we are dealing, viz., the period between Janu¬ 
ary 1937 and April 1937. and also the losses which 
occurred on 9th April 1937. We pause to observe 
however, in respect of these that in view of the 
fact that defendant 4 could not reasonably have 
been expected to take action before 9th April 
1937, he was in no better position than R. D. 
Gour. The losses had already occurred, and, 
therefore, no action which he could have taken 
on or after 9th April 1937 would have obviated 
the losses which occurred up to that date. Ac¬ 
cordingly, on that ground also defendant 4 
would not be liable assuming there had been no 
actionable negligence up to that date. 

[26] As regards the losses after 9th April 1937. 
These are said to be due to defendant 4’s 
negligence in omitting to proceed to Peth when 
ordered to do so on loth by R. D. Gour and in 
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omitting to arrest defendant 1, seize his papers 
and bring him to Nagpur. 

[26] So far as this is concerned, the endorse- 
ment by R. D. Gour on Ex. r-148 shows that 
whatever the original instructions given to 
defendant 4 were, they were subsequently modi¬ 
fied and R. D. Gour told defendant 4 that he 
need not proceed further than Mansar for thi 3 
purpose. But even if he had gone to Peth, it is 
obvious that he could not have been expected to 
grapple with this man personally should that 
have proved necessary, nor could he have been 
expected to keep him in his personal presence 
the whole time. All that could reasonably have 
been expected of him would be for him to take 
with him the very peon whom he sent to Peth, 
to place the man in the peon’s custody and to 
come back, possibly on the same train as the 
one on which the peon and defendant 1 travelled, 
or to leave them to come back by train while 
he himself proceed by car from Mansar. In 
either event, seeing that the man came as far 
as Nagpur and then bolted from the Nagpur 
railway station, we think in all probability the 
same would have happened even if defendant 4 
had gone to Peth or to Manser. In the circum¬ 
stances, his failure to carry out R. D. Gour’s 
orders has not, in our opinion, been shown to 
have occasioned defendant l’s flight. 

[27] As regards the papers which, it is said, 
defendant 4 should have seized, theso, we ascer¬ 
tained from counsel, are limited to rent receipt- 
books of the estate. What is said is that, because 
defendant 4’s negligence in omitting to seize 
these papers, defendant 1 was left in possession 
of these rent receipt-books and was thereby 
enabled to misuse them for the purpose of realis¬ 
ing rents from the tenants and embezzling the 
realisations. It is further the plaintiff’s case, in 
this connection, that defendant 1 had been 
abstracting these books from the Peth office and 
using them for the purpose of issuing post-dated 
receipts, and the plaintiff has filed in this con¬ 
nection, certain receipts which were undoubtedly 
post-dated. They could not have been issued on 
the dates they bear because defendant 1 was 
then in jail custody. Therefore, it is evident 
that even if defendant 4 had proceeded to Peth 
he would not have found these missing books. 
He might, of course, have discovered that they 
were missing but he would not have been en¬ 
abled to get control of them. He had no autho¬ 
rity to arrest this man, and accordingly all he 
could have done would have been to bring the 
man with him to Nagpur and hand him over to 
the police. If he had brought the man to Nagpur 
then, as we have already pointed out, he would 
have been as free to escape as when the peon 
brought him. Accordingly, even compliance 


with Gour’s orders would not have prevented 
the misappropriations which occurred subse¬ 
quently. These misappropriations cannot, in our 
opinion, be directly attributed to defendant 4’s 
negligence. 

[28] It i9 relevant to note here that R. D. 
Gour actually had defendant 1 in his custody in 
the sense that he took him to the Deputy Com¬ 
missioner on 21st April 1987, as he admits in his 
deposition as P. w. 6. According to him, defen¬ 
dant l confessed to everything before the Deputy 
Commissioner. Despite this, neither Gour nor 
the Deputy Commissioner thought of arresting 
the man, or of banding him over to the police, 
or even of suspending him. Instead they let him 
go back to his work. Now, Gour was the Officer- 
in-charge of this estate. The Deputy Com¬ 
missioner is directly in charge of the Court of 
Wards. He is also the District Magistrate and 
head of the district. He had every authority to 
arrest. If therefore neither of these authorities 
considered it necessary even to suspend defen¬ 
dant 1 despite his confession the manager can 
hardly be blamed for not considering the matter 
as urgent as is now sought to be made out. 

[29] The learned Judge of the lower Court 
says that^his shows no more than that Gour 
was also negligent and that another man’s 
negligence will not absolve defendant 4. Thi 3 is 
unexceptional as a proposition of law r , but on 
the fact of negligence it is important to note 
that, taking all the surrounding circumstances 
into consideration, two officials, one the head of 
the district and in direct local charge of the 
maintenance of law and order as well as the 
Court of Wards, did not consider the matter 
sufficiently urgent to require even immediate 
suspension let alone arrest. There was, there¬ 
fore, room for difference of opinion regarding 
the proper course to adopt. We repeat we are 
not here concerned with defendant 4 ’s disregard 
of departmental orders but with the action 
which a reasonable man conducting his own 
affairs in similar circumstances would be likely 
to take. 

[30] One of the heads of claim relates to 
cheques issued to defendant 1 for accepting sur¬ 
renders from tenants. This comes to Rs. 1,165. 
Here again, in our judgment, the matters w’e 
have set out above absolve defendant 4 from 
liability for actionable negligence. In any event 
he had only between the end of January and 
9th April 1937 in which to take action. He 
issued four reminders regarding this, and, taking 
into consideration his difficulties regarding the 
illness of his reader and head clerk and the fact 
that he was suddenly placed in charge of two 
estates, we do not think his omission to take 
sterner action can be regarded as actionable. 
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[SI] In absolving defendant 4 from liability 
for actionable negligence we must not be under- 
stood to say that he was a diligent officer. It is 
patent that be was not, and how far he laid 
himself open to departmental punishment is 
another matter. Those in charge of ollices like 
this frame rules, necessarily arbitrary, for their 
own protection, and they are justified in punish¬ 
ing departmental^, even to the extent of dis¬ 
missal from service, for failure to observe their 
rules, because offices of this sort have to see 
that they are not exposed to the possibility of 
loss due to the dishonesty of servants. They are, 
therefore, justified in holding a man in charge 
departmentaliy responsible even when there is 
only a possibility of loss. They are justified in 
punishing even when no defalcations have occur¬ 
red. It is enough in their case for them to say 
that a failure to observe their rules lays them 
open to a possibility of loss. It is quite'anotber mat¬ 
ter to hold that that lays a departmental offender 
open to an action grounded on negligence. Negli¬ 
gence is a tort and not a departmental offence. 
Its ingredients are different. It is necessary 
there to show that no reasonable man in the 
defendant’s position would have acted as the 
defendant did and further that his action was 
the "proximate” cause of the loss. 

[32] We have already said that reasonable 
men do not necessarily dismiss a man on the 
spot because he makes late payments into the 
trea9ary. Some act one way and some another 
and neither can be said to be wrong. We do not 
say that a time can never be reached when re¬ 
peated slackness would not call for sterner action 
than a mere warning, but the dividing line is 
difficult to draw, and Courts must see that offi¬ 
cers in the defendant’s position are not saddled 
with unreasonable burdens. The law cannot, 
and does not, exact impossible standards in a 
matter of actionable negligence. Those in charge 
of offices like these have many complicated fac¬ 
tors to take into account. They usually have 
imperfect material at their disposal to start with. 
They have to contend against poverty and a 
low-paid and overworked establishment. They 
have to consider pauoity of communications and 
have further to take into account the difficulty 
of replacing unsatisfactory men. Often it is a 
choice of evils and one may easily jump from 
the frying pan into the fire. 

[33] Next it is often difficult to remove a man 
at once however unsatisfactory he may be because 
of the conditions of one’s own office. A point is 
reached when one man cannot be expected to 
do everything. Defendant 4 was in oharge 
of two large estates. The Sansthana estate in 
itself is so large that it requires its manager to 
iiour for 20 days in a month and yet expects no 
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more than one visit to each circle every year. 
The Junior Bhonsla estate is also a large one and 
must have similar rules. When, therefore, a man 
is suddenly placed in charge of two large estates 
and is in addition expected to perform magis¬ 
terial duties, as was the case hero, it is easy to 
see that his position is not easy. And when on 
top of all, his reader and head clerk fall ill at the 
same time and are absent from their duties for 
an appreciable length of time it is easy to see 
that his position is not an enviable one. If he 
leaves the multifarious duties which he must 
perform in the ten days available to him at head¬ 
quarters and proceeds to the spot where no more 
than the slackness of a kamdar appears on the 
material at his disposal he will necessarily fall 
into arrears at headquarters. He can only go 
on tour at the expense of other duties. If he dis- 
misses a kamdar at such a juncture there is 
bound to be dislocation. ^Iso he has to guard 
against the possibility of similar slackness else¬ 
where duo to his absence. It is difficult for Judges 
probing the matter after the event to gauge with 
nicety the exact requirements of the situation. 
Courts should not weigh such questions in too 
fine a set of scales. The answer to such situations 
is not actions for negligence but a better paid 
and less overworked staff. The efficiency of a 
firm of chartered accountants in London or Now 
York cannot be expected of the imperfect mate¬ 
rial we find here. Efficiency after all has to be 1 
paid for. It has its own price. And if those in 
charge are unwilling to pay the price they must 
not expect the quality and results which higher- 
priced goods fetch, and are expected to fetch, in 
the open market. The standard of diligence and 1 
care which Courts would require of a firm of 
chartered accountants in London cannot be ap.; 
plied to offices like the one we have here. As we 
say, the law does not exact impossible or unrea¬ 
sonable standards. 

[34] Next is the rule that even if there has 
been negligence in the abstract, and that of 
course there has been in the sense that the 
manager here was either incompetent or slack, 
it has further to be shown that that negligence was 
the "proximate cause” of the loss. Now it is 
clear that the immediate cause of the loss, assu- 
ming there was any, was the dishonesty of the 
kamdar. Therefore, a third' party intervened 
between defendant 4 and the loss, and the ques¬ 
tion is whether defendant 4 is responsible. 

[35] The rule regarding remoteness of damage 
is stated thus in 23 Halsbury’s Laws of England 
(Hailsham Edn.) p. 729: 

"Remoteness of damage in cases of negligence .... 
depends on whether or not there is an absence of direct, 
necessary and natural sequence between them.” 

Now whatever may be said about the directness 
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lin this case we cannot bring ourselves to consider 
that dishonesty is either a necessary or a natural 
consequence of a failure to pay money into a 
treasury witb.n the arbitrary limit of time fined 
by a given set of rules. We agree that slackness 
of this description makes dishonesty eas>er, but 
we cannot say that dishonesty is a necessary and 

natural outcome of slackness. 

[36] The distinction is well brought out in 

Cn}b v Great Western Railway Company, 


Baswantrao Bajirao v. Emperob 

eiDg the plaintiff’s claim with costs in all three- 

Courts will now be passed. 

B G D Appeal allowed . 


0893) 1 Q. B. 459 1 (62 U J. Q- B. 335) There a 
passenger was robbed of his purse while travell- 
fug in a overcrowded railway carriage. He sued the 
company for damages alleging that the cause of 
bis loss was the negligent act of the company in 
permitting the overcrowding. In the Court ot 

Annt al Lord Esher M. R. said : , , 

think there v?as a breach of duty on the part of 
the railway company; but that of itself does not con- 
otiinte a cause of aciion. ^bere must be damage which 
rpsnlts from the breach of duty. The breach of duty 
1 .* complained of was overcrowding the railway car- 
• e in which the plaintiff was seated so as to faciliiate 
the robbing; but where it is alleged that damage is the 
result of the breach of duty it must be shown that the 
ftamace is wbat would ordinarily result from the over- 
crowdirg 1 cannot think it can be said that the natural 
result of overcrowding the carriage was tbat^6ome of 
the other passengers would rob the plaintiff. 

So also Lord Bowen, who said : 

'‘The damage must be such as would flow from the 
breach of duty in the ordinary and usual course of things. 

It is impossible to argue that overcrowding the Car¬ 
rie gp was the immediate cause of felony being committed; 
it may conduce the felony, but the felony is not tnc ,ia- 
tural consequence of the carriage berng overcrowded 

This decision was upheld by the House of Lords 
in Cobb v. The Great Western Railway Com¬ 
pany • (1894) A. C. 419 : (63 Xj. J. Q. B. 629). The 
Earl of Selborne said: 

“It is Dot. in my opinion, enough to suggest (as the 
plaintiff does) that to eufier such overcrowding was to 
facilitate the bustling and robbing of the plaintiff.” 

And Lord Sband, 

‘‘the damage is, I think, of a kind too remote to be 
regarded as the direct or natural consequence of the 
company’s act.” 

So also in Glover v. London and South Wes¬ 
tern Railway Company , (1867) 3 Q. B. 25 : (37 
1,. J. Q. B 67), a paseeDger was wrongfully or¬ 
dered to leave a carriage, in which be was tra¬ 
velling, by the company’s servants. He left behind 
him a pair of race glasses, and as the train 
proceeded without bim they were lost. It was 
held that the loss was not the natural result of 
the wrongful act. So here, continued breach of 
the accounting rules undoubtedly facilitates dis¬ 
honesty but we aTe unable to say that dishonesty 
follows as a necessary and natural consequence. 
It sometimes does, but that is all. 

[37] The appeal succeeds. The decrees of the 
lower Courts are set aside and a decree diemis- 


"The quotations are from 62 L.J.Q.B.335atp.837—Ed. 
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Bose and Hidayatullah JJ. 
Baswantrao Bajirao— A caused — A ppellanV 
v. Emperor. 

Criminal Appeal No. 295 of 1946, Decided on Is* 
April 1947. from order of Sessions Judge, Amraoti, 
D/- 2nd September 1^46. 

(a) Evidence Act (1872), S. 105 _ Insanity — 
Burden of proof is on accused—Nature of insanity* 
required to escape punishment — There isi nft 
benefit of doubt in this matter—Penal Code (I860),. 

S 84 

An* accused who has been proved to have killed the- 
deceased, is not entitled to aoy benefit of doubt as tn 
his msanity because the burden iB on him to prove 
strictly that he committ d the act in a moment ot 
insanity. The exemption of insanity must be clearly 
made out before it is allowed. It iB not every kind or 
idle and frantic humour of a mao, or something, 
unaccountable in his actions, which will show bun to- 
be such a madman as is to be exempted from punish¬ 
ment; but where a man is totally deprived of bis 
understanding and memory, and does not know what, 
he is doing, any more than an infant, or a wild beasts 
he will properly be exempted from the punishment ot 
the law; (1844) 1 Cox. 80 and (1843) 1 C & K. 129, 
Bel on. (Paia l<a} 

Annotation. — (’46-Man ) Evidence Act, S. 105, Ns.. 

1 and 5. 

(b) Penal Code (1860), S. 84 — Legal insanity — 
Nature of — Inferential insanity — Tests indicated 
—Evidence Act (1872), S. 105. 

The law makes a distinction between medics] andr 
legal ioeanity. The burden is on the accu-ed of proving- 
that he did not know the nature of bis act or that the 
action whch he did was wrong or contrary to law. By 
the first is meant the prisoner’s consciousness of the' 
beariDg of his act on those affected by it and by the 
second the prisoner’s consciousness, in relation to 
himself. The words ’incapable of knowing the nature-, 
of act’ in S. 84 may refer to two different states ot 
mind. A man is properly said to be ig' orant of the 
nature of his act, when he is ignorant of the properties 
and operation of the external agencies which he bringa- 
into play. Be is ignorant of the quality of his act if he- 
knows the result which will follow, but is incapable of. 
appreciating the elementary principles which make up- 
the heinous and shocking nature of that result. Both 
of these states of mind are included under the words 
used in S 84- This ground of exemption will haroly 
ever be found to exist, except in the case of idiots, or 
of lunatics whose insanity is so complete as to sweepi 
awt»y substant ally all the reasoning power which dis¬ 
tinguishes a man from a bea^t. 

The next ground of exempton is the most important* 
as it is generally the test in the very numerous CM ^e3,, 
where mental disease has only partially exiingn'shea 
reason. One familiar instance of such part al extinction- 
is the case of delusion, which appa'ently leaves the 
mind unaltered ouUide the special ideas which they 
affect. A person labouring nnder specific delusions, but. 
in other respects 6ane, shall not be acquired on the 
ground of insanity, unless the delusions can ed h m in 
believe in the exist*nee of 6©me state of things wh'Ch, 
if it existed, would justify or excuse bis act. provide® 
that insanity before or alter the time he committee*. 
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the act, and insane delusions, though only partial, may 
be evidence that the offender was. ui the time when he 
committed the act, in such a condition of mind as to 
entitle him to Le acquitted on the ground of insanity. 

[Pura 18] 

In dea'ing with cases involving a defence of this 
kind, distinction must be made between cases in which 
insanity is moie or less proved and the quest on is 
only as to the degree of irre^on-ihility and cases in 
which insanity is sought to be pr <vod in respect of a 
person who for all intents and purposes apiears sane. 
In ail ca-es where previous insanity is pioved or 
admitted, lertain cons'deraoons have to be borne in 
mind. Whether there was deliberation and preparation 
for the act. whether it was done in a manner which 
showed a desire to concealment; whether fcfter the 
crime, the offender showed consciousness of guilt, and 
made effoits to avoid detect. od; whether, after his 
arrest, he offered fal-e excuses and made false state¬ 
ments But these te^ts are not always reliable where 
theie is inferential insanity.’ In cases of this sort, no 
smpicion of insanity would rest upon tbe prisoner, 
aj art Irom the crime. But from the chaiacter of the 
crime it elf. its suddenness, violence, cruelty and 
atrocity, its apparent absence of motive or purpo>e. a 
suggestion is ra sed that the offender must ba^e been 
imane at ihe time of its committal. A defence of this 
sort is generally set up, when the facts admit of no 
other, anu it is usually eked out with evidence of 
previous ou 1 bursts of e centric ty or \iol*-n e and st.g- 
gesti -ns of hereditary insanity or of former diseases 
which m ght possibly have affected the brain It wuuld 
be utterly unsafe to admit a de ence of imanty upon 
argu i ents u erely derived from the ch« racier of the 
crime. It would be a most dangerous doctrine to lay 
down, tbut because a man committed a desperate 
offe< ce, with the chance of instant death and the 
certainty of future punishment before him, he was 
thereloie, insane, as if the perpetration of crimes was 
to be exceed by their very atrocity. Most cases of 
insanity admit oi some confurion of the miLd. But 
wbai the law requires is that confusion must reach a 
oertam d. gree so as to irmair the cognitive faculties 
completely; (1845) 3 C. & K. 185, Bel on. 

x [Paras 27 and 46] 

(c) Evidence Act (1872), S. 45—Insanity—Medical 
expert—Opinion oi—It should not take place of 
judgment—Value of such opinion — Duty of Judge 
—Law explained—Penal Code (I860), S. 84. 

A medical man, conversant with the disease of 
insanity, who has never seen the prisoner before the 
trial but who is present at the whole trial, cannot in 
Btrictne^s be a-bed bis opinion as to the state of 
prieoner's mind at the lime oi the commission of the 
alleged crime or his opinion whether the prisoner was 
cod so ous,at the time of domgibe act, that he wasacting 
comrary to law or whether he was labouring uc.der 
wad what delusion at the time or whether by reason of 
any disease affecting the mind the accused was incap¬ 
able or prevai led from controlling his conduct. The 
reason is that each oi these questions involves the 
determination of the truth of the facts deposed to, 
which it is for the jury to decide; and the questions are 
not mere que.-bons upon a matter of science, in which 
case such evideno3 is adm s-ible. But wt.ere the facts 
are admitted or not deputed, and he question becomes 
substantially t>ne of science only, it may be convenient 
to allow the question to be put in that general form, 
though tbe sau e cannot be insisted on as a matter of 
right. There is a distinction between appreciation of 
facts and an expression oi opinion on question of 
Boience. The opinion oi a medt al witness on the state of 
mind of the accused at the time of the commission of 
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the mnrder i- barely relovant a=< beirg helpful. Tl o reason 
is obvious. It is for the Judge or the Jud>.o and tho 
jury, as the case may be, to give a decision on these 
matters. Tbe fun tion of tho medual witness is to 
a-sist not to 6U|erecdo tho Judgo. Tne med cul witness 
states the existence, character, ond extent of the 
mental dista-o. Trio Jud^e has o decide, or to guido 
the jury in d«c>diug, whether the di-easo made out 
Comes within tho legal conditions winch justify an 
acquittal on the ground of insanity. Tho opin on of a 
medioal witi e=s, however eminent he may be must 
not be read as conclusive of the fact which the Court 
has to try. Such opinion may bo iuvittd in exceptional 
circumstances where there is no di.-pute us to lacts or 
their interpretation but it must he considered by the 
Court as nothiog more than relevant. Any opinion 
whLh tries to determine the very issue which the 
Court has to try must be disallowed though tbe Court 
may consider it if there is no dispute as to facta 
whatever: A. I. R. (33) 1946 Nag. 321 and (1843) 10 Cl. 
& Fin. 200, Exjpl. and Bel on. [Para 20] 

Per Bo*e J. — A medical witness who considers it 
unnecessary to examine a person, however sane at the 
moment, tor suspected lunacy is not of much value. It 
is not permissible to him to substitute bis judgment 
for that of tbe Court. The que-ton whether iu given 
circumstances a man was eane or insane is for the 
Court to decide. An expert can only lurni>h a Court 
with data from which imanity can bo inferred. It is 
beside the point whether in the opinion of the doctor 
the man was medically insane. What the Court has to 
decide is whether the man was legally insane aDd 
there, at bottom, the question is a simple and com- 
moDseuse one which ordinary jurors can easily com¬ 
prehend. Though the value of expert evidence in these 
oases cannot be minimised tbe attempt to cloud a 
Bimple issue in a deluge of scientific words wb ob no 
ordinary juror would be able to understand istibe 
deprecated. [Para 9] 

Annotation : (’46-Man ) Evidence Act, S. 45 N. 6. 

(d) Penal Code (I860), S. 84 — Medical expert — 
Evidence of, to prove insanity at time ot commis¬ 
sion of offence—It is his duty to keep prisoner 
under observation and not to give evidence on 
summary ol evidence in case supplied to him— 
Evidence Act (1872), S. 45. 

It is the duty of the medical expert called to prove 
insanity of the prhoner at tbe time of the commission 
of the offence, but who is sane at the time of trial, to 
offer to keep the prisoner under his observation. He 
cannot base bis opinion on the summory of evidence at 
tbe trial, supplied to him. By observation be can find 
out many things, the habits, etc. of the prisoner. He can 
test his memory. In fact he can collect tLe raw 
material on which alone, psychiatrists work. A medical 
expert caonot pre-ume to give evidence after seeing a 
few notes and these too on the mornmg of the day 
he gives evidence in Court. [Paras 28 and 29] 

Annotation : (’46-Man.) Evidence Act, S. 45 N. 5. 

(e) Criminal trial— Evidence—Motive — Failure 
to prove, does not mean that there was no 
motive. 

In a criminal trial failure to prove a motive does not 
necessarily mean that tbere was no motive for tbe crime. 
Tbe circumstances of an act being apparently motiveless 
is not a ground from which tbe existence of powerful or 
irresistible influence or homicidal tendency can be 
inferred. Motives exist unknown and innumerable 
which might prompt tbe act. [Para 34] 

(f) Penal Code (1860), S. 84— Motive for crime— 
Absence of —Interence from facts— Evidence ol 
doctor—Evidence Act (1872), S. 45. 
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A doctor may legitimately base his conclusions on the 
fact that there was no apparent motive but it is not 
open to him to prove or give opinion that the crime 
was motiveless. He cannot be permitted to give opinion 
on matters which are the province of the Court to decide. 

[Paras 34 and 35] 

Annotation : (’46-Man.) Evidence Act, S. 45 N. 5. 

(g) Medical jurisprudence—Insanity—Symptoms 
and prognosis of epileptic amnesia or automatism 
and psychosis, discussed. [Paras 40, 41 and 43] 

(h) Penal Code (1860), S. 84 —Uncontrollable and 
irresistible impulse. 

Uncontrollable and irresistible impulse is no defence 
whatever. [Paras 44 and 48] 

(i) Evidence Act (1872), S. 45 — Medical witness 
—Evidence accepted in one case — His evidence 
may not be accepted in another. 

In the interpretation of the evidence of an expert an 
earlier decision is hardly relevant. It cannot be suggest¬ 
ed that because a certain expert’s evidence was accepted 
by a Court in one case it must be accepted in every 
other case. The earlier case must be taken to have been 
decided on its own facts. [Para 45] 

Annotation : (’46-Man.) Evidence Act, S. 45 N. 3. 

V. R. Sen— for Appellant. 

B. L. Gupta —for the Crown. 

Bose J.—My learned brother has examined 
the evidence and the law with his usual care 
and industry and I do not feel I can usefully 
add anything to his research. I agree with all 
his conclusions. 

[ 2 ] I am satisfied, for the reasons given by 
my learned brother, that the accused killed his 
two wives. I am satisfied that he was not 
legally insane though there is no doubt that he 
was not a normal man and that he was not 
then in a normal state of mind, but I am clear 
that he knew the nature of his act and knew 
that he was doing wrong. 

[3] It is clear to me that no one else could 
have killed the two women. Except for the little 
girl Shakuntala there was no one else in the 
house at the time. Clearly no stranger could 
have entered the house and committed these 
murders without the accused knowing it. Also, 
had that been the case, his conduot thereafter 
would have been different. He would have been 
horrified and would at once have raised a hue 
and cry and would have sought assistance. 

[4] Had his behaviour been otherwise, the 
blood on the clothes might have been explain, 
able. A man who sees his wives lying injured 
would naturally desire to ascertain whether they 
were still alive and would want to help them. 
His clothes could easily get bloodstained in the 
process. But, as I have said, he would behave 
differently. He would raise a hue and ory and 
be would offer this simple and straightforward 
explanation from the start. Instead of that the 
accused refused to answer any question in the 
committal Court and in the Sessions Court the 
burden of his song was “I do not remember”. If 
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this was the truth he would clearly have said 
that In the committal Court too. 

[ 5 ] The discovery by the accused of the knife 
also shows that be was the murderer. It was not 
found in the room where the women were killed, 
nor was it found in some place where a mur¬ 
derer trying to make good his escape might drop 
it. It was produced from a room in the upper 
storey of the house. Clearly no murderer would 
roam about the house like that with a little girl 
and the husband of the women in the place. I 
agree with my learned brother that the accused 
killed the two women. 

[6] I am satisfied also that he knew the 
nature of his act and that he knew it-was wrong. 
His action in changing his bloodstained clothes 
and in taking the knife upstairs are the acts of a 
sane intellect in the legal sense of the term how¬ 
ever abnormal the man might have been in other 
respects. Then also his reply to Rajaram (p. W. l) 
"Have you not brought the Chief Saheb” indi¬ 
cates that he knew that the police come and 
investigate cases of abnormal death. It also 
shows that such investigations are usually con¬ 
ducted by a "Chief Saheb” and not by an ordi' 
nary constable. This is good evidence to indicate 
that the man knew that the act was wrong and 
would require a police investigation. 

[7] There is in addition the evidence of p. W. I 
to the effect that the accused admitted to him 
that he had killed his wives and asked him "why 
do you not bring the Chief Saheb.” This is cor¬ 
roborated by the second report Ex. P-l which 
the witness sent to the police. I see no reason to 
doubt this evidence. This not only establishes 
the fact that the accused was the murderer but 
also the fact that he knew what he was doing. 
He knew the nature of his act, namely, that it 
involved the killing of a human being. He knew it 
was wrong and would require police investigation. 

[8] Dr. Roy’s evidence is, to my mind, use¬ 
less, and so far as I am concerned it is suspect 
from the start. His anxiety to be examined as 
a Court witness and not as one for the defence, 
which he in fact was, at once indicates his bias 
and his anxiety to pose as a disinterested scientist. 
The accused was represented by counsel and he 
would have sought the permission of the Court to 
cross-examine if that had been necessary, or 
would in the alternative have asked the Court 
itself to put questions to clear up any doubts. 

[9] That apart, a medical witness who con¬ 
siders it unnecessary to examine a person, how¬ 
ever sane at the moment, for suspected lunacy 
is not of much value. In this case Dr, Roy has 
attempted to substitute his judgment for that of 
the Court and that of course is not permissible. 
The question whether in given circumstances a 
man was sane or insane is for the Court to decide. 
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An expert can only furnish a Court with data 
from which insanity can be inferred. It is beside 
the point whether in the opinion of the doctor 
the man was medically insane. Even that would 
be a dangerous conclusion on the slender data on 
which Dr. Roy proceeded, but however that may 
be what we have to decide is whether the man 
was legally insane and there, at bottom, the 
Question is a simple and commonsense one which 
ordinary jurors can easily comprehend. I do not 
minimise the value of expert evidence in these 
cases, but I deprecate the attempt to cloud a 
simple issue in a deluge of scientific words 
which no ordinary juror would be able to under- 
stand. Even though cases of this type are tried 
without a jury in this Province the law is grounded 
on the assumption that the issues are ones which 
“twelve good men and true” can comprehend 
and answer. 

[10] Dr. Roy’s attempt to show that the two 
women could have been killed with one auto¬ 
matic stroke of the dagger is enough to make his 
evidence valueless, particularly when this theory 
is advanced in the face of injuries which suggest 
a struggle. 

[11] I agree with my learned brother that 
insanity in the legal sense of the term has not 
been established. The conviction and sentence 
are upheld and the appeal is dismissed. 

[ 12 ] Hidayatullah J._ This is an appeal by 
one Baswant Rao alias Dada, son of Baji Rao 
Maratba,„ Patil, against his conviction under 
S. 802 , Penal Code and sentence of transportation 
for life imposed on him by Mr. K. T. Mangal- 
murti, Sessions Judge, East Berar Division, 
Amraoti, in Sessions Trial No. 10 of 1946, decided 
on 2nd September 1946. 

[19] The appellant who is apparently a res- 
pectable man of some influence was prosecuted 
for the double murder of his two wives, Mt. 
Kausalya and Mt. Gaya on the night of 16 th 
March 1946. On the day in question, the appel¬ 
lant was in his house along with his two wives 
and an infant girl named Shakuntala (born to 
him by Kausalya). There was no other person 
living in the house. On the morning of the 17 th 
idem, a report was made to the police which is 
Ex. P-18 by Yinayak Rao Jaiwant Rao Patil of 
Singnapur (p. w. 16) that Baswant Rao, the ap¬ 
pellant, had severely beaten his two wives on 
the previous night and that one Rajaram Chow- 
kidar (p. w. l) was sent to make inquiries and 
he reported that the clothes on the person of the 
appellant were smeared with blood. Th^police 
were asked to make ‘immediate bandobast’ and 
according to the evidence of Rajaram (p. w. l) 
and Indrapal, Head Constable (p. w. 17), the 
former was sent back to inquire and report if the 
wives of the appellant were living or dead. This 


appears to be at 10-80 A. M. in the morning and 
is apparent from Ex. P-19 and the evidence of 
these two prosecution witnesses. There is some 
slight divergence as to what actually happened 
thereafter but in my opinion that makes very 
little difference to the caso. Rajaram (p. w. l) 
on his return went again to the house of tho 
accused and questioned him. The accused is then 
alleged to have asked this witness, “Have you 
not brought the Chief Sahib.” When asked why 
the Chief Sahib should be brought the accused 
said that he had killed both his wives. On this 
a second report was sent to the police which is 
Ex. P-l. It reads thus : 

“It i6 submitted as follows J At the aforesaid mouza 
on being atked by Rnjarum Ckoukidar Baswantrao 
Bajirao Patil told him that he had cat both his wives. 
Hence you have been informed. Be it known, dated 
17th March 1946.” 

I do not wish to attach much importance to the 
extra-judicial confession of the accused to Raja¬ 
ram (p. W. l) of which this report is also a record 
because I am satisfied that the case against the 
accused of having caused the death of his two 
wives is proved without resort to it. The circum¬ 
stances are such that though there is no eye¬ 
witness, it could not have been anybody but the 
accused, who was responsible for the death of 
these two ladies. 

[14] On the morning of 17th March at about 
8 or 4 A. m., certain cries were heard from the 
side of the house of the accused by Krishna Bai 
(P. W. 7) and Nathu Patwari (P. w. 15) from 
which it appeared that some sort of beating 
or quarrel was going on in the house. The 
witnesses have attempted to give the exact 
words which suggest that one of the wives 
of the accused shouted that she was stabbed 
and the other was asking for mercy, saying 
that the accused was their lord and master. It 
appears to me that the learned Sessions Judge 
acted with extreme caution in rejecting the testi¬ 
mony of these witnesses as to the exact words 
used by the murdered ladies. That apart, it is 
clear from the rest of the evidence which has 
been accepted by the trial Court and which I see 
no reason to reject that the two women were 
beaten in the early hours of that morning. This 
fact is also corroborated by the report, Ex. P-18, 
in which the fact of beating is also clearly men¬ 
tioned. Further when the police arrived on the 
spot, and the accused was questioned, he is 
alleged to have made a statement to the effect 
that he had kept his blood-stained clothes which 
were earlier on bis person and other saman in 
the upper part of his house. As a result of this 
statement, the blood-stained, clothes dhoti (Art. A) 
and kurta (Art. B), were seized by the police and 
also the dagger (Art. c). These were found in 
the house of the accused in the upper storey of 
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the hou9e. The accused signed the seizure memos. 
These clothes were proved by ^akharam washer- 
man (p. w. 8) to belong to the accused. They 
bear the mark which the witness had allotted to 
the laundry of the accused and this in my opinion 
is sufficient to connect the articles with the ac¬ 
cused The accused alleged that these two articles 
of clothiDg bad been lost by the washerman who 
did not returnMhem after laundering them and 
that they had not been in his possession for over 
4 or 5 months previous to the date of the inci¬ 
dent. This allegation was not proved and no 
attempt was made to cross-examine P. W. 8 on 
this point. I do not see any reason to reject 
the testimony of this washerman and accept 
the prosecution case that the clothes of the ac¬ 
cused were smeared with blood. This blood was 
found to be of human origin. The learned Ses¬ 
sions Judge again acted with extreme caution 
in rejecting the statements which accompanied 
this discovery. I do not propose to disouss this 
question because in my opinion the fact of the 
finding of the clothes of the accused drenched 
with human blood is an important and decisive 
piece of evidence against the accused. Similarly 
the finding of the dagger inside the house is 
relevant. In addition, there is the evidence of 
witnesses to show that on the day in question 
the accused waB seen on the gallery with his 
clothes stained with blood. The prosecution case 
thus is that it was the hand of the accused which 
had caused the injuries upon the persons of these 
two ladies and this is unchallenged, though a 
faint attempt was made by the learned cc unset 
appearing for the appellant to show that there 
was no proof that it was the accused who had 
caused the death of these two ladies. I am satis¬ 
fied on the evidence in the case that it could have 
been none but their husband. I have, therefore, 
no hesitation in holding that he was responsible 
for the death of bis two wives. 

[15] This brings me to the only defence which 
merits consideration in this appeal, namely, the 
defence of insanity. The accused has tried to 
prove that the act was committed by him in a 
moment of insanity and for this purpose he has 
led evidence to show his conduct previous to the 
incident, his conduct immediately afterwards and 
also the evidence of an expert. I deal next with 
the evidence tendered to prove insanity, save that 
of the expert. The matter has been exhaustively 
discussed by the learned Sessions Judge who has 
accepted practically the whole of the evidence 
led in the case. In my opinion it makes no diff¬ 
erence to his conclusions even if the evidence 
which he has rejected is also accepted, but I 
agree with him that the evidence rejected by him 
is artificial and not worthy of credence. 

[ 16 ] All this evidence relates to unusual con- 
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duct of the accused from the year 1942 up to the 
time of the murders. Shaikh Gulab (D. W. 8) 
deposes that the accused was assaulted by Anand 
Rao and Visbwas Rao in the year 1942 and that 
the accused had prosecuted these persons but the 
prosecution failed. This witness deposes that the 
accused was much grieved over the failure of his 
case and was unhappy thereafter A certified 
copy of the judgment in criminal case No. 95 of 
1941 is produced by the accused as Ex. D-12 to 
support the evidence of D. W. 8. There is no 
doubt that there was a case of this kind which 
was started at the instance of the accused appel¬ 
lant and which failed. I do not see any reason, 
therefore, to doubt the evidence of Shaikh Gulab 
on this point and hold that the accused was per¬ 
turbed by the failure of his case. 

[17] The rest of the evidence consists of state¬ 
ments of witnesses who allege that the accused 
was seen abusing people, walking about aimlessly, 
sometimes without adequate clothing, and looking 
distraught, refraining from answering questions or 
enterirg into conveisation with the people. There 
is some slight evidence of violence on the part of 
the accused, but it has not been proved that the 
accused entertained any homicidal tendencies. The 
learned Sessions Judge in para. 26 of his judg. 
ment has given the history of the conduct of the 
accused from 1942 to 1946. I find it convenient 
to reproduce it here because in my opinion it 
summarises admirably the entire evidence led 
on the side of the accused as also on the side of 
the prosecution. Paragraph 26 of the learned Ses¬ 
sions Judge’s judgment reads as follows : 

"The followirg is the summary of the personal his¬ 
tory of the accused given in the above paragraph which 
is found to be reliable:— 

1942. Went along the road abusing people (Manik 
Rao D. W. 17 (Para. 25(b) ). 

1943. Did not t-lcep for 3 days. 

Did not take food for 3 days except once. 

Used to sit in the temple of Rama 

Did not talk to Anusuyabai D. W. 4 (Anusuyabai) 
D. W. 4 and po.-t-card Ex. D ll (para 25 C). 

1944 Went along the road abusing people (Gulab) 
D. W. 8 (Para. 25-E). Did not talk to Ratnabai D. W. 2 
on one occasion (Para. 25-D). 

1945. Was sitting In his bailhak, his eyes were red 
and be was 6taring and did not talk to Manikrao 
D. W. 17 (Para. 25 F). 

Did not talk to Tulsiram D. W. 6, showed some for¬ 
getfulness and abused filthily (Para. 25*G). 

Did not talk to Govind D. W. 15 and his eyes were 
found to be red (Para. 25-H). 

1946 Went along the road abasing people and beat¬ 
ing his own chest. He had only a dhoti on at that time. 
(Mukunda D. W. 16 Para. 25-1). 

Did»oot talk to Basawantrao Mohod. D. W. 7 and 
was found by him to be in a contemplative mood. 
(Para. 25-J). 

Peculiar behaviour of making the Tcingriwala boys 
sing till aoout 3 a. m. and not allowing them to go and 
tying their turban round his bead and saying he would 
give them as muoh as they wanted. 
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Did not reply when Bajirao D. W. 11 asked him to 
«let them go. When those boys left when be had gone 
downst-tirs he ask^d Bajirao D. W. 11 to go and search 
them out (Para. 25-K). 

All this behaviour falls under the following heads : 
l. He went along the road abusing people on 4 occasions. 

ii. Did not get sleep for 3 day9 on one occasion. Did not 
take hia food for 3 days except once on that occasion. 
•Used to sit in the Rama temple during those 3 days. 

iii. Did not answer tbe questions asked on five occa¬ 
sions. His eyes were red on 3 of them and on one of 
them he was found to be in a contemplative mood. 

iv. Went about with only a dhoti round bis loins on one 
occasion, v. Peculiar behaviour of making the kingri * 
toala boys sing till 3 a. m. and not allowing them to go 
«nd tying their turban round his head and saying he 
"■would give them as much a9 they wanted. Did not reply 
when Bajirao D. W. 11 a-ked him to let them go When 
th(Me boys left when he bad gone downstairs, he asked 
Bajirao D. W. 11 to go and search them out.” 

The conclusion of the learned Sessions Judge 
"was that the accused was eocentric but was not 
-of unsound mind, and that even if this be taken 
aa unsoundness of mind, it was of a very minor 
type. There is evidence of only two acts of viol¬ 
ence perpetrated by this accused. The first was 
the beating of one Sitaram Bhat with a stick 
and the other is mentioned in Exs. D-l-A and 
D-l-B. These two documents show that in 1942 
the accused was beating tbe planks of a door and 
broke them. From his action it was felt that he 
then believed that British Raj was about to be 
"replaced by Japan. In my opinion, these circum¬ 
stances do not clearly indicate that the accused 
"had lost all control over himself. Thi9 is obvious 
from the fact that throughout these four years 
there was no attempt on the part of the accused 
or any person related to him to get him (accused) 
treated for this disease. The accused also con¬ 
tinued to look after his affairs and there is no 
•evidence that be had to enlist the support of 
Anybody to help him in his ordinary life. 

[17a] The conclusion of the learned Sessions 
Judge is, therefore, correct in all the circum¬ 
stances of the case and even if the utmost cre¬ 
dence is given to this evidence it can only be 
said that the accused was mildly insane at 
intervals in this period. I want to state clearly 
that the accused is not entitled to any benefit of 
the doubt as to his insanity because the burden 
ia on him to prove strictly that he committed 
the act in a moment of insanity. Russell in his 
•book “On Crimes,” Edn. 9, page 18 says : 

Arnold's case. 16 St. Tr. 764 (705) Tracy J. told 
where a person has committed a great 
offence, tbeexemution of insanity must ba clearly made 
out before it is allowed; that it is not every kind of 
idle and frantic humour of a man, or something un¬ 
accountable in his actions, which will show him to be 
fluoh a madman a9 is to be exempted from punishment; 

, but that where a man is totally deprived of his under¬ 
standing and memory, and does not know what he is 
jdoing,any more than an iofant, or a wild beast, he will 
properly be exempted from the punishment of the law.” 

•IThe same is the opinion of many eminent Judges 


mentioned by Russell on page 18 ct scq of the 
book. In particular I refer to the opinions of 
Tindal C. J. in R. v. Vaughan. ( 1844 ) 1 Cox, 
80, Maule J. in R. v. Iligginson, (1S43) i c. 4 K, 
129. However, taking the evidence for what it is 
worth, it only shows that the accused waa’erratio 
in his conduct or perhaps slightly unbalanced. 

[181 All this evidence is, therefore, only rele¬ 
vant (if it at all suffices) to prove a mild case 
of medical insanity but the law makes a distinc¬ 
tion between medical and legal insanity. In 
S. 84, which summarises the law on the subject as 
found in India “nothing is an offeace" which is 
done by a person, who at the time of doing it, 
“by reason of unsoundness of mind, is incapable 
of knowing” the nature of the act, or that he is 
doing what is either “wrong or contrary to law.” 
The accused has to prove this fact under S. 105, 
Evidence Act, and the burden is on him of 
proving that he did not know the nature of his 
act or that the action which he did was wring 
or contrary to law. According to Miyne by the 
first is meant the prisoner’s consciousness of the 
bearing of his act on those affected by it and by 
the second the prisoner's consciousness, in rela¬ 
tion to himself. It is an admirable summary of 
the tests to be applied in cases of insanity. In 
connexion with cases of homicide the special 
relevance of these two tests are brought out by 
Mayne thus : 

“The words ‘incapable of knowing the nature of aot’i 
may refer to two different states of mind, which arel 
distinguished in the answers of the Julges, and ia tbe 
English Draft Code of 1879, by the words nature and 
quality. A man is properly said to be ignorant of the 
nature of his act, when he 19 ignorant of tbe properties 
and operation of the external agencies which be bring3 
into play. As if, for instance, an idiot should fire a gnn 
at a person, looking upon it as a harmless firework. He 
is ignorant of the quality of his act if be knows tbe 
result which will follow, but is incap-ible of appreciating 
the elementary principles which make up the heinous 
and shocking nature of that result; as if, for instance, 
an idiot was unable to perceive the difference between 
shooting a man and shooting an ape. Both of these 
states of mind are no doubt intended by tbe authors of 
the Penal Code to be included under the words they 
have u?ed. This ground of exemption will hardly ever 
be found to exist, except in tbe case of idiots, or of 
lunatics whose insanity is so complete as to sweep away 
substantially all tbe reasoning power which distin¬ 
guishes a man from a beast. But it seems to me most 
important to point out, that a person in this condition 
might have that consciousness, which is equally pos¬ 
sessed by the lower animals, that the act which he 
intended to do wa3 wrong in tbe sense of being for¬ 
bidden, and one for which be might be punished. This, 
however, would not render him liable under the words 
of the second clause if he was incapable of knowing the 
nature of the act whioh he really did, and for wbioh 
alone he could be indicted. A good illustration is to be 
found in the ca c e, mentioned by Sir James Stephen, of 
the idiot who cut off the head of a man whom he found 
sleeping, because, as he explained, it would be such fun 
to watch him looking about for hia head wben he 
awoke. It is probable that the idiot was quile aware 
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that the man was entitled to the possession of his bead, 
and expected that, if be was detected, he would be well 
cuffed by the man, and very probably taken up by the 
police, it is quite certain be bad no idea that bis fun 
would be lost, because the man would never awake. 

Second .—The next ground of exemption is the most 
important, as it is generally the test in the very 
numerous cases, where mental disease has only partially 
extinguished reason. One familiar instance of such 
partial extinction is the case of delusions, which, ap- 
jparently leave the mind unaltered outside the special 
ideas which they affect. The question put by tho House 
cf Lords to the Judges seem to have been specially 
addressed to this form of insanity. Their answers are 
perfectly clear, and are embodied in the following 
clause of the Draft Code of 1879, which puts the law in 
the most satisfactory manner. 

‘A person labouring under specific delusions, but in 
other respects sane, shall not be acquitted on the ground 
of insanity, unless the delusions caused him to believe 
in the existence of some state of things which, if it 
existed, would justify or excuse his act. Provided that 
insanity before or after the time he committed the act, 
and insane delusions, though only partial, may be 
evidence that the offender was, at the time when be 
( committed the act, in such a condition of mind as 
[to entitle him to be acquitted on the ground of in¬ 
sanity.’ ”* 

In ipy opinion, this statement of the law is 
correct. 

[19] The defence case on this point fell short 
of proving legal insanity and, therefore, the ac¬ 
cused tried to strengthen bis case by citing an 
expert, viz., Dr. J. N. Roy, Superintendent 
Mental Hospital, Nagpur. In this appeal the 
evidence of this learned doctor was the main 
item of discussion and it was contended that his 
evidence together with the evidence elsewhere 
discussed by me clearly proved that the accused 
could not have had the necessary mens rea. 

[20] This doctor was originally cited as a de- 
• fence witness and was examined on 59th July 

1946, though he knew much earlier that he was 
going to be examined as a witness. See order 
sheet dated lllh July 1946. On his appearance 
in Court, the doctor requested the Court of his 
own accord that he be examined as a Court 
witness. This is how his evidence is prefaced : 

The witness requests the Court to examine him as a 
witness for the Court as he has been supplied a sum* 
mary ^ of the evidence and a list of points by the ac¬ 
cused’s counsel only this morning and he had not 
sufficient time to grant (sic) the fully and might have 
misunderstood them. So if possible the accused should 
not be deprived the opportunity of makiDg those points 
clear by cross-examination.” 

The Public Prosecutor and the Court saw no 
objection to such a course being followed and 
the doctor was, therefore, examined as a Court 
witness. I do not criticise the commendable soli¬ 
citude for the accused’s interests shown by the 
doctor but I find it very difficult to believe that 
the doctor who gave the evidence which he did, 
did so without being in full possession of the 

* May ne’s "Criminal Law of India,” Edn. 3, paras. 185 
and 186, pp. 413, 414 _ Ed. 


material data earlier than the morning of the- 
day on which he gave evidence in Court, If 
what the doctor says is true I am inclined to 
think that he was not sufficiently acquainted 
with the case to make bis evidence acceptable to 
me. In this connexion I would like to reproduce 
the fifth question in the Me’ Naughten Rules 

and the answer thereto : 

‘ Can a medical man, conversant with tbe disease of 
insanity, who never saw the prisoner previously to tbe 
trial, but, who was present during the whole trial and 
the examination of all the witnesses, be asked his opi¬ 
nion as to the state of prisoner’s mind at tbe time of 
tbe commission of tbe alleged crime, or his opinion 
whether the prisoner was conscious, at the time of 
doing tbe act, that be was acting contrary to law or 
whether he was labouring uoder and what delusion at 
tbe time ? 

The answer was : 

“We think the medical man, .under the circums¬ 
tances supposed, cannot in strictness be asked his opi¬ 
nion in the terms above stated, because each of these 
questions involves the determination of the truth of the 
facts deposed to, which it is for the jury to decide; and 
the questions are not mere questions upon a matter of 
soience, in which case such evidence is admissible. But ' 
where the facts are admitted or not disputed, and the 
question becomes substantially one of soience only, it 
may be convenient to allow the question to be put in 
that general form, though the same cannot be insisted 
on as a matter of right.” * 

In Deorao v. Emperor, I. L. R. (1946) Nag. 946: 
(A. I. R. (33) 1946 Nag. 321 : 47 Cr. L. J. 918) 
there ia a passing reference to this question. 
Hemeon and Sen JJ. refer to this question and 
answer in the following words at p. 973 : 

"Tbe learned counsel for tbe accused stated tbe facts 
and on the basis of those faots Dr. Roy gave his opi¬ 
nion. Under S. 45, Evidence Act, the opinion of an 
expert is relevant where a question of science is involv¬ 
ed. The questions, whether the accused was of unsound 
miDd at the time of the commission of the act, or by 
reason thereof he was incapable of knowing the nature 
of the act, or that he was doing what was either wrong 
or contrary to law, are questions of fact which in 
England are decided by a jury and in India where the 
trial is with the aid of assessors by a Sessions Judge. 
But in arriving at a finding the opinion of an expert 
in mental diseases is relevant. This was recognised in 
the 5th answer of the Judges in Mc'Naughten's case 
(1843) 10 Cl. & Fin 200. In cases involving a ques¬ 
tion of insanity an expert in mental diseases is generally 
examined as a witness.” 

Since this subjeot was merely touched and not 
discussed, I consider it necessary to point out for 
the guidance of subordinate Courts, certain- 
aspects of this question. In the Mc’Naughten 
Rules the distinction between appreciation of 
facts and an expression of opinion on questions 
of science is clearly made. The answer to the 
fifth question is guarded and subject to many 
qualifications. As I read it the opinion of medi¬ 
cal witness on the state of mind of the accused 
at the time of the commission of the murder is 
barely relevant as being hel pf ul. Th e reason is 

‘Mayne’s Criminal Law of India, 3rd Edn. Pp. 408*. 

409 — Ed. 
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obvious. Ik is for the Judge or the Judge and 
the jury, as the case may be, to give a decision 
on these matters. Mayne has stated the law on 
the subject in a manner whioh cannot bo im¬ 
proved. He says in Criminal Law of India (4th 
Edition) at p. 181 : 

“In dealing with the evidence of medical witnesses, 
it must always be remembered that their function is to 
assist, not to supersede the Judge. The medical witness 
states the eilstenoe, character, and extent of the mental 
disease. The Judge has to decide, or to Ruide the jury 
in deoiding, whether the disease made out comes within 
[the legal conditions which justify an acquittal on the 
ground of insanity.” 

In R. v. Frances, (i 860 ) 4 cox. C. c. 57, the 
counsel for the prosecution put the following 
question to a physician who had been present in 
Court during the examination of other witnesses : 

“Whether from all the evidence he had heard, both for 
the prosecution and defence he was of opinion that the 
prisoner, at the time he did the act, was of unsound mind.” 

The answer to the fifth question in the Me' 
Naiigh ten's case ((1849) loci. & Fin 200) was cited 
in support of this question. Alderson B. and 
Cresswell J. disallowed the question. Discussing 
this case Russell in his book 'On Crimes’ vol. I 
(9th Edition) p. 35 says: 

‘‘The proper mode is to ask what are the symptoms 
of insanity, or to take particular fact3 and assuming 
them to be true, to ask whether they indicate insanity. 
To take the course suggested is really to substitute the 
witness for the jury, and to allow him to decide upon 
the whole oase. The jury have the facts before them, 
and they alone must interpret them by the general 
opinions of scientific men.” 

Cases in which this proposition of law has been 
accepted can be multiplied but I do not cite 
them here. The law under S. 45, Evidence Act 
is also the same and all that the law in India 
says is that such evidence is relevant. I am in 
complete agreement with the opinion of the 
learned author. I have quoted above that the 
opinion of a medical witness, however emi¬ 
nent he may be, must not be read as conclusive 
of the fact which the Court has to try. Such 
opinion may be invited in exceptional circum¬ 
stances where there is no dispute as to facts or 
their interpretation but it must be considered 
by the Court as nothing more than relevant. 
Any opinion which tries to determine the very 
issue which the Court has to try must be dis¬ 
allowed though the Court may consider it if 
there is no dispute as to facts whatever. I say 
all this because Deorao v. Emperor , I. L. R. 
(1946) Nag. 946 : (a. I. R. (33) 1946 Nag. 821 : 47 
Cr. L, J. 918) must be understood in this sense. 
In my opinion that case does not lay down any 
contrary law. The distinction can be epitomised 
in the form of two questions : 

Question No. 1: Do facts A, B and C show insanity ? 
and 

Question No. 2: Do facts A, B and C show that the 
prisoner was insane ? 


The first question is permissible but not the 
second. If this is not borne in mind Courts are 
liable to be carried away by evidence of the kind 
contemplated by question 2, particularly where 
the medical witness is an expert and deals with 
technical matters based upon a knowledge of 
strange and difficult subjects. 

[21] It must be pointed out at this stage that 
the Mo’Naughten Rules regarding insanity stand 
unchanged till to-day in so far as English law 
is concerned. The only controversy that has 
arisen is over the defence of uncontrollable or 
irresistible impulse. With regard to the fifth 
question and the answer of the Judges upon it, 
different Judges have taken different views. 
There are only two methods of approach in- 
volved in connection with irresistible impulse as 
in fact in all questions of insanity and they are: 

(a) That the medical witness may be asked 
to describe the state of mind of the accused 
at the moment of time when the act was com¬ 
mitted : and 

(b) That the medical witness may be asked 
to say whether by reason of any disease affect¬ 
ing the mind the accused was incapable or 
prevented from controlling his conduct. 

It is obvious that while the first question can 
be answered in general terms and the answer 
may be described as one based on a special 
knowledge of the subject of insanity, the second 
is really one of fact on whioh all kinds of opi¬ 
nions can be hazarded. 

[ 22 ] The first method of approach merely helps 
the Court and it may be convenient to put a ques¬ 
tion in such general terms based upon medical 
science but the second method of approach 
merely substitutes the judgment of the medical 
witness for that of the Court on the most vital 
question in the case. It is for this reason that 
legal theory does not tolerate the enoroachment 
of an expert upon the province of the Court 
and one good reason is that partisan evidence is 
easy to give. 

[23] I am quite aware that the Me’ Naughten 
Rules have not the approval of medical men 
and some lawyers have also not agreed with 
them. In Deorao’s case, I. L. R. (1946) Nag. 
946 : (A. I. R. (33) 1946 Nag. 321 : 47 Cr. L. J. 
918) criticism of these rules from various sources 
were collected though their Lordships in the 
end did not express dissent from these rules. 
Sir James Stephen criticised them because the 
questions were put in a general form and the 
answers were probably not meant to be exhaus¬ 
tive. Mayne in his Criminal Law of India 4 th 
Edn. at p. 169 has also some criticism to offer. 
Before I refer to the latest case of the Privy 
Council I consider it necessary to point out that 
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in 1922 the Lord Chancellor (the Earl of Birken¬ 
head) appointed a committee to reconsider the 
law with regard to insanity. This committee 
was appointed after the conclusion of the well- 
known trial of Ronald True in which the defence 
of irresistible impulee was negatived though 
M’Cardie J., did leave the question to the 
jury. The committee which goes under the 
name of Lord Atkin’s Committee was really 
appointed with a view to suggestirg reforms of 
a legislative character It is to be noticed that 
the Me’ Naughten Rules were affirmed with 
only one exception by the committee in their 
recommendations though the Medico Psychologi¬ 
cal Association wanted to sweep away all the 
rules. It is not necessary to refer to the recom- 
mendations in their entirety but I quote the first 

two recommendations. They are: 

“1 It should be recognised that a person charged 
criminally with an offence is irresponsible for bis act 
when tbe act is committed under an impulse which tbe 
prisoner was by mental disease in substance deprived 
of any power to resist. 

2. Save as above, tbe rule9 in Me’ Naughten’s case 
should be maintained.” 

The retention of the rules was advocated by 
the British Medical Association though they 
also recommended the change about uncontroll¬ 
able impulse. 

[24] There is a certain difference in the legal 
and the medical approach to tbe problem of 
insanity. The difference really lies in the fact 
that the law only allows a crime to be excused 
when the intellectual or the cognitive faculties 
are impaired. As pointed out by Sidney Smith 
in his "Forensic’ Medicine" 1945 Edn. p 407 : 

‘‘The crux of tbe whole position is that tbe law in¬ 
sists in regurdmg insanity as a disease of tbe intellect, 
whoreas it is usually a disease of the affective or 
emotional sphere of the mind. Tbe criminal impulses 
spring from this derangement, and no examination 
Of the intellectual functions will throw any light on the 
problem in such affective diseases.” 

What some medical men do not realise is the 
fact that the Me’ Naughten Rules do not con¬ 
tain aoy definition of insanity at all. There are 
no tests indicated. All that the law requires is 
that before an offence becomes dispunishable it 
must be proved to the satisfaction of the Judge 
or tbe jury as the case may be that the accused at 
tbe time of the commission of the act did not know 
the nature and quality of the act or that the act 
was wrong or contrary to law. The.fact remains 
that the Mo’ Naughten Rules have remained 
unchanged. A Bill entitled Criminal Responsi¬ 
bility Trials Bill was introduced by Darling 
L. J., in the Bouse of Lords but at its second 
reading was withdrawn as the opposition was 
very great. This was the last legislative effort 

and it only related to the defence of irresistible 
impulse. 


[25] In the legal sphere also attempts were 
made to enlarge and supplement the Mo* 
Naughten Rules chiefly in respect of the defence 
of irresistible impulse but these attempts were 
negatived. See R. v. Kopsch, (1925) 19 Cr. App. 
Rep. 50 and R v. Flavell . (1926) 19 Cr. App. 
Rep. 141. Recently in Sudeman v. R. (1936) 
2 all. E. R. 1138 the Judicial Committee in a 
petition for special leave to appeal from the 
judgment of the full Court of the Supreme Court 
of the State of Victoria, refused to depart from 
the Me’ Naughten rules. It is obvious that 
tbe Me’ Naughten Rules represent the law in 
England today. 

[26] In India we are governed by the Indian 
Penal Code which in essence reproduces these 

Rules. As pointed out by Mavne at p. 169: 

"In every subsequent case in England these opinion® 
have b-en followed as the m at authoritative expression 
of the law upoD the subject. What is most important 
for our purposes is that they were apparently adopted 
by the Legislature of India.” 

What wa9 true then is true to-day. It is need¬ 
less to trace the history of legislation in India. 
The resulting position is stated in S 84 and one 
has only to compare the answers to tbe second 
and third questions to find out that the law ia 
in exactly the same terms. As pointed out by 
Mayne at 164 (ibid) Macaulay’s original draft 
Ss. 66 and 67 represent tbe immuniiy from punish¬ 
ment which medical men claim. That, how- 
.ever, is not the law in India. It must, therefore, 
be clearly understood that there is no departure 
from the Mo’ Naughten Rules till now and I 
say this because there is a likelihood of mis¬ 
understanding the correct legal position in view 
of the mass of writings on the subject and criti¬ 
cisms of writers drawn from medical as well 
as the legel professions. Some of these are noted 
in Deorao v. Emperor , I. L. R (1946) Nag. 946 I960, 
961) : (A. I. R. (33) 1946 Nag. 321: 47 Cr. L. J. 918). 

[27] In dealing with cases involving a defence 
of this kind distinction must be made between 
cases in which insanity is more or le3S proved 
and the question is only as to the degree of 
irret-pmsibihty and cases in which insanity is! 
sought to be proved in respect of a person who. 
for all intents and purposes appears 9ane. la eU| 
cases where previous insanity is proved ori 
admitted certain considerations have to be bornoi 
in mind. Mayne summarises them as follows: 

"Whether there was deliberation and preparation 
for the a_*t; whether it was done in a manner which 
showed a desire to concealment; whether, after tbe 
crime, the offender showed consciousness of gu'lt, and 
made efforts t > avoid detection; whether, after his 
arrest, he offered false exouses and made fal-e state¬ 
ments. All facts of this sort are material, as bearing 
on the test which Br&mwell. B. submitted to a j ntj 
io such a case: "wjnld the prisoner have committed 
tbe act if there had been a policeman at his elbow ? 

It is to be remembered that these testa are good 
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for oases in whioh previous insanity is more or 
less established. Toese tests are not always 
reliable where there is what Mayne calls 'in¬ 
ferential insanity.' As Mayne points out: 

“Id cases of this sort no su-pioion of insanity would 
rest upon the prisouer. apirt from the crio e Bat 
from the character of the crime itself, its suddenness, 
violence, cru- Ity and atrocity, its apparent absence of 
motive or purpose, a suggestion is raided that the 
offender must have been insane at the time of its 
committal. A de f ence of this sort is generally set up, 
when the facts admit of no other, and it is usually 
ekf*d out with evidence of previous outbursts of 
eccentricity or violence aad suggestions of hereditary 
insanuy or of former diseases which might possibly 
have affected the brain. It is needless to remark how 
utterly unsafe xt would be to admit a defence of 
insanity upon arguments merely derived from the 
character of the crime. In such a case Rolfe B. 9aid: 
‘It would be a most dangerous doctrine to lay down, 
that because a man committed a desperate offence, 
with the chance of instant death and tbe certainty of 
future punishment before him, he wa9 therefore, 
insane, as if the perpetration of crimes was to be 
excused by their very atrocity. R. v. Stokes. (1845) 3 
C. A E 185.' ’’ (the underlining (here italicised) is mine). 

The defence of insanity which has been set up 
in the present case is an excellent illustration 
of the methods deprecated in the passage last 
quoted by me from Mayne Applying the above 
tests to the question of insanity in the present 
■case, 1 find that there is no proof of hereditary 
insanity, and no proof of established insanity 
in the case of the appellant. Medical evidence 
•establishes only ‘inferential insanity’ based on 
the characteristic of the crime and the evidence 
of previous eccentric conduct is brought in to 
strengthen the case and vice versa. I have 
indicated above that the other evidence does not 
establish conclusively a case of insanity though 
I was inclined, reluctantly, to accept that the 
evidence, if true, did no more than to make out 
a case of mild insanity or eccentricity. 

f28] I proceed now to consider the evidence 
•of Dr. Roy on its merits. At the outset I express 
|my extreme surprise that the learned doctor did 
.not offer to keep the accused under his observa¬ 
tion. Dr. Roy knew very early that he was 
cited as a witness in this case and could and 
should have asked for a chance to examine the 
prisoner and also to be furnished with copies of 
the depositions of the witnesses in time to enable 
him to consider eaoh aspect of the question. 
Erom the note appended to his evidence it is 
apparent, on his own showing, that he saw the 
summary of the evidence and read certain 
points given by the defence counsel on the 
morning of the day on which he was examined. 
By observing the prisoner and examining him 
the witness could have found out many things. 
He could have tested the prisoner’s menta? 
condition at the time of examination and he 
‘could have found out the state of his general 


health. He could have found out all about bis 
habits, his sleep, his food and numerous other 
details which would have throwa a flood of 
light. He could have questioned him about his 
past history, tested his memory about things in 
general aud the fateful events in particular; in 
fact he could have collected the raw materials' 
on which alone, psychiatrists obviously workJ 
Iu answer to a question the doctor says that the 
man was at the momeut perfectly sane and it 
was useless to keep him under observation. Ia 

paras. 203 and 209 of his evidence this is what 
he says: 

Q. 208. — Is personal examination of tbo accused 
by tbe expert necessary in suoh cases in order to enable 
the expprt to give a definite opinioo ? 

<3. 209. — it is not necessary to base one’s opinion 
on personal observation of the accused by keeping him 
under ob-orvation, if it is a question of scientific aspect 
about tbe existence of insanity as is implied in the 
answer to question No. 5 in the Me’ Naughten Rules. 
But it (sioj if it is a question of diagno'tic type of 
mental disorder it may bo necessary to keep him under 
personal observation, but a personal observation is not 
likely to help at this stage because tbe accused is 
ptrfectly sana at the time and a psychiatrist will even 
then have to depend on tno facts of tbe case supplied 
by the Court, prosecution and defence.” 

[29] This ia an amazing reply. How could the 
doctor say that the man was ‘perfectly sane at 
that time without examining him? Advantage 
is being taken of the answer to the fifth question 
so that the witness .might be enabled to confine 
his evidence to inferences from the actual crime 
and the circumstances attending it. In my 
opinion that answer was never meant to libera, 
lise evidence of insanity nor must it be construed 
as giving a free charter to psychiatrists to ignore 
everytbmg but the nature of the crime and the 
conduot of the accused immediately afterwards. 
Even in the Ronald True case where Dr. East 
(the author of Forensic Psychiatry on which 
Dr. Roy relies mainly for his opinion) gave 
evidence, the medical witness (as indeed every 
other medical witness) had True under observa-i 
tion. I am not aware of a single case in which 
a doctor has presumed to give evidence after 
Beeing a few notes and those too on the morning 
of the day he gave evidence in Court. This to 
say the least is entirely wrong. 

[30J I now proceed, to analyse Dr. Roy’s 
evidence. Dr. Roy based his evidence on certain 
data contained in 14 points supplied by the 
defence counsel. I have summarised them here 
with great care so that the summary may be 
complete and accurate, (l) Good relations with 
his two wives. ( 2 ) No premeditation. (3) Position 
of the dead bodies and their description in the 
inquest report. (4) Post mortem report. (5). The 
distance between the two dead bodies was about 
2 to 3 feet. (6) Time of the murder was 4 a.M. 
and cries of the deceased as heard by witnesses. 
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(7) and ( 8 ) No attempt to conceal the bodies or 
make an escape, time and means being availa- 
ble. (9) and ( 10 ) No attempt to inveigle the vic¬ 
tims to a lonely spot, the river Poorna being 200 
paces away, (ll) and ( 12 ) Accused seen with 
blood-stained clothes and admitted his guilt.. 
(13) and (14) Accused did not resist his arrest. 

[31] There is not a word about the previous 
conduct of the accused. This was put to the 
doctor at a later stage after he bad given his 
opinion on these fourteen points. 

[32] The witness was questioned: 

‘‘Will you be able to give on this data your opinion 
regarding the mental condition of tbe accused at the 
time be is alleged to have killed his wives'?” 

Dr. Roy’s answer to this question was : 

“Though the data is not quite complete it is possible 
to give a definite opinion on certain aspects of tkecase.” 

The answer surprises one because there is no 
hesitancy about the answer, such as one finds 
with experts who like to qualify their remarks 
particularly when the data on which they work 
is insufficient. 

[33] Dr. Roy in discussing the 14 points laid 
special emphasis on Points nos. 1 and 2 and 
opined that the crime was motiveless. I shall 
take up the question of motive later but there is 
no warrant for the assumption that the crime 
was unpremeditated. Some premeditation there 
must have been because the accused had selected 
a weapon of a particular type and also inflicted 
injuries on vital parts of the body. He had also 
achieved his purpose with one fatal blow on 
each of his victims. He committed the crime at 
night when he could have these defenceless women 
at a disadvantage. There is nothing whatever 
to suggest that the accused suddenly lost his 
head and started haoking about him either in a 
frenzy or in a dream state. There was some 
method in his madness and I am not prepared 
to accept the data that the orime was entirely 
unpremeditated. 

[34] As to the second point about motive. The 
prosecution did lead some evidence of motive 
but the learned Sessions Judge did not accept 
it. I do not differ from the learned Sessions 
Judge and give the accused the benefit of the 
doubt. One fact, however, stares me in the face 
and it is the failure of the two wives to bear a 
son to the accused. When a man destroys his 
two wive3 in the manner he did there might be 
a hundred different reasons which might have 
prompted the action. Though I do not go as far 
as Maule J. did when he said : “that it is never 
necessary to seek tbe motive for a murder when 

the person murdered is the man’s own wife”_ 

iMayne p. 185 (ibid )—I am of opinion that failure 
Ito prove a motive does not necessarily mean 
Ithat there was no motive. In Reg v. Haynes , 


A. I. R» 

(1859) 1 F and F 666 : (175 E. R. 898) Bramwell B- 
in summing up to the jury, said: 

“As to the defence of insanity, it has been urged for 
the prisoner that yon should acquit him on the ground 
that, it beiDg impossible to assign any motive for the 
perpetration of tbe offence, he must have been acting 
under what is called a powerful and irresistible in¬ 
fluence, or homicidal tendency. But I must remark as 
to that that the circumstances of an act being appa¬ 
rently motiveless is not a ground from which you can 
safely infer^the existence of such an influence. Motives 
exist unknown and innumerable which might prompt 
the act. A morbid and restless (but resistible) thirst for 
blood would itself be a motive urging to such a deed for 
its own relief. But if an influence be so powerful as to 
be termed irresistible, so much the more reason is 
there why we should not withdraw any of the safeguards 
tending to counteract it.” 

The prisoner was found guilty and sentenced to 
death. In the present case Dr. Roy does not 
start with the assumption that the crime was 
motiveless, but sets out to prove from attendant 
circumstances that the crime presents the fea¬ 
tures of a genuine motiveless crime. Now a 
doctor may legitimately base his conclusions on 
the fact that there was no apparent motive but 
it is not open to him to prove or give opinion 
that the crime was motiveless. 

[35] I show below that the approach of the 
doctor was entirely wrong and he cannot be per¬ 
mitted to give opinion on matters which are the 
province of the Court to decide. This is what 
the doctor said : 

“From the data supplied to me, and I am referring 
particularly to nos. (1) and (2) it seems that the defence 
wants me to say that the crime is motiveless.” 

The doctor then discusses why motive is im¬ 
portant. He shows that a genuine motiveless 
crime is generally committed in a state of 
clouding of consciousness. He says that in such 
a state there are 

“symptoms of excitement or depression, hallucination or 
illusion, delusion or aoxiety and is accompanied by 
emotional phenomena and reactions characteristic of 
these symptoms.” 

[36] Thus the doctor instead of starting from 
the premise that the crime appears motivele39 
to a conclusion as to the mental state of the 
prisoner does exactly the reverse. He takes the 
conduct of the prisoner and says that the crime 
was motiveless. This is how he concludes : 

“Thus I have shown that tbe present orime presents 
the characteristics of genuine motiveless orime com¬ 
mitted during a state of clouding of consciousness. This 
crime will have to be taken as motiveless.” 

It is really difficult to follow whether the doctor 
starts with this assumption or reaches this con¬ 
clusion. If he assumes that the crime was motive¬ 
less as a basis of his conclusions in respect of tbe 
mental state of the prisoner, he would be travers¬ 
ing ground which question No. 5 of tbe Me 
Naughten Rules permits but if he tries to give his- 
opinion that the Court must accept the crime to 
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be motiveless he is exceeding his position as a 
witness, expert or otherwise. 

[37] I refer next to the conclusion as to the 
type of insanity described by the doctor. He 
diagnoses it to be manic-depressive-psychoses. 
In this mental derangement the person afflicted 
has alternate periods of elation and depression. 
In its earlier stages it goes under the name of 
cyclothymia and in its extreme form it is known 
as manic-depressive-psychoses. 

[38] Now one of the important points to note 
in connection with this circular insanity is that 
the crime generally results from impulses and in 
the depressive state the victim often suffers 
from delusions and hallucinations. Now delusions 
are the most important signs of insanity. Dr. 
East describes them in these words in Ronald 
Trues case : 

[39] “Delusions are one of the hallmarks of 
insanity.” Hallucinations themselves are delu¬ 
sions, not of the intellect but of the senses. It is 
significant that there is no evidence of any delu¬ 
sions or hallucinations in the present case. 

[40] Dr. Roy says that the present case was 
one of automatism in a state of clouding of con¬ 
sciousness. Automatism is usually connected 
with epilepsy and is the sequel to a milder attack 
of epilepsy which goes under the name of petit 
mal. The following quotation from Sydney 
Smith “Forensic Medicine” puts the matter be¬ 
yond all doubt : 

“The special interest oi epilepsy, lies in the fact that 
all epileptics are liable to have lapses of consciousness 
in which things are done without volition of the patient 
and about which he has no recollection whatever when 
consciousness returns. This is known as post-cpileptic 
automatism, and as the acts performed may be criminal 
it is essential to have some idea as to what actions may 
he assumed to be automatic and what cannot be so con¬ 
sidered. Automatism is, as a rule, more pronounced after 
an attack of petit mal than after a typical fit, but this 
may not always be the case. 

If automatic action takes place, it tends to occur 
after every fit in the same person, and to be of the same 
type in each attack. The action is either an habitual 
action in that individual or a caricature of such action. 
To illustrate such habitual acts or caricature of them 
we may quote the case of a man who walks into a shop, 
picks up something and walks out again, afterwards 
being arrested for theft, or one who exposes himself or 
micturates in a public place and is arrested for in¬ 
decent conduct; or perhaps a person cutting something 
may inflict wounds or kills a child, or a person ac¬ 
customed to firearms may shoot somebody. All these 
acts are habitual or allied to habitual acts. It should 
be noted that there is a faint blurred memory of tho 
epileptic automatic phase. 

But if a poreon lies in wait for a personal enemy and 
murders him by violence, or purchases a weapon for 
the purpose of oommiting an assault, and then pleads 
epilepsy as the cause, there will be no difficulty in com¬ 
ing to a decision that such acts are not automatic.” 
Page 401 Op. Cit. Sup. 

In the present case there is no evidence to show 
that the accused was in the habit of using the 
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jambia, and in a fit or under an automatic 
action used it on the victims instead of putting 
it to its legitimate use. It is to be remembered 
that Dr. East when giving evidence in Ronald 
1 rue s case was closely questioned about auto¬ 
matism and this is the reply which he gave ; 

Question —Do you mind tolling the jury the different 
forms of epilepsy which are possibly relevant to tho 
present case ? I think there is only one really that is 
strictly relevant, is there not ? 

Answer: — Two, I would say, epileptic nmnia, or fury, 
and epileptic automatism. They are both manifestation 
of an obscure nervous disease. Tho precise nature of 
the affection has uot yet been detected by medical 
science.” 

The doctor went on to say in that case that 
epileptic mania indicates a permanent trouble 
and it lasts a short time with no recollection of 
the events. As to epileptic automatism he said 
that after the seizure the patient presents a dazed 
appearance for minutes or hours. After this tho 
witness was put the following questions: 

"Question —When you examined the accused, you told 
us that you noticed nothing in his physical or mental 
state, habits, conversation which indicated that lie had 
suffered either from epileptic mania or epileptic- 
automatism? 

Answer .—Neither at the time when I first examined 
him, nor during any time when he has been under 
observation.” 

The witness was forced to admit in that case 
that there was no indication of epileptic mania 
or automatism apart from amnesia. Why could 
this not be done in this case '? I do not regard 
the opinion of Dr. East in True's case as evide¬ 
nce but I refer to True's case because Dr. East’s 
book ‘Forensic Psychiatry’ written in 3927 after 
Trues case seems to be one of the books on 
which Dr. Roy has based his replies and opinion. 
Unfortunately that book was not produced for 
our perusal and in spite of some efforts the 
library here was unable to secure a copy. I feel 
reasonably certain that the book would not have 
given any other description of automatism. I do 
not have to go to Dr. East. I have quoted from 
Sydney Smith and I have seen several other 
books. Epileptic automatism is described in 
almost any book on medicine. Even in an 
elementary book like the Universal Home Doctor 
(Times publications at pp. 305 and 306) there is a 
significant passage: 

“The importance of tlie minor attacks is mainly 
because their true character goes unrecognized till a 
major attack occurs, but also because it is after these 
minor attacks that mental disturbances may take place 
which bring the victim within reach of the law. While 
still in epileptic state, that atato known as ‘automatism' 
the patieDt may commit some crime during a maniacal 
outburst, of which, when he comes to himself, he has 
no recollection. Many times has this post-epileptic state 
been pleaded as defence iu a Court of law, but it is 
a plea which a considerable amount of medical evidence 
is needed to support.” 

There can, therefore, be no manner of doubt that 
Dr. Roy knew this very well. 
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[41] Of course, there are cases of masked 
epilepsy and some mental disorders present the 
same features as epileptic automatism but such 
cases are characterised, among other things, by 
evidence of great violence. Such offences are 
committed in confusional state of the mind. 
Amnesia is generally pleaded. Sydney Smith says 
that 'in such cases it is always difficult to exclude 

simulation.’ He suggests the following rules: 

“(1) In any case of alleged amnesia for purposeful 
acta some bistory of a possible cause is essential, and 
al6o a bistory tbat such cause bas produced some pre¬ 
vious signs of mental unstability. Such causes may be 
alchoholism, malaria, bead injury, war neurosis. 

(2) Total amnesia for tbe period of tbe alleged act 
and for a short time after it ia very suspicious of mal¬ 
ingering. 

(3) If there is memory for anything which happened 
in a true dream phase, then it i9 for things of greatest 
emotional importance. Tbe remembrance of some un¬ 
important details but amnesia for chief happenings 
suggests malingering. 

(4) In dream phase, statements may be made which 
are wholly or partially forgotten later. 

(5) An epileptio may have dream states after or in 
place of fits, when associated with alchohol, but only 
during drinkiDg bouts:” p. 401. 

Claieter in bia Medical Jurisprudence and 
Toxicology (Edn. 7) p. 419 quoting the authority 
of Hopwood and Snell says of Amnesia : 

"Their views are that the defence was not so suc¬ 
cessful as its frequency of presentation would presup¬ 
pose tbat amnesia cannot be diagr-osfd on tbe patient’s 
word alone, but must be checked by known facts, since 
independent evidence is essential, and tbat real recovery 
does not occur until some weeks or moDtbs after tbe 

crime.A 6udden re< urn of memory almost 

certainly indicates malingering." 

[42] Applying these testa to the present case 
I find that there ia do history of epilepsy or 
allied diseases. If Dr. Roy thought that the act 
was a post epileptio automatism, be does not 
say so In tbe evidence of one of the defence 
witnesses there ia a faint suggestion thrown out 
and it is said tbat the accused once suffered 
from a fit but this does Dot appear to be an 
epileptio fit nor ia there aDy other evidence that 
the accused suffered from this malady at any 
time. Foundation was sought to be laid for 
this in the evidence but was not followed up 
and the expert was, therefore, constrained to 
abandon this in favour of manic-depressive 
psychosis. The tests mentioned by Sydney 
Smith and cited by me are not answered nor 
has the expert examined the accused for epilepsy 
and true amnesia. Indeed Dr. Roy bas not 
advanced any opinion on anything which is 
capable of being tested or on which the Crown 
could examine another expert in rebuttal. 

[43] Dr. Roy puts tbe case on the footing 
of manic-depressive pBycbosis which I have al¬ 
ready described above. This diagnosis itself is 
open to question. Dr. Pierre Janet writing in 
Principles of Psychotherapy (p. 102 ) says : 


"Tbe psychosis called manic-deprps c ive insanity ia 
today much over emphasised and applied wrongly or 
capriciously 

Crimes are committed both in a state of maDia 
or depression. In the depressive stage which, 
according to the expert, is tbe case here, the 
patient suffers from delusions and hallucinations 
and bis health generally suffers. As Sydney 
Smith says at p. 399 : 

"Homicidal crimes are by no means infrequent, and 
often take place early in tbe illnes3 and tefore any 
delusions have been formed. The crxme way he com¬ 
mitted in a confusional state, but frequently with 
complete consciousness, and then it may lake the forrr* 
of \rresistible unpluse." 

This clearly shows that the form the offence 
takes is not automatism but an impulse though 
there is complete consciousness. This is also the 
opinion of Drs. Gonzales Vance aDd Help^rn in 
'Legal Medicine and Toxicology’ at p. 428 where 
they say : 

"The maniacal stage may be Bevere, characterised, 
by etruggling aod raving, or it may be mild in which 
the patitnt merely has a rapid and uncontrolled flow of 
ideas, due to excessive mental activity. Tbe reatonmg 
power is Dot lost, but nngovemed. The patieDt is seized 
with wild impulses, even homicidal in type, and he 
may act upon them. In the depressive stage the eu'jeot 
is depressed or even stuporous. He is attacked by 
deloa'ons aod may commit suicide under their influ¬ 
ence.” (underlining (here italicited), is mine). 

See also Mental Abnormality and Crime pp. 66- 
68 , 56. The other evidence led in the case tried 
to suggest circular insanity but I feel extremely 
suspicious of it. In my opinion it has been led 
purposely to give an impression of alternating 
mania and melancholia. Tbe evidence is highly 
artificial and the witnesses were giving evidence 
which the defence wanted to fit in with the 
evidence of an expert later. The alternating 
character of elation and depression «b to some 
extent brought out but all the essential con¬ 
comitants like illusions, delusions, hallucinations 
etc., have been left out. This in itself is bigly 
suspicious and it is not at all unexpected tbafc 
the doctor first discusses the nature of tbe crims 
and diagnoses manic-depressive psychosis and 
then tries to explain tbe evidence of previ¬ 
ous conduct on that hypothesis. To follow fcha 
reverse process would have been somewhat 
difficult for him. 

[44] Dr. Roy’s conclusions are three : 

(a) The ofleDce was automatic and both the offences 
were committed under one single automate impulse; 

(b) There was confusion in the intellectual facul¬ 
ties; 

(c) The clouding of consciousness was partial, i. e. f ths 
accused knew the Datare and quality of the act but ho 
did not know that it was wrong or contrary to law. 

Once it is accepted tbat there is do automatism 
of the type known in epilepsy or similar dis¬ 
orders of the brain the only argument that re¬ 
mains to be considered is whether the single 
impulse theory of the doctor saves the accused 
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from all responsibility. Dr. Roy distinguishes 
this impulse trom iriesishble impulse. Unfor¬ 
tunately, tbe books on pejcbiatry on which Dr. 
Roy relies have not hen placed before us for 
our perusal in spite of the warning contained in 
Deorao's case, (I l. r. (1945) Nag. 946 : «a. i. r. 
(S3) 1946 Nag 321: 47 Cr L. J 918) iD tbe refusal 
to consider a statement from Mt Dougall as the 
book was not available. Had these books bten 
cited at the bar, 1 would have beeD able to veii- 
fy the conectness or otherwise of the medical 
evidence. But this is now well settled that un- 
cortrollable or irresistible impluse is no defence 
whatever. 1 have already quoted the authorities 
elsewhere Dr. Roy in distinguishing irresistible 
impulse from the single driving impulse probably 
took his cue from Dr. Norward East as be refers 
to the book by this learned doctor. In the trial 
of True Dr. East said: 

‘‘Apart from epilepsy and apart from irresistible im¬ 
pulse, ia there any lorm 01 irssDiiy that you ran 
suggest to tbe jury which would cau<e him to take this 

•woman’s life? — He may Lave homicidal tendencies at 
that time. 

■“Is that the same as ‘irresistible impulse?’ — No it 
ia not. ’ 

.' What ia tbe distinction between homicidal tenden¬ 
cies and 11 resistible invoke? 1 tbii k a homicidal 
tendency is usually a condition which arises in conjunc¬ 
tion with another form of insanty. You may get a 
homicidal tendency in many different loims of insani¬ 
ty by itself. 

“What form of insanity would there be in homicidal 
tendency? — You mipbt meet it in delusional insanity 
or states of melancholia.” 

[45] It is well known that Dr. East’s diagnosis 
in the case oj True was insanity arising from 

chronic morphia habit. Apart from Dr. Roy’s 
attempt to combine automatism with homicidal 
impulses, there is notbiig difficult in this case. 
Automatism has Dot been proved. The presence 
of numerous injuries od the victims rules out a 
single automatic action. Dr. Roy slurs over these 
injuries, and does not name epilepsj or aDy other 
kind of disease. He suggests a siDgle impulse. 
There does not appear to Ye any case in which 
such evidence has succeeded. Dr. Roy, who ap. 
parentlyhas read a great deal, would undoubted¬ 
ly have said so if there was a case supporting 
him, I need not refer in this connection to 
Deorao v. King Emperor, (l. L. R. (1946) Nag. 
946 (960, 961) : (A. I. R. (83) 1946 Nag 321 *. 47 
Cr. L. J. 9lb) in which Dr. Roy’s evidence was 
accepted. Dr. Roy in fact modulates bis evidence 
on that case. In the interpretation of the evi¬ 
dence of an expert an earlier decision is hardly 
relevant. It cannot be suggested that because 
Dr. Roy's evidence was accepted by a Court in 
one case it must be accepted in every other 
cafe. Deorao v. Etvg Emperor, 1. L. r. (1946) 
Hag. 946; (A. I. R. (38) 1946 Nag. 821: 47 Cr. L. J. 
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918) must be taken to have been decided on its’ 
own facta. 

[46] A crime is not excusable under the law 
whether done under an int-ano impulse or not 
unress it satisfies the grounds on which alone it 
can be excused. 'I hose grounds are epitomised 
in S. 84, Penal Code. This brings me to fcho dis¬ 
cussion of tbe second and tbe tLird point. The 
second point is that there was confu-ion of the 
intellectual faculties. Most cases of msamty ad¬ 
mit of some confusion of the mind. But what 
the law requires is that confusion must reach a 
certain degree so as to impair the cognitive 
facnlties completely. This brings me to the third 
point. Here Dr. Roy himself admits that tbe 
contusion or clouding of consciousness was only 
partial. He admits that the prisoner knew the 
nature and quality of the act. This be could nofe 
but admit because there was no evidence of de¬ 
lusions of aDy kind. He, therefore, says that at 
the time of tbe commission of the crime the 
prisoner did not know that what he was doiDg 
was wrong or contrary to law. It is indeed diffi¬ 
cult to see how he could say that not being pre¬ 
sent at the time of the murder. Within four or 
five hours tbe accused knew that bis actions 
were wrong because he admitted his guilt aDd 
that it was contrary to law because he asked 
whether the police had come. Dr. Roy sajs that 
the consciousness that his deed was wrong and 
contrary to law was slowly dawning od him. 
Now it is impossible for a doctor to depose to 
the exact state of an accused at the time of the 
commission of the offence. It is easier to say 
that tbe accused knew that his act was wrong or 
contrary to law than to say the contrary Many 
doctors have frankly admitted this. Dr. Norward 

East frankly admitted his inability in Trues 
case: 

la it possible to speculate definitely upon the mental 
processes of a person who is suffering from disease of 
the mind to eay wbat he understands and be does not 
understand, and wbat he thinks or does not thiok—It 
is exiermely difficult. 

• • • • 

•Ts it your view that if this man did this act under 
the influence of insanity it was a sudden frenzy? What 
manifestation of insanity was there? What caused him 
to murder this woman? What tort of mind could he 
be in ?— 1 do not think I oan tell; I was not there.” 

I am Dot citiiag this as evidence but as an indi¬ 
cation of the fact that doctors whose books Dr. 

Roy has read to derive his own knowledge had 
not thought it possible. Dr. Norward East’s 
book was written in 1927 only four years after 
the trial of True It is interesting therefore to 
see how the very author whose books seem to 

be relied upon by Dr. Roy reacted under cross- 
examination. 

[47] It remains finally to consider why Dr. 

Roy thinks that the aocused did not know that 
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what be was doing was wrong or contrary to 
law. This he deduces from the fact that there 
was no attempt at secrecy and no adaptation to 
the manifest results of the crime upon the accus¬ 
ed. According to the witness, the accused could 
have inveigled the victims to a lonely spot and 
killed them, secretly disposed of the bodies, run 
away or created an alibi. His openly admitting 
the guilt and making no attempt at conceal¬ 
ment obviously satisfied the doctor. I express 
my entire agreement with the learned Sessions 
Judge in rejecting both the premises and the 
conclusion. 

[48] To begin with, the accused had commit¬ 
ted a double murder of his two wives. It would be 
impossible for him to conceal the two dead bodies 
or to transport them to the river for disposal 
without the neighbours and others knowing any¬ 
thing about it. His appearance in bloodstained 
clothes was not continued because the witnesses 
saw him only once on the balcony with his 
clothes stained with blood. Thereafter he took 
off his clothes and put them away. This shows 
that he was conscious of the fact that they had 
been soiled. In an offence of this type, which a 
man perpetrates with perfect realisation that 
there is no escape for him there would be no 
concealment. Criminals have been known after 
committing a murder to have walked straight 
to the police and informed them. They have 
taken the police round and shown all the mate¬ 
rial things and spots because they knew that it 
was impossible to avoid detection or to escape 
from justice. Desperate crimes are committed 
by people who though knowing the consequences 
of their action are completely ready to face them. 
The present accused appears to be of that type. 
In any event there is nothing to show that his 
subsequent conduct was in a dream state a 3 the 
learned doctor suggests. I can understand a 
theory of an impulse which was too powerful 
for the accused and which in fact had become 
either uncontrollable or irresistible. That defence 
is not a valid defence, however, in law as I have 
pointed out already. But it is too much to say 
that the accused answered all the questions 
mechanically or in a stupor, just as he commit¬ 
ted the murders in a dream phase. There is no 
evidence that the accused was in a dream state 
and I do not accept the evidence of Dr. Roy 
beoause he did not make any effort to test the 
memory of the accused at any time. 

[49] I am surprised that the learned doctor 
took such uncertain faots as the description of 
the two dead bodies (particularly their relative 
positions and the distance between them) into 
account. He constructs from this meagre infor¬ 
mation a theory that the two bodies were lying 
side by side and the accused therefore could kilf 


them with a single automatic stroke. He also 
considers that the unfortunate women were 
asleep. Tnis he doe3 from the fact that the 
pupils of the eyes w j ere described as 'normal* 
by the doctor who conducted the post mortem 
examination. There is no authority cited that a 
person murdered in his sleep invariably has 
pupils of normal size. I have looked into seve¬ 
ral post mortem reports after this case and have 
found at least in one case that this fact was not 
found. I am, therefore, not inclined to accept 
the premise. The learned doctor also ignores 
and slurs over the presence of small cuts and 
injuries which suggest a struggle such as a per¬ 
son would put up against the murderer. These 
injuries did not fit in with his theory of auto¬ 
matic action, and he had, therefore, to explain 
them somehow. He says that they were also 
the result of an automatic action particularly 
towards its tail end. I do not agree with this 
view and I agree with the learned Sessions Judge 
that these injuries counteract the theory of auto¬ 
matic action. 

[60] All that I have said above is sufficient 
to show that the plea of insanity raised by the 
convicted man has not been strictly proved, and 
I am of opinion that he knew the nature and 
the quality of his act as well as that it was 
wrong and contrary to law. I do not accept the 
evidence of Dr. Roy because it is based upon 
insufficient data and because he did not keep this 
accused under his observation. I deprecate the 
giving of evidence of the type given in this case 
which serves to substitute the decision of the 
learned doctor for the decision of the Court and 
by the intricate mass of learning incorporated 
in it is apt to confuse the issue. 

[51] In my opinion the accused was legally 
sane, and therefore his conviction under S. 302, 
Penal Code is correct. As he has been awarded 
the lesser penalty there is no room for inter¬ 
ference in his case. Before I leave this subject, 
however, I would say that the conduct of this 
accused does present some features which show 
that he was abnormal and that he was labour¬ 
ing under some form of mild insanity and acting 
on an impulse committed these two crimes. I 
cannot show him any leniency because the law 
does not allow me to impose a sentence less 
than transportation for life. The Provincial 
Government may, however, consider his case 
and if they agree, show suoh clemency to him as 
may appear just in the circumstances of the case. 
With this recommendation I would dismiss the 
appeal. 

B.G.D. Appeal dismissed. 
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A. I. R. (36) 1949 Nagpur 81 [C. N. 27.] 

Pollock and Hidayatullah JJ. 

Mt. Shanta Bai — Plaintiff—Appellant v. 
Morayanarao Amritrao and others — Defen¬ 
dants — Respondents. 

Second appeal No. 388 of 1940, Deoided on 28th 
October 1947, from Appellate decree of Dist. Judee, 
Hoahangabad, D/- 25th April 1940. 

(a) T. P. Act (1882), S. 65—Mortgagor and mort- 
—Estoppel — Mortgagor cannot deny title of 
mortgagee. 

A person named as mortgagee in the deed can sue 
on the mortgage, whether he haa any interest in the 
mortgage or not. As a rule, any person who comes into 
possession of the mortgaged property under the mort¬ 
gagor is treated as being in privity with him and is 
estopped from denying the title of the mortgagee. 
Where a mortgage is executed in favour of A as adopt¬ 
ed son of B, in a suit by A upon the mortgage against 
the legal representatives of the deceased mortgagor, 
the defendants cannot plead that A is not a validly 
adopted son of B: 24 Cal. 644 ; 21 All. 380; A. I. R. 
(24) 1937 Rang. 508; (1785) 99 E. R. 896 ; (1777) 98 
E. R. 1260; 36 Bom. 185 and 1 I. C. 264 (Cal.), Rel. on; 
A.. I. R. (ll) 1924 Bom. 516 and A. I. R. (16) 1929 
Lah. 20, Dxsting. [ Pacas 4 aod 5 j 

Annotation(’45-Com.) T. P. Act, S. 65 N. 4. 

and Berar Money-lenders Act (XIII [13] 
of 1934), S. 9 _ Mortgage in 1923 — Act applies 

Interest cannot exceed principal_Repayments 

not appropriated towards principal, do not reduce 
principal. 

ft PPlies to a mortgage executed on 21st October 
IJ23. The claim for interest must therefore be limited 
to the amount of the principal. Where repayments are 
p eaded but it is not suggested that they were appro¬ 
priated towards the principal, the amount of the prin¬ 
cipal cannot be taken as reduced by so much amount, 

M. R. Sen —for Appellant. ^ ^ 

B. S. Dabir —for Respondent No. 1. 

Judgment. — This is a plaintiff’s appeal 
arising out of a suit brought to enforce a mort¬ 
gage. On 21st October 1923, Amritrao borrowed 
Bs. 2.000 and executed the mortgage in suit 
(Ex. p.-i) in favour of, (l) Mt. Narayanibai, the 
Widow of Seth Motilal, (2) Mt. Rampyaribai, the 
mother of Seth Motilal, and (3) ' Laxaminara- 
yan, adopted son, a minor under the guardian¬ 
ship of Mt. Narayanibai. ’ The suit was brought 
on 20 th February 1935 by which time Amritrao 
and Mt. Rampyaribai were dead. It was brought 
m the names of Mt. Narayanibai and Laxmina- 
rayan, who had by then come of age, against the 
aon and four daughters of Amritrao. Three other 
persons were impleaded as defendants as they were 
said to be in possession of a part of the mort- 
gaged property, but they did not appear. 

[ 2 ] The contesting defendants took the usual 
pleas that the mortgage deed was not validly 
executed and attested, that there was no legal 
necessity for the loan, that there was undue influ¬ 
ence, that the interest was excessive, that there 
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were other repayments besides the repayment 
of Rs. 500 admitted in the plaint, and that one 
Mt. Godawaribai was a necessary party. All those 
contentions have now been abandoned except the 
contention that the interest was excessive and 
that Mt. Godawaribai was a necessary party. 

[3] Mt. Narayanibai died on 4th November 
1935. On 22 nd November, Laxminarayan report- 
ed her death and asked that as he was hoc 
sole heir and legal representative her name be 
struck off from the array of plaintiffs. This was 
done without opposition. Subsequently, on 26th 
March 1936, after the issues had been struck 
and the case fixed for evidence, the defendants 
applied to be allowed to amend their pleadings 
so as to take the plea that Laxminarayan was 
not the validly adopted son of Seth Motilal 
and therefore he had no oause of action. In 
spite of opposition by Laxminarayan, this appli¬ 
cation wa3 allowed on payment of Rg. 25 as 
costs, and further issues were struck on this 
point. It is not now disputed that Mt. Nara¬ 
yanibai had the authority of her husband Seth 
Motilal to adopt a son and that there was an 
adoption ceremony on 12th December 1921 at, 
whioh one Badrilal purported to give Laxmi¬ 
narayan in adoption to Mt. Narayanibai. The 
defendants pleaded that Narayanibai had no 
authority to adopt and that Laxminarayan was 
at the time an orphan and could not be validly 
adopted; Laxminarayan pleaded that he was 
given in adoption by his father Badrilal. The 
trial Court held that Laxminarayan was an 
orphan and that Badrilal was his uncle, not 
his father; the lower appellate Court upheld the 
finding that Badrilal was not Laxminarayan’a 
father but held that it had not been established 
that Laxminarayan was an orphan at the time. 
Both Courts thus held that there was no valid 
adoption and that therefore Laxminarayan had 
no right of suit. 

[4] The mortgage deed was executed by Am¬ 
ritrao in favour of Laxminarayan, amongst 
others, and we think it is clear that it was not 
open either to Amritrao or to his successors-in- 
interest to deny his mortgagees’ title. It is well 
established that a person named as mortgagee 
in the deed can sue on the mortgage, whether 
he has any interest in the mortgage or not: see 
Sachitananda Mohapatra v. Baloram Go. 
rain, 24 cal. 644, Yad Ram v. Umrao Singh , 

21 all. 380 and Subramanian Chettiyar v. 

V. K. Shivalker, A. I. r. ( 24) 1937 Rang. 508: 
(1937 Rang, L. R. 432.) The argument now, 
however, is that the plaintiff is not really Lax¬ 
minarayan, son of Seth Motilal, but Sheonarain, 
son of Mathuralal, as was found by the lower 
appellate Court, and has therefore no right of 
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Buifc. Mr. Sen for the appellant baa contended 
that this Court is not bound by this finding of 
fact because the burden was wrongly placed on 
the plaintiff in view of the admission in the 
mortgage deed and that inadmissible evidence, 
such as the genealogical tree (Ex. D.-16), has 
been wrongly admitted. We think it unneces¬ 
sary to decide the question whether the plain¬ 
tiff is the validly adopted eon of Seth Motilal, 
as we have no doubt that it is not open to the 
defendants to question the title of their mort¬ 
gagees. 

[5] In 1785 Lord Mansfield C. J. observed in 
Roe v. Pegge, (1785) 99 E. R. 89G: 

“ I found this point settled before I came into this 
Court that the Court never suffers a mortgagor to set 
up the title of a third person against his mortgagee. ” 

Lord Mansfield had previously made a similar 
remark in Goodtitle v. Bailey , (1777) 98 E. R. 
1260 that it shall not be permitted to a mort¬ 
gagor to dispute the title of his mortgagee. This 
view has not, so far as we are aware, been 
challenged and is treated as axiomatic in the 
textbooks on the subject. Bee Robins’ Law of 
Mortgages, Vol. I p. 654, and Fisher and Light- 
wood’s Law of Mortgage, 7th Edn. p. 376 where 
it is stated: 

“Since no one is allowed to dispute a title whioh he 
has himself granted, the mortgagor cannot set up 
against his mortgagee the title of a third person.” 

In Jones on Mortgages, Edn. 6, Vol. 2, Para. 1482 , 
it is said: 

“The mortgagee’s title oannot be questioned in de¬ 
fence to the bill.” 

Caspersz on Estoppel, Edn. 4 in s. 400 says: 

“Neither mortgagor nor mortgagee can deny the 
title of the other for the purposes of the mortgage.” 

Ghose on the Law of Mortgage, Edn. 5, vol. l, at 
p. 822 Bays: 

“As a rule, any person who comes into possession of 
the mortgaged property under the mortgagor is treated 
as beiDg in privity with him and is estopped from 
denying the title of the mortgagee.” 

1 A remark to the same effect will be found in 
Hillaya Subbaya v. Rarayanappa Timmaya, 
86 Bom. 185: (12 I. c. 913) and in Mulla’s Trans¬ 
fer of Property Act, Edn. 2 p. 410. An exhaustive 
diecusssion of the case law on the point, both 
English and American, will be found in the 
judgment of Mookerjee and Carnduff JJ. in 
Debendranath Sen v. Mirza Abdul Samed 
Serojit l I. c. 264, 270: (10 c. L. J. iso). We are, 
therefore, clear that this defence would not have 
been open to Amritrao and that his successors-in- 
interest are equally bound. 

[6] The decisions on which the lower appellate 
Court relied, namely, Kallyantai v. Shivappa, 
A. i. R. (ll) 1924 Bom. 516 : (76 I. c. 405) and 
Ibrahim v. Mst. Sada Bibi, 10 Lah. 658 : (a. i. 
B. (16) 1929 Lah. 20), are cases in which other 
members of the family were disputing the vali¬ 


dity of a gift to a person described as an adopt¬ 
ed son, and the question was whether it waff 
intended to make the gift to him because be waff 
an adopted son or irrespective of whether he waff 
or was not an adopted son. These decisions have 
nothing to do with the present case. 

[7] The defendants pleaded that Godawaribai 
was a necessary party as the widow of Motilal’ff 
uncle Gangaram. It was not suggested, and 
could not be suggested, that the money waff 
advanced out of the separate estate of Ganga¬ 
ram, nor was it suggested that Gangaram surviv¬ 
ed Motilal and became the sole owner by survi¬ 
vorship. The suggestion was that Gangaram 
and Motilal were members of a joint family,, 
though that was not specifically alleged, but 
even if they were, Gangaram’s widow would 
merely be entitled to maintenance. The lower 
Courts were therefore right in holding that 
Godawaribai was not a necessary party. 

[8] Section 9, C. P. Money-lenders Act, whioh 
came into force from 1st April 1935* enacts 
that: 

“No Court (original or appellate) shall decree In res¬ 
pect of any loan made before this Aot comes into force, 
on account of arrears of interest, a sum greater thaa 
the principal of such loan.” 

The present suit was brought, as we have- 
said, in February 1935, but the C. P. Money¬ 
lenders Act is dearly retrospective, except for 
Ss. 3, 4, 5, 6 and 7 and as was held in Radha - 
kishan v. Hazarilal , I. L. R. (1944) Nag. 383 : 
(A. I. R. (31) 1944 Nag. 163 f. b.), these, re- 
trospective provisions must be applied to pend, 
ing litigation in the absence of anything to show 
that they were not intended to be so applied.. 
Mr. Sen suggested that these provisions should 
not be applied because the loan here was mado 
more than twelve years before the suit was 
brought. In section 2 (vii) of the Act “loan” iff 
defined as 

“an actual advance made within twelve years from- 
the date of the last transaction.” 

The last transaction in this case seems to have been 
the mortgage of 1923, and therefore the Act must 
be applied. The claim for interest must therefore 
be limited to the amount of the principal. 
Rupees 600 was admittedly repaid on 81st October 
1925 and it has been suggested that the principal 
was thereby reduced to Rs. 1,500, but there was 
no plea that this was appropriated to the princi¬ 
pal. On the contrary the plea taken by the de¬ 
fendant was that the interest could not exceed 
Rs. 2,000. That contention we accept. 

[9] Another contention put forward is that 
the 0. P. Reduction of Interest Act applieff 
and the rate of interest should be reduced 
in accordance with the provisions of the Act. 
The mortgage deed provided for compound in- 
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terest at 9 per cent, with annual rests. If the 
C. P. Reduction of Interest Act applies, the 
interest would be reduced to 5 per cent, com- 
pound from 1st January 1932 to 31st December 
1935, but even if this reduction were made, the 
interest would still exceed Rs. 2000. 

[ 10 ] The appeal is allowed and there will be 


a preliminary decree in the plaintiff’s favour in 
the usual form directing repayment of Rs. 4,000 
and full costs throughout by a date six months 
hence and, in default of payment, sale of the 
mortgaged property. The plaintiff will be entitl¬ 
ed to simple interest at 6 per cent, on the sum 
of Rs. 4,000 and costs from the date fixed for 
payment until the date of realisation. 

Appeal allowed. 


A. I. R. (36) 1949 Nagpur 83 [C. N. 28.] 

Grille C. J. 

Pundlik Daryaji—Plaintiff — Appellant 
v. Jainarayan Maliram Shop, Shegaon mid 
others — Defendants—Respondents. 

Second Appeal No. 121 of 1944, Decided on 30th 
December 1947, from appellate decree of Addl. Dist. 
Judge, Khamgaon, Dated 30th October 1943. 

(a) Specific Relief Act (1877), Ss. 18 and 25—Con¬ 
tract for sale—Doubt as to title of vendor— Rights 
and disabilities of parties are to be determined by 
reference to these sections — Doctrine of mutuality 
can have no application to such a case. 

When owiDg to such circumstances as personal in¬ 
capacity of one of the parties or the nature of the con¬ 
tract itself it is inoapable at law of being enforced 
against one, the other party has no right to enforce it. 
This doctrine of mutuality can have no application 
when the Specific Relief Act lays down tbe rights and 
disabilities in respect of doubts as to> title both in res¬ 
pect of the vendor and of the vendee. Those relating 
to the vendor are to be found in S. 25 and those relat¬ 
ing to the vendee in S. 18. The two sections are com¬ 
plementary to each other and the rights of a vendee who 
brings a suit are not to be deduced by an attempted ap¬ 
plication of the doctrine of mutuality to tbe conditions 
laid down in S. 25 but are to be determined by the 
conditions in S. 18 which defines the rights of the pur- 
chaser. [Para 4] 

(b) Specific Relief Act (1877), S. 18 (a) — Word 
‘imperfect title’ includes complete absence of title — 
Auction purchaser at revenue sale — Contract for 
sale by him— Stipulation that if sale was not con¬ 
firmed contract would be inoperative and earnest 
money paid was not to be refunded—Contract held 
could be specifically enforced on confirmation of 
sale. 

The words “imperfeot title” in S. 18 include the ab¬ 
sence of a title and certainly include the very contin¬ 
gent interest far greater than a spas successions, which 
exists when a person who has bid at an auction sale 
has deposited the money and has done everything that 
is necessary for him to do and has only to wait for the 
confirmation of the sale when possession, except for 
unforeseen circumstances, would come to him. [Para 5] 

A purchased oertain fields at a revenue sale and 
agreed to sell them to B after the sale had been confir¬ 
med. It was stipulated that in the event of the revenue 


sale being set aside the contract to sell would not oper¬ 
ate and the earnest money paid was ud to he refund, d 
On confirmation of the sale, B sued A for specific per- 

•ffWd that S. 18 (a) being applicable to the case the 
contract was capable of specific performance and that 
its performance should be enforced. (l»G->) 10 H L C 

[l WO] 

V. V. Kclkar — for Appellant. 

D. B. Padhye — for Respondents. 

Judgment. — The defendant, who is the res- 
pondent before me named, Jainarayan Maliram 
shop of Shegaon in Berar, purchased certain 
fields which were sold by auction for arrears of 
land revenue. The sale took place on loth Juno 
1941 and on 24th June 1941, the defendant passed 
a chitti in favour of the plaintiff” agreeing to 
sell these fields to him for Rs. 135 after the sale 
had been confirmed. Rupees 51 was advanced as 
earnest money and the remaining Rs. 84 was to 
be paid at the date of the execution of the sale- 
deed. It was stipulated that in the event of the 
sale being set aside, the contract to sell between 
the parties would not operate and that in such 
an event the earnest money was not to be refun¬ 
ded. Only the sale of one field was confirmed 
on 12th July 1941. On an appeal to the Deputy 
Commissioner the sale of the remaining two 
fields was ordered to be confirmed and the sale 

was confirmed by the Sub-Divisional Officer on 
14th October 1941. 

[ 2 ] The defendant refused to execute the sale- 
deed and the plaintiff brought a suit for specific 
performance. There the defendant’s contentions 
that the transaction was unenforceable as what 
was to be sold was nothing more than a spes 
successionis and also the event envisaged in the 
agreement which would negative it, namely, that 
the sale of two of the fields had been set aside origi¬ 
nally bad occurred, were negatived and a decree 
for specifio performance was passed. In appeal 
by the defendant the grounds taken by him in 
the trial Court and which were negatived were 
expressly given up and the only point urged was 
that on the doctrine of mutuality the lower 
Court should have held that the plaintiff was not 
entitled to specific enforcement of the contract. 
The lower appellate Court allowed this plea to 
be urged as it was entirely a question of law and 
decided the case in the defendant-appellant’s 
favour and dismissed the suit. The plaintiff has 
now preferred a second appeal. 

[3] Notwithstanding the fact that the respon¬ 
dents had specifically given up the ground that 
the interest in the property auctioned under the 
Berar Land Revenue Code was nothing better 
than a spes successionis, the learned Judge pro¬ 
ceeded to hold that the contract between the 
parties was not a contingent contraot as contem¬ 
plated by S. 31, Contract Act, which the trial Court 
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held it to be. This consideration was irrelevant 
to the only point which he had to consider and 
is in any case incorrect. The plaintiff’s case was 
negatived on the ground of want of mutuality, 
and the learned Judge relied on the decision of 
Bose J. in Eisanlal v. Namdeo, I. L. R. ( 1944 ) 
Nag. 90 : 1943 N. L. J. 433 : (A. I. R. (30) 1943 
Nag. 299). He held that as at the time of making 
the contract the defendant had no title to the 
property, since title would only pass on the con¬ 
firmation of the sale owing to the absence of any 
provision corresponding to 3. 65, Civil P. C., in 
the Berar Land Revenue Code, the vendee-plain¬ 
tiff could not claim to enforce the contract, and 
he relied on the decision of the Privy Council in 
Mir Sartoarjan v. Fakruddin Mahomed 
Chowdhuri , 39 cal. 232: (39 I. A. l (p.o.)). On the 
plea that the case was governed not by 8. 26 (a), 
Specific Relief Act, as was the case in Kisanlal 
v. Namdeo, I.L.R. ( 1944 ) Nag. 90 : 1943 n. L. j. 
433 : (A.I.R. (30) 1943 Nag. 299), but by 8. 18 (a), 
Specific Relief Act, the learned Judge held that 
8. 18 could not apply, as that section^presuppos- 
ed an imperfect title and in the present case the 
vendor had no title at all. 

[ 4 ] In my opinion, the learned Judge has not 
correctly understood the decision in Mir Sar- 
ivarjan v. Fakhruddin Mahomed Chowdhuri, 
39 Cal. 232: (39 I. A. 1 (P.C.)). There it was held 
that a contract could not be specifically enforced 
because the contract itself could not bind a minor 
and that it was not within the competence of the 
manager of the minor’s estate or the minor’s 
guardian to bind the minor or his estate for the 
purchase of immovable property and that con¬ 
sequently the minor when he became a major 
could not obtain specifio performance of a con¬ 
tract entered into at a time when he was incap. 
able of enforcing it because of lack of mutuality. 
When owing to such circumstances as personal 
incapacity of one of the parties or the nature of 
the contract itself it is incapable at law of being 
enforced againBt one, the other party has no 
right to enforce it. In the present oase the con¬ 
tract in itself is a perfectly good contract, as was 
hold by Bose J. in similar circumstances in 
Kisanlal v. Namdeo , (1943) N.L.J. 433 : (a.i.r. 
(30) 1943 Nag. 299). Further, the doctrine of mutu¬ 
ality can have no application when the Specific 
Relief Act, as it does in this case, lays down the 
rights and disabilities in respect of doubts as to 
title both in respect of the vendor and of the 
vendee. Those relating to the vendor are to be 
found in s. 26 and those relating to the vendee 
in 8. 18 . The two sections are complementary 
to each other and the rights of a vendee who 
brings a suit are not to be deduced by an at¬ 
tempted application of the doctrine of mutuality 
to the conditions laid down in s. 25 but are to 


be determined by the conditions in S. 18 which) 
defines the rights of the purchaser. 

[ 5 ] The apposite part of S. 18 runs as follows: 

“Where a person contracts to sell or let certain pro¬ 
perty, haying only an imperfect title thereto, the pur¬ 
chaser or lessee (except as otherwise provided by this 
chapter) has the following rights : 

(a) if the vendor or lessor has subsequently to the 
sale or lease acquired any interest in the property, the 
purchaser or lessee may compel him to make good the 
contract out of such interest.” 

The lower appellate Court considered that S. 18 
did not apply as the plaintiff had something less 
than an imperfect title, namely, no title at all, 
and consequently he applied the converse of 
S. 25 (a) which prohibits a vendor from speci¬ 
fically enforcing the contract of sale when he 
knows himself not to have any title to the pro¬ 
perty. In my opinion, the words “imperfeot 
title” in s. 18 include the absence of a title and 
certainly include the very contingent interest, 
far greater than a spes successions, which exists 
when a person who has bid at an auction sale 
has deposited the money and has done every¬ 
thing that is neoessary for him to do and has 
only to wait for the confirmation of the sale 
when possession, except for unforeseen circum¬ 
stances, would come to him. It also seems to me 
that 8. 25 itself deals with imperfect titles and 
puts them into two categories, namely, one when 
the vendor knows that he has no title-at all, and 
secondly where although he has not got a good 
title he believes he has, and is unable to perfect 
his title at the time fixed by the parties for the 
completion of the sale. I may here note that the 
title was in fact perfected by the time fixed for 
the completion of the sale, and the lower appel- 
late Court ought to have considered the analogy 
of cl. (b) rather than of cl. (a) in 8. 25. The 
wording of cl. (a) of S. 18 whereby the vendee 
can compel the vendor to make good the contract 
oat of any interest in the property subsequently 
acquired by the vendor indicates that an im¬ 
perfect title would include even complete absence 
of title. It has been the rule, long established, in 
English law that if a man sells an estate to which 
he has no title and, after the conveyance acquires 
the title, he will be compelled to convey it to the 
purchaser, and in Holroyd v. Marshall , ( 1862 ) 

10 H. L. C. 191 : (33 L. J. Ch. 193) it is stated : 

"... if a contract be in other respects good and fit to 
be performed, and the consideration has been received, 
incapacity to perform it at the time of ita execution will 
be no answer when the means of doing so are after¬ 
wards obtained.” 

It is perfectly competent on the part of a vendor 
to say: 

“I have bid for these fields in auction and I have 
done everything necessary that I can do towards the 
completion of the sale and I am only awaiting the 
confirmation of the sale. On that confirmation I agree 
to sell the fields to you and I have accepted earnest 
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money in advance. If by any chance the sale should 
not be confirmed the oontract is void and you will lose 
your earnest money.” 

It is to be noted that in this case the earnest 
money paid represented no less than 3S per cent, 
of the agreed price. 

[6] Accordingly I hold that the contract en¬ 
tered into was one capable of specific performance 
and that specifio performance should be enforced. 
The deoree of the lower appellate Court is set 
aside and that of the trial Court restored. The 
date on which the defendants-respondents must 
execute a registered sale-deed is fixed for 1 st 
February 1948. The defendants respondents, as 
ordered in the trial Court, will bear the cost of 
execution of the Bale-deed, and the cost of regis¬ 
tration will be incurred by the plaintiff, and on 
failure to execute the sale-deed the Court will 
execute it at the defendant-respondents’ cost. 
The respondents will pay the appellant’s costs 
throughout. 

k.S. Appeal allowed. 

A. I. R (36) 1949 Nagpur 85 [C. N. 29.] 
Grille C. J. and Hidayatullah J. 

Governor-General in Council — Defendant 
l — Appellant v. Jagannath Suka Gond and 
others — Respondents. 

Second Appeal No. 142 of 1943, Deoided on 20th 
October 1947, from appellate decree of 2nd Addl. Dist. 
Judge, Bhandara, D/- 30th November 1942. 

(a) Provident Funds Act (1925), S. A (1) (a) 
and (b) and S. 3 — Scope — Whether sum is to be 
paid to dependant or nominee of deceased depo¬ 
sitor, depends on rules of Provident Fund con¬ 
cerned. 

Clause (b) of S. 4 (1) is in no way subsidiary to cl. (a) 
but is on an equal footing with it and whether the sum 
is to be paid to the dependant or to the nominee de¬ 
pends entirely on the rules of the Provident Fund con¬ 
cerned. The reference to "payable under the rules’’ in 
S. 8 has no reference to the calculation of the amount. 
The repetition of the words '“under the rules of the 
Fund” in S. 4 (1) (b) indicates that the phrase relates 
to the status of the person to whom the amount is to be 
paid and not to any mathematical method of calcula¬ 
tion : A.I.R. (27) 1940 Cal. 395, Dissent .; A. I. R. (32) 
1945 Bom. 43, Ref. [Paras 7, 8] 

(b) Relinquishment—Nominee of provident fund 
directing railways authorities to deposit amount in 
certain bank in name of minor son of deceased 
depositor — It does not amount to relinquishment 
by nominee in favour of depositor’s son. 

A letter addressed to the railway authority by a 
nominee of a deceased depositor in the Provident Fund 
requesting the railway authority to deposit the amount 
standing to the credit of the depositor in a certain Bank 
in name of the son of the deceased depositor and the 
interest be given to his mother and that the gratuity 
and bonus be given to the wife of the deceased, does 
not amount to the relinquishment of the nominee’s 
claim to the deposit amount. The letter is not a trans¬ 
fer of an actionable claim as defined in 8. 130, T. P. 
Act. It is nothing more than a direction that the 
amount in the Provident Fund should be deposited in a 
certain Bank in the name of the deceased's minor son 


and interest be given to his mother. It is nothing moro 
than a pay order. [Para 9J 

P. N. Rudra — for Appellant. 

R. J. RJiave and W. R. Pendharlcar — for Respon¬ 
dents 1 and 2, respectively. 

Judgment. — One Suka, an employee of the 
Bengal Nagpur Railway Company, died in Aiarch 
1939 leaving at the time a sum of money to 
his credit in the Railway Provident Fund, flis 
nominee to receive the payment of the whole 
amount after his death w&s his elder brother 
Tatya. A suit was brought by Suka’s widow and 
by her son, aged nine, acting through his mother 
as next friend, against the Bengal Nagpur Rail¬ 
way, against the Station Mast>r, Gondia, and 
against Tatya on the allegation that under the 
terms of the Provident Funds Act of 1925 she 
and her son as dependants rather than the elder 
brother as nominee were entitled to receive the 
amount at the credit of the deceased, that Tatya 
had in fact, by a document addressed to the 
Chief Auditor of the Company, relinquished his 
claim to the amount and lastly that Tatya had 
nevertheless contrived to receive the sum in 
conspiracy with the Station Master of Gondia. 
There were also other allegations with which we 
are not here concerned. 

[ 2 ] The trial Court held that there was no 
evidence of any conspiracy, that in law the pay¬ 
ment was to be made to the elder brother who 
alone was entitled to it but that as he had re¬ 
linquished bis claim by an assignment made in 
the widow’s favour, he was bound to pay her the 
amount. The Railway Company was held not to 
be liable as it was not established that the Chief 
Auditor bad received the notice of relinquish¬ 
ment and transfer whioh Tatya had made, and 
the principle on which the suit was decreed 
against Tatya alone was that the assignor had 
realised the amount after he had made an as¬ 
signment and that consequently he ought to 
make good the amount to his assignee. 

[3] Not satisfied with this decree, Mfc. Laxmi 
and her son preferred an appeal against all three 
defendants. As far as D’Santos, the Station 
Master, was concerned, the appeal wa9 dismiss¬ 
ed and he is not a party in this Court. The decree 
against Tatya was upheld but the plaintiff ob¬ 
tained the satisfaction for which purpose the 
appeal was evidently brought of obtaining a 
decree against the Railway Company as well. 
The grounds on which she obtained the decision 
were two-fold, first that in law she was entitled 
as a dependant to be preferred to a nominee 
and secondly that although the letter of relin¬ 
quishment executed by Tatya had not reached 
the Chief Auditor it had in fact reaohed Tatya’s 
own superior officer, the Assistant Locomotive 
Superintendent at Nainpur and that it was the 
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Superintendent who wag responsible for the 
letter of relinquishment reaching the Chief Audi- 
tor. It was held that notice had been given and 
that consequently responsibility for payment to 
the wrong person, even assuming that the law 
permitted payment to Tatya and to no one else, 
lay with the company. Against this decision the 
company has appealed and the appellant, by 
an amendment ordered by the registrar, is now 
described as the Governor General.in-Council. 
There has been no appeal by Tatya and con¬ 
sequently irrespective of the liability of the 
Governor-General-in-Council the decree against 

Tatya must stand. 

[4] The relevant sections of the Provident 
Funds Act are s. 3 (2) and s. 4 (1), omitting the 
proviso. They run as follows : 

Section 3 (2) : 

“Any sum standing to the credit of any subscriber 
to, or depositor in any such Fund at the time of his de¬ 
cease and payable under the rules of the Fund to any 
dependant of the subscriber or depositor, or to such 
person as may be authorised by law to receive payment 
on his behalf, shall, subject to any deduction autho- 
rised by this Act and save where the dependant is the 
widow or child of the subscriber or depositor, eubject 
also to tbe rights of an assignee under an assignment 
made before the commencement of this Act, vest in the 
dependant, and shall, subject as aforesaid, be free from 
any debt or other liability incurred by the deceased or 
incurred by the dependant before the death of the 
subscriber or depositor.” 

Section 4 (1) : 

“When under the rules of any Government or Rail¬ 
way Provident Fund the sum standing to the credit of 
any subscriber or depositor, or the balance thereof after 
the making of any deduction authorised by this Act, 
has become payable, the officer whose duty it is to make 
tne payment shall pay the sum or balance, as the case 
may be, to the subscriber or depositor, or, if he is dead, 


(a) if the sum or balance, or any part thereof, ves 
in a dependant under the provisions of 8. 3, pay tl 
same to the dependant or to suoh person os may be a 
thorised by law to receive payment on his behalf; or 
(Oj if the whole sum or balance, as the cose may l 
does not exceed five thousand rupees, pay the same, 
any part thereof, which is not pajable under cl. (a) 

?KJ! erS ? Dno ^ inated t0 receive u^er the rales 
tne *und, or, if no person is so nominated, to any pe 

it; or PE>eariD8 t0 him t0 b ® othecwise entitled to recei 

nf CaS6 ° f any sum or ba,a °ee, any part ther 

c 7bVnav S t r PayaUe l ° any P erson u nder P ci: a) 
cu ID} pay the same—- v ' 

™\V O ot* n tL% TS0 A nomina 5 ed to receive it under tl 

PrSL- the T F “? d > 0n production by such person 

? r r . 0bat ® ° r L ® lt ® rs of Administration evidencing tl 

hlm ° f administration to the estate of the d 

fWHfi °» r Certlficate granted under the Successic 

1889, ° r Under the Bom bay Regulatic 

pavment n^ 27 ' , entitlin g the holder thereof to rece7 
payment of such sum, balance or part, or 

UO where no person iB so nominated, to any perse 
who produces such probate, letters or certifioat e" V 

In considering the claim of the plaintiff that 
dependant was to be preferred to a nominee, tt 
learned Judge of the trial Court considered th 


case in the plaintiff’s favour, on which the ap¬ 
pellate Court based its decision reversing that of 
the trial Court, Nidhu Sudan Mukherji v. 
Bibha Batee Debi, I. L. R. (1940) 1 cal. 476 : 
(A I.R. (27) 1940 cal. 395) but held that the au¬ 
thority of this case was outweighed by several 
other decisions to the contrary such as Lak - 
shviamma v. Subramanyam , A. I. R. (26) 1939 
Mad. 489 : (184 I. C. 812), Mohammad Naim v. 
Mt . Munim-un-nissa , 11 Luck. 611; (A. I. R. 
(23) 1936 Oudh 32 (f. B.)) and Mon Singh v. 
Mothi Bai, 59 Mad. 855 : (A. I. R. (23) 1936 
Mad. 477). Ma Kyway v. Ma Mi Lay , 6 Rang. 
682 : (A. I.R. (16) 1929 Rang. 64) was also men¬ 
tioned. In reversing the decision of the trial 
Court the learned Judge of the lower appellate 
Court considered that all the cases cited in the 
Court below overlooked the fact that the claim 
of the nominee is conditional upon the absence 
of dependants as observed in Nidhu Sudan 
Mukherji v. Bibha Batee Debi, i.L.R. (1940) 1 
cal. 476 : (A.I.R. (27) 1940 cal. 395). In that case 
the learned Judge—it is a decision of a single 
Judge in an Original Suit—dealt with the ques¬ 
tion as follows: 

“It is accordingly argued that the sons of Dr. Mukerji 
are entitled to the whole sum as representing the estate 
of their deceased mother in whom it had vested. (The 
deceased mother was the nominee and the dispute was 
whether her sons a3 heirs succeeded under tbe provi¬ 
sions of 8. 5 of the Act or whether the sons and 
daughters shared as dependants.) I think the answer 
to that is that the Act itself provides that the rights of 
nominees, which inolude the rights of the nominee’s 
representatives, are expressly postponed to the rights of 
dependants. This is clear from 8. 4 of the Act which 
provides that the amount standing to a subscriber’s 
credit should be paid to his dependant in the fir9t 
instance, or to his nominee and only permits his no¬ 
minee to receive any sum or balance which is not payable 
under cl. (a), that is, to a dependant.” 

[6] There was no further discussion on the 
point, and with all respect to the learned Judge, 
we consider that his view is based on a mis¬ 
apprehension of sub-clause (2) of 8. 3 of the Act. 
Section 4 (1) (a) lays down that payment should 
be made to a dependant if the sum or any part 
thereof vests in him under the provisions of S. 3, 
and such a sum can only vest in a dependant 
under the provisions of s. 3 if the sum outstand- 
ing to the subscriber’s credit is payable to any 
dependant under the rules of the Fund. These 
last six words are important and reference has 
to be made to the particular Fund concerned as 
the Act governs a number of Funds with dis¬ 
similar conditions. Some Funds, for instance, do 
not permit the nomination of any one who is 
not a member of the family of the subscriber. 
Such is the case in the Bombay General Provi¬ 
dent Fund Rules and also in the Indian Civil 
Service Provident Fund Rules. There is no such 
provision in the Rules of the Bengal Nagpue 
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Bailway Provident Fund. Neither is there in 
the Rules of the Provident Fund of the Madras 
And Southern Mahratta Railway Company, vide 
Lalcshmamma v. Subramanyam t a. i. r. ( 2 G) 

1989 Mad. 489 : (184 I. C. 812). 


[6] The rule in the Bengal Nagpur Railway 
Company Provident Fund Rules which is 
apposite is Rule 27, the first sentence of which 
runs as follows: 


When a deposit account is first opened, the Member 
^concerned shall be required to give a declaration in the 
form printed as Annexure ‘A’ to these rules particulari¬ 
sing the person or persons by whom he is desirous 
that the whole or any portion of his deposit shall be 
ceoeived in the event of his death." 


In the form of declaration the first column shows 
the name and address of the nominee or nominees 
And the second column is headed. 

“Whether dependant as defined in S. 2 (o) of the 
Provident Funds Aot 1925, or not, if dependant, nature 
of relationship." 

This makes it very clear that there is no restric¬ 
tion as to the nature of the person nominated. 
Neither does s. 5 of the Act, which lays down 
the right of the nominee to receive the amount 
outstanding at the subscriber’s credit at the time 
of his death, give any instruction as to the status 
of the nominee. 


[7] It must then follow that payment should 
he made only to the dependant in whom the sum 
or balance due vests, and whether it does vest 
depends on the rules of the particular Fund. We 
cannot accept the contention of the learned counsel 
for the plaintiff-respondent that the reference to 
“payable under the rules” in S. 3 has reference 
only to the calculation of the amount. If this were 
eo, the following words “to any dependant” would 
be superfluous. The repetition of the words “under 
the rules of the Fund” in S. 4 (l) (b) would also 
indicate that the phrase relates to the status of 
the person to whom the amount is to be paid 
and not to any mathematical method of calcula¬ 
tion. 

[8] The learned counsel for the respondent 
admits that Nidhu Sudan Mukherji v. Bibha 
Batee Debt i. l. R. (1940) 1 Oal. 476 : (a. I. R. 
(27) 1940 Cal. 395) is the only decision which he 
can find in support of his contention. He said 
that he had also a case from Ramalingam 
Chettiar v. Subramania Chettiar, 1928 M. W. N. 
202 : (a. I. B, ( 14 ) 1927 Mad. 620) butas this turned 

oh a special point he did not rely on it. In addition 

to the cases cited—and in our opinion correctly 
relied on in the trial Court and wrongly discard¬ 
ed in the lower appellate Court—there is a more 
recent one in Mrs. Mabel Head v. Miss Kathleen 
Guest, I. L. R. (1944) Bom. 716 : (A. I. R. (32) 
1945 Bom 43) where all the case law is reviewed 
*ud which supports the appellant. In our opinion, 
it is established without doubt that olause (b) of 


S. 4 (l) of the Act is in no way subsidiary to 
clause (a) but is on an equal footing with it and 
whether the sum is to be paid to the dependant 
or to the nominee depends entirely on the rules 
of the Provident Fund concerned. The only 
residuary clause in the section is clause (c). 

[9] Apart from the decision of the lower 
appellate Court as to the person entitled to pay¬ 
ment which we have just reversed, that Court 
has also held the Governor-General-in-Council 
liable on another account, namely, that the 
Railway Company had received notice of relin¬ 
quishment of Tatya’s olaim as a nominee and 
the assignment of it to the plaintiff. The docu¬ 
ment executed by Tatya which has been held 
proved in both the Courts below is Exhibit P-13: 

“To 

The Assistant Loco and Carriage Superintendent 

Nainpur. 

Sir, 

I beg to inform you that my brother named 
Sukha son of Paiku was a Driver in B. N. Railway at 
Nagbhir and he died at Nagbhir about 3 months passed. 
My brotBer Sukha deposited the provident fund in my 
name. He left one son named Jagannath age about 
9 years, who is living with me with his mother. 

Sir, I request you that the Provident Fund 
whioh is deposited in the Railway-may be fix deposited 
in the Urban Bank by the name of Jagannath son of 
Sukha and his interest be given to his mother to main¬ 
tain his expenses. 

(2) Gratuity and bonus may be sent to the wife of 
Sukha Driver as per below address. 

Lachhamibai wife of Sukha Driver 
Rajgond, 

c/o Shamlall Driver, Loco Shed, 

B. N. Railway, Gondia, 

Yours sincerely, 

Tatya Rajgond brother of 
Sukha Driver.” 

It has been admitted in evidence that this letter 
did reach the office of the Assistant Loco and 
Carriage Superintendent, Nainpur, which would 
be its normal channel on its way to the Chief 
Auditor and that it should in fact in the ordinary 
course have reached the Chief Auditor although 
it has been denied that it did in fact reach him. 
This the lower appellate Court has held a 
sufficient ground for holding that the Company 
had received notice and in this finding we 
concur. We cannot, however, accept the conclu¬ 
sion reached in both the Courts below that thisj 
document amounts to a relinquishment of Tatya’s 
claim or is a transfer of an aotionable claim as 
defined in S. 130, T. P. Act. There is no definite 
statement by Tatya that be relinquishes his! 
claim. It is nothing more than a direction that' 
the amount in the Provident Fund should be 
deposited in the Railway Employees’ Urban 
Bank as a fixed deposit in the name of the 
deceased’s minor son and that the interest be 
given to his mother. It is not a definite transfer 
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of his interest in the sum which was at the 
deceased’s credit and it is nothing more than a 
pay order which could be revoked at any time. 
It only states in uncouth terms that the writer 
is the nominee of the deceased. There is no 
claim that the money is actually due to him 
and no statement that anything which may be 
due to him i9 specifically transferred to another 
person. As we have said, the direction to pay or 
rather to deposit the amount in the name of 
Bomeone else is revocable, and it has in fact been 
revoked by Tatya’s own action in cashing the 
cheque which the Railway Company placed at 
his disposal. As then there has been no assign¬ 
ment, the Railway Company is in no way liable 
in consequence of their having paid the amount 
to the nominee who in law was entitled to 
receive it, and the plaintiff must remain satisfi- 
ed with the decree she has obtained against 
Tatya, a decree which has not been challenged 
by him in appeal. With Tatya’a motives in 
making this application, Ex. P-13, and then 
accepting the money standing to Sukha >3 credit 
shortly afterwards, we are not concerned in this 
appeal. 

ClO] The result is that the appeal succeeds. 
The decree of the* lower appellate Court is set 
aside and that of the trial Court restored. 
Respondents 1 and 2 will pay the appellant’s 
costs, here and in the lower appellate Court where 
respondent 3 will bear his own. Costs in the 
trial Court as there ordered. 

Appeal allowed% 
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Govindrao Bapuji Gaikwad—-Defendant — 

Appellant v. Manohar Mahadeo and others _ 

Plamtiffs — Respondents. 

SccoDd Appeal Nob. 198 and 199 of 1943, Decided on 
20th October 1947, from appellate deoree of Addl. Diet. 
Judge, Bhandara, D/- 20th November 1942. 


C. P. Land Revenue Act (II [2] of 1917), Ss. 75,1 
partition between co-proprietors — One allott 
land free of revenue in lieu of share in village 
Concession enures for benefit of his descendan 
and not to transferees who are alien to family. 

The whole prinoiple of the Land Revenue Act is tt 
the person enjoying the land is responsible for t 
revenue assessment, and provision is made for exceptioi 
vine of the exceptions is ian agreement whereby c 
proprietors relinquish their rights in a village share ai 
receive in return Malik Makbuza rights in certain pit 
free of revenue. That is a matter between the b 
proprietors themselves and their descendants, but tl 
right does not enure to transferees of the original gra 

M.'liv'JS' dcsc , e °'? anls - Th M> where persons he 
Malik Makbuza rights revenue free as against t 

Umbardar as the result of family arrangements 

partition in lieu of a share in the village, the right 

i “. perpetuity extends only to the descendants 

the original grantee and does not run with the land 


enure for the benefit of transferees outside the family.. 
It is clearly the duty of the transferees, who are alien 
to the family, on obtaining possession to make an. 
application to the revenue authorities claiming exempt 
tion from payment of the land revenue. If this is not 
done the Lambardar-Malguzar’s right to recover tha 
revenue operates by virtue of S. 159, Land Revenue 
Act: 6 C. P. & Berar R. R. 61; 7 C. P. & Berar B. R. 9; 
16 N. L. J. 267 ; A. I. R. (7) 1920 Nag. 15; lC.P.fi 
Berar R. R. 12, Belied on ; A. I. R. (23) 1936 Nag. 221 h 
Disling. [P ara3 5, 6 & 71 

B. K. Verma — for Appellant. 

P. B. Padhye and G. B. Deo — for Respondents. 

Judgment. — This judgment will cover both 

the second Appeals nos. 198 and 199 of 1943 as 
the single judgments in Courts below covered 
both suits and both appeals. 

[ 2 ] In the year 1863, Mouza Atri was held by 
a joint family consisting of three brothers. In 
that year in a partition the lands now in dispute 
were allotted to one of the brothers Jairam in 
lieu of his share in this village and in another 
village which the family held. By that agree¬ 
ment, the lands were to be held revenue-free and 
were heritable and transferable. In the Settle¬ 
ment of 1896-97 the lands were entered aa being 
in Malik Makbuza right and being free from re¬ 
venue against the Malguzar in perpetuity, and 
this was repeated in the succeeding Settlement in 
the year 1916-17. During the course of this Settle¬ 
ment proceedings the proprietor, who was s 
member of the family which held the village 
in 1863, claimed that the revenue free grant as 
against him should cease. The holders of the. 
lands in dispute were the descendants of Jairamt- 
It was then suggested that the original agree¬ 
ment had been modified subsequent to the last 
Settlement, but the settlement officer held that 
he could not go behind the terms of the previous 
Settlement and declared that the lands should, 
be held Muafi. 

[3] In the years 1937-38, the holders of theso* 
Malik Makbuza plots transferred them to two 
different parties neither of whom were members 
of the family or descendants from Jairam. The 
lands had been assessed to revenue and that 
revenue had been paid in the years 1939-40 and 
1940-41 by the Malguzar-Lambardar. In 1943 he 
brought a suit claiming the recovery of the land 
revenue in respect of these plots against the per¬ 
sons to whom they had been transferred as they 
had declined to pay the revenue. The defence in 
each case was that at Settlement the plaintiffs 
themselves were made liable for the payment 
of the land revenue on these plots and that the 
defendants were exempted by reason of the orders 
of the settlement officer that the land was to bo 
held free in perpetuity. 

[4] The plaintiffs succeeded in both the Courts 
below, and the defendants have now preferred * 
second appeal, and it is the defendants’ contention 
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that the claim to hold the lands in perpetuity 
runs with the land and not with the person or 
descendants of the grantee. 

[ 5 ] There is a concurrence of rulings of Re¬ 
venue authority that in cases of this kind where 
persons hold Malik Makbuza rights revenue-free 
as against the lambardar as the result of family 
arrangements at partition the right to hold in 
[perpetuity extends only to the descendants of 
the original grantee and does not run with the 
land or enure for the benefit of transferees out¬ 
side the family. That is indicated in Babu 
bham Sunder Bhargava v. Mt.Kanchan Bai t 
B O. p. & Berar R. r. 51 and is very clearly laid 
down in Mst. Tulsabai v. Mahadeo, 7 C. p. & 
Berar R. r. 9 . This was followed in Rao 

rpatsingh v. Dulan Singh, 16 n. l. j 267 
where the dictum in Tulsabai v. Mahadeo, 7 
O. P. & Berar R. r. 9 

to ‘J!5fl COnside ^ t L on ,or the original grant is proved 

before the 4th November 1881, as 
the b * aCCeptlDg land in lieu of a share in 

ia posae8ion 01 lhe *»“» 

was approved. In Nathuram v. Jagannath, 

16 R ,* 106 : (A * L R * W 1920 Nag. 15 ) it 

was held that a Settlement entry of exemption 

from payment of land revenue recorded in 
favour of a person at a settlement does not 
necessarily mean that the heirs and assignees of 
the person then in possession would be entitled 
to hold the land free, and it was laid down, as 
was also stated in a Revenue Appeal as far back 
as 1911, Gajadhar v. Ballu, 1 c. p. & Berar 
B. R. 12 , that the person claiming exemption 
from payment of revenue should obtain a deci¬ 
sion under s. 75, C. P. Land Revenue Aot of 
1917. If this is not done the lambardar- Malguzar's 
right to recover the revenue operates by virtue 
of s. 159, Land Revenue Act. 

[6] No ruling to the contrary has been shown 
ine on behalf of the appellants. It is contended 
that it was the plaintiff’s’ duty under s. 75 , Land 
Revenue Act to make the claim to the revenue 
authorities and that during the Settlement of 
1916-17 the plaintiffs had made such an applica¬ 
tion which had been rejected. In those proceed¬ 
ings the descendants of the original grantee held 
the Malik Makbuza plots, and their intervention 
has been interpreted as a claim on their part at 
the time and that their contention to hold the 
lands revenue-free was decided in their favour. 

It is to be noted, however, that the contesting 
parties at the time were all descendants of the 
original holders of the village and by the chain of 
Revenue Rulings the descendants of the original 
grantee were exempted from payment of the land 
revenue. As, however, it has been repeatedly 
land definitely held that this right enures only 
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for the benefit of the descendants of the original] 
grantee it is, in my opinion, clearly the duty of' 
the transferees, who are alien to the family, on 
obtaining possession to mako an application to 
the revenue authorities claiming exemption from 
payment of the land revenue. This the transferees! 
failed to do and consequently the right of the! 
proprietors under S. 159 ( 1 ) come 3 into piny. 

[7] As has been pointed out in the trial Court, 
the transferees were aware that difficulties would 
arise. In the eale deed it was stated that the 
transferors themselves held the land Muafi and 
they purported to pass the Muafi rights on to 
the transferees, but they safeguarded themselves 
by stating that if any dispute should arise they 
ceased to have any responsibility and it was the 
transferees who have to abide by the decision 
reached in the event of any dispute. The whole) 
principle of the Land Revenue Act is that the, 
person enjoying the land is responsible for the 
revenue assessment, and provision is made for 
exceptions. One of the exceptions is an agree¬ 
ment whereby co-proprietors relinquish their 
rights in a village share and receive in return 
Malik Makbuza rights in certain plots free of 
revenue. That is a matter between the two 
proprietors themselves and their descendants, but 
this right very definitely does not enure to 
transferees of the original grantees or their 
descendants. 

[8] I am asked on behalf of the appellants to 
decide these appeals on the analogy of Kamaloo- 
sao v. Kisan, 1 . l. r. (1937) Nag. 71 : (a. i. r. 
(23) 1936 Nag. 221), but the facts there were 
entirely different. The question was one of 
recovering rent from occupancy tenants in the 
village who had been recorded as Muafi khairati 
in the wajib-ul-arz of the current settlement, and 
it was held that under the provisions of s. 72, C. P. 
Land Revenue Act the decision of the settlement 
officer at the time of settlement was binding during 
the currency of that Settlement. That case can 
have no application to a transfer by descendants 
of the original grantee of a Malik Makbuza though 
the original grant is in effeot stated to be free 
of liability to pay land revenue. As I have 
stated, it has been consistently held that this 
particular concession ceases when the land passes 
ont of the family of the original grantee, and it 
has never been held to the contrary. The result 
is that both the appeals fail and are dismissed: 
with costs. 

Appeals dismissed . 
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Shevde J. 

Mohammad Kasim — Petitioner — Appel¬ 
lant v. Mt. Mazharbi and others—Opponents 
— Respondents. 

Misc. Appeal No. 49 of 1943, Decided on 28th October 
1947, from order of Addl. Dist. Judge, Bilaspur, D/- 
15th January 1943. 

Succession Act (1925), S. 270 —Testatrix’s share 
in assets of predeceased son is “property.” 

A share which the testatrix possesses in the assets of 
her pre-deceased son can be regarded as property within 
the meaning of S. 270: 29 All. 385 (F. B.) and A. I. R. 
(26) 1939 All. 415 (F. B.), Rcl. on. [Para 5] 

D. B. Najbile —for Appellant. 

A. JRazak — for Respondent. 

Judgment. —This appeal has been filed by 
the petitioner, Mohammad Kasim against the 
order of the learned Additional District Judge, 
Bilaspur, rejecting his application for probate. 
The application waB filed by the petitioner.appel¬ 
lant as executor and legatee for probate of the 
will of his deceased sister Mt. Mariam Bi, widow 
of Kadir Hussain. Mariam Bi is said to have 
made a will on 15th July 1940. She died at Rai- 
pur on 12th February 1941. It is admitted that 
she formerly lived at Bilaspur with her son 
Abdul Kuddus, now deceased, till his death on 
4th March 1940. It is also admitted that after the 
death of her son she went to live with her bro¬ 
ther Mohammad Kasim-petitioner at Raipur 
and that she lived with him till her death. The ap¬ 
plication for probate was, however, filed by the 
petitioner Mohammad Kasim not in the District 
Court of Raipur but in the Court of the Subordi- 
nate Judge, First Class, Bilaspur, on the ground 
that the testatrix had left property in the district 
of Bilaspur of this province. It was alleged that 
inasmuch as the testatrix has left moveable pro¬ 
perty within the jurisdiction of the Bilaspur 
Court, that Court was competent to grant probate 
under the provisions of 8. 270, Succession Act, 
(Act xxxix [39] of 1925). The property whioh 
is alleged to have been left by the testatrix con¬ 
sists of a l/eth share in the assets standing in 
the name of her son Abdul Kuddus in the shape 
of bank deposits at Bilaspur. She claimed this 
1 /6th share in the property by inheritance, as 
mother, under the Muhammadan law. Her right 
to this l/cth share has not been denied by the 
other side. Testatrix made the will bequeathing 
to her brother (appellant here) this very 1 /6th 
share. The application was opposed by the widow 
and children of Abdul Kuddus, who was the son 
of the testatrix, and it was rejected by the learned 
Judge in the Court below, on the short ground 
that the testatrix had left no property movable 
or immovable in the Bilaspur district within 
the jurisdiction of his Court. It is quite clear 
from the contents of the application for probate 
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that it was filed in the Court of the Subordinate 
Judge, First Glass, Bilaspur, simply on the 
ground that that Court had power to grant pro¬ 
bate, as the testatrix had left movable property, 
viz., the l/6th share in the assets of her deceased 
son, within the jurisdiction of the Bilaspur Gourt. 
The Court having negatived this allegation and 
having found that the testatrix had left no pro¬ 
perty within the jurisdiction of the Bilaspur 
Court, rejected the application for probate. The 
petitioner has, therefore, preferred this appeal 
against the order of the lower Court. 

[ 2 ] It is admitted that Abdul Kuddus did 
leave behind movable property worth over five 
thousand rupees at Bilaspur. It is also not dis¬ 
puted that the testatrix was entitled to l/6th 
share therein, under Muhammadan law. The 
only question, therefore, that falls to be conside¬ 
red, is whether it can be held that the testatrix 
left movable property within the jurisdiction of 
the Bilaspur Court, in the shape of the l/6th 
share in the assets of her son Abdul Kuddus. 

[3] It has been contended by the learned 
counsel for the respondents that the testatrix 
cannot be said to have left some movable pro¬ 
perty within the jurisdiction of the Bilaspur 
Court, merely because she was entitled to l/6th 
share in the assets of her deceased son. It has 
been argued that the word, “property”, in the 
provisions of s. 270, Succession Act means only 
that property which was actually possessed by 
the testatrix and not some right to property 
which has got to be enforced in a Court of law 
or which has got to be worked out by private 
settlement. In suppot of this contention, the 
learned counsel for the respondents relied upon 
Run Bahadoor Singh v. Maharanee Rajrup 
Koer, 4 c.L. R. 498. In my opinion, the Calcutta 
case has no application to the facts of the present 
case. In the Calcutta case the property that was 
said to have been left by the testatrix, within the 
jurisdiction of the Court, was admittedly in her 
possession at the time of her demise. The only 
question that was raised in contest was that the 
possession was not held by the testatrix, in her 
own right, as owDer. In these circumstances it 
was rightly held that the question of title was 
quite immaterial and that it was quite sufficient 
for the purpose of giving jurisdiction, under the 
Indian Succession Act, that property claimed as 
her own should be actually in the possession of the 
deceased. The facts in the present case are, how¬ 
ever, quite different. As I have already stated 
above that the right of the testatrix to the l/6th 
share in the assets of her deceased son has not 
been denied by the other side, it can, therefore, 
be safely asserted that the testatrix did leave 
some movable property within the jurisdiction 
of the Bilaspur Court. The whole question, in 
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my opinion, really turns upon the legal connota. 

tion of the word "property” in the provisions of 
s. 270, Succession Act. 

[4] Tho word "property” has been defined in 
Wharton s Law Lexicon (Edn. 14 ) by A. S. Oppe 
as follows : 

Law of Pr °P ert y Act, 1925. S. 205, Tro- 
peitj includes anything in action and any interest in 
real or personal property. There must be a definite 

a “ ere expectanoy ns distinguished from a 
nditional interest is not a subject of property." 

If we apply this test, it i3 beyond question, that 
the testatrix did possess a definite interest and 
not a mere expectancy, namely, the l/eth share 
in the assets of her deceased son, Abdul Kuddus. 
As a matter of fact, after the death of her 
son, she became a tenant-in-common, under the 
Muhammadan law, with the other heirs of Abdul 
liuddus. In this connection the following obser¬ 
vations^ the judgment of the Full Bench case 
reported as Ram Shankar Lai v. Ganesh Pra. 

Irf ’ 29 ,£ LL ‘ 885 ’ 396 ; < 4 A - J. 273 (F. B.) ) 

are worth quoting : 

thI D0e ? l1 ? 6 7 0rd ‘P ro P ert y’ aa used in that Act mean 

riffhtflnd P ^ ys,c f 1 ob .i ecfc9 alone, or does it embrace 
rights and interests existing in or derived out nf th« 

Sd^n fh C e a \° c b t ieC It ? The TV Pr ° Pert ^ iS D ° where 

Lord Langdale - M. B„ described it as being 

inasmuch C °T ehen6 i V6 °- f aU terms which can be used - 
• k , Qc . as 11 19 indicative and descriptive of every 

nn?r b li«5?\ r ?T W ^ l0 ^i. a party Cftn have ’* Jones v - Sk *’ 

wner, (1835) 5 L. J. Ch. 87, 90: (42 R. R. 274)." 

In this connection I respectfully agree with the 
observation of Allsop J., in the Full Bench case 
of Umrao Singh v. Khacheru Singh, I. L. R. 
(1939) ALL, 607: (A. I. R. (26) 1939 ALL. 415 (F. B.)). 
Ihe observations are : 

• . . . the term ‘property’ is used in the Transfer of 
property Act in the sense not merely of concrete things 

things’* ^ thC Ben8e ° f rights and intere3ts in concrete 

[5] Relying upon those authorities I am incli- 
ned to hold that the share which the testatrix 
possessed in the assets of her deceased son Abdul 
Kuddus can certainly be regarded as property 
within the meaning of S. 270, Succession Act and 
the said property having been left by her within 
the jurisdiction of the Bilaspur Court, the learned 
Additional District Judge was fully competent 
to entertain the application for probate. 

f6] In the result I allow this appeal and 
remand the application for probate for disposal 
y the lower Court in accordance with law. 
ixists hitherto incurred in two Courts will abide 
the result. Counsel’s fees rs. 50 . 

K,Q,D * Appeal allowed . 
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Grille C. J. and Sen J. 

Malobi wfo Rahim and others— Plaintiffs 
—Appellants v. Gaus Mohamad s/o Mohamad 

Ajim and others—Defendants—Respondents. 

Letters Patent Appeal No. 15 of 1942, Decided on 
31st December 1947, from appellate decree of Digby 
J. t in 3. A. No. 557 of 1939, L)/-3rd November 1942. 

(a) Civil P. C. (1908), O. 22, Rr. 3 and 11-Appeal 
in partition suit-Death of one of appellants pend- 

mg appeal — Legal representatives not brought on 
record—Whole appeal abates. 

The failure to bring tho legal representitives of a 
deceased party to a suit or an appeal operates as a 
partial abatement of tho suit or appeal. The question 
whether the partial abatement operates as an abate¬ 
ment of the entire appeal depends on the nature of the 
claim and the circumstances of each particular case. It 
will also depend on the nature of the decree appealed 
against and tho relief claimed in appeal. [Para 24] 

In a suit for partition all persons interested in the 
properties are necessary parties. The reason is that the 
share to which a person is entitled can be determined 
only in tbo presence of all the persons interested in the 
properties. Similarly no final and effective partition 
regarding allotment of properties is possible unless it is 
made in the presence of all the persons interested in 
the properties. Hence where after the filing of an 
appeal in such a suit one of the appellants dies and no 
legal representatives of such person is brought on the 

record, the 'appeal abates in its entirety. Case law 
discussed. [Paras 35 aud 46j 

Annotation : (’44-Com.) C. P. C., O. 22 R. 3 N. 3 
and 23. 

(b) Civil P C. (1908), 0. 22, Rr. 3 and 11 and 

, \’ , 4 ~ °* 41 > R - 4 cannot override O. 22, Rr. 

o ana 11 « 

♦ ^ d n r » 4 V, R ’. 4 oannot override, or create an exception 
to U. 22, Rr. 3 and 11 and in the case of one or more 
appellants dying even where a decree proceeds on a 
ground common to all, the matter must be governed 
solely by the provisions of those latter rules. Order 41, 

R. 4 does not empower tho appellate Court to set aside 
an abatement and to reverse or vary a decree which has 
“ Dal against the deceased appellant: A. I. R. 

S 2 - 7 J \? 4 ? Pat * 346 ( p - B -). Foil.', A.I.R. (29) 1942 Sind 
lol Ref. [Para 39] 

Annotation : (’44 Com.) C. P. C., O. 22 R. 3 N. 23 
Pts. 5 and 6, 

Y. S. Tambe —for Appellants. 

V. L. Prabhune., V. D. Kale and A. Razalc 

—for Respondents. 
Judgment.— This is a Letters Patent appeal 
against the judgment and decree, dated 5 th 
November 1942, passed by Digby J., in Second 
Appeal No. 557 of 1939. 

[2] The case out of which this appeal arises 
had a long and chequered history. The case in¬ 
volved complicated question of title which turn¬ 
ed on the decision of difficult questions of fact 
and law arising out of the Muhammadan law. 
These questions have not been decided in second 
appeal which has been disposed of on the ground 

that civil Appeal No. 31A of 1937 had abated as 
a whole. 

[3] The appeal arises out of a suit for par¬ 
tition and separate possesion. The value of the 
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property to be partitioned is not large. The area [4] For a proper understanding of the point 
sought to be partitioned is small. The question involved in this appeal it is necessary to set out 
involved in this appeal is, however, important, the following genealogical tree : 


EARIMBI = RUSTAM 

I_ 

I I 

Rahim=Malobi (plG. 1) Gulam Nabi=Nyajbi (plfl. 5) 

I I 

Halimabi (plff. 2) 


= ASMATBI 

_ I 

| . Kalloo (deft. 2) 

Bunobi=Aminuddin 

I 

Sirajoddin (plfl, 4) 


Hanifabi (plfl. 6) Ayeshabi (plfl. 7) Julekhabi (plfl. 8) Gulam Mustafa (plff. 9) 


[5] The plaintiffs filed civil Suit No. 2G9A of 
1934 on 23rd April 1934 in the Court of Sub- 
Judge 2nd Class, Daryapur, for partition and 
separate possession of their share in the shop, 
marked ABCDEF in the map filed with the plaint, 
at mauza Yeoda, tahsil Daryapur. The plaintiffs 
claimed that they were entitled to 2215/2880th 
share in the shop and that Kalloo, defendant 2, 
was not entitled to more than 665/2880th share 
therein. 

[6] Saikh Kalloo is the son of Rustam by his 
eecond wife, Asmatbi. Rahim, Gulam Nabi and 
Bunabi were the sons and daughter of Rustam 
by his first wife Karimbi. Saikh Kalloo is, thus, 
their half brother. Gous Mob mad was defen¬ 
dant 1 who had purchased the western half of 
the southern portion of the shop from Saikh 
Kalloo under the sale-deed dated 13th June 1932. 
Saikh Kalloo admitted the claim of the plain¬ 
tiffs. Gous Mohmad, defendant 1 , however, re¬ 
sisted the claim of the plaintiffs on various 
grounds which need not be stated as they are not 
material for the purpose of this appeal. 

[7] The trial Court by the judgment dated 
8th October 1985 held that the plaintiffs were en¬ 
titled to 6 annas 4 pies share in the shop, that 
Gous Mohmad was a transferee in good faith 
and for consideration, that he was in possession 
of the red portion marked A B M F, an area less 
than even l/6th of the entire site and less than 
the share of Kalloo, and that the plaintiffs were 
not entitled to claim any portion in possession 
of defendant 1 . Accordingly f the Court passed a 
decree on 8th October 1935 declaring that the 
partition of the shop A B 0 D E F shall be bo 
effected as to allot the red portion ABM F in 
the plaintiffs’map to defendant 1 through defen¬ 
dant 2 and directed the plaintiffs to pay Rs. 53 
as costs to defendant 1. 

[8] Before the decree was passed on 8th 
October«l936, Hanifabi, plaintiff 6, had died on 
7th April 1936. No application had been made 
under sub r. (l) to R. 3 of o. 22, Civil P. C. 1908, 
to bring on the record her legal representatives. 
As no such application was made the suit abated 
under sub-r. ( 2 ) so far as the deceased Hanifabi, 
plaintiff 6, was concerned. Apparently the trial 


Court was not informed of the death of Hani- 
fabi and the decree was passed in ignorance of 
her death and of the partial abatement of the 
suit, so far as Hanifabi was concerned. 

[9] Civil Appeal No. 21A of 1935 was filed on 
4th November 1935 against the decree, dated 8th 
October 1935 purporting to be by the plaintiffs 
including Hanifabi, who had already died. The 
Court of the Additional District Judge, Darya¬ 
pur, by the order dated 31st September 1936 re¬ 
manded the case for a fresh decision on merits. 
After remand, the trial Court passed a prelimi¬ 
nary decree for partition on 2nd August 1937. The 
decree directed that the partition of the shop 
ABCDEF shall be so effected as to allot the 
red portion marked by A B M F in the plain¬ 
tiffs’ map to defendant 1 through defendant 2 
and declared that defendant 2 was entitled to 
the remaining portion after the portion A B M F 
was allotted to defendant 1 . As regards costs, 
the decree directed that the plaintiffs to pay 
f rd share of the costs to defendant 1 . The decree 
declared that the plaintiffs were entitled to 1211/ 
1728th i. e. 11 annas pies share and Saikb 
Kalloo was entitled to the balance viz. 517/l728tb 
i. e. 4 annas 9^- pies share. 

[lol Civil Appeal no. 31A of 1937 was filed on 
17tb September 1937 in the Court of Additional 
District Judge, Daryapur, against the decree 
dated 2nd August 1937. The appeal purported to 
be also on behalf of Hanifabi, who had already 
died. During the pendency of the appeal, Ami- 
nuddin, plaintiff 3, died on 16th March 1939. No 
application had been made under sub-r. (l) to 
R. 3 read with R. 11 of O. 22 , Civil P. C. 1908, 

to bring on the record his legal representatives. 
As no Buch application was made, the appeal 
abated under sub r. ( 2 ), so far as the deceased 
Aminuddin, plaintiff 3, was concerned. The ap¬ 
pellate Court was apparently not informed that 
Aminuddin had died and that the appeal had 
abated so far as he was concerned. The appel¬ 
late Court by the decree dated 18 th July 1939, 
held that the plaintiffs including Hanifabi and 
Aminuddin were entitled to 858l/ll52oth share 
and Kalloo, defendant 2, to 2939 /ll 520 th share in 
the shop, and directed that the whole property 
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be divided and after allotting to defendant 1 
half portion of ab m f by dividing it from east 
to west, the remaining half be given to Malobi 
and Nyajbi, plaintiffs 1 and 5 respectively, and 
that the remaining portions be divided according 
to the values determined in paras 25 and 26 of 
the judgment and the plaintiffs be given 85311 / 
11520th share therein. The decree directed Gous 
Mohmad to pay Rs. 25-14-0 to the plaintiffs as 
oosts of the appeal and to pay their costs of the 
trial Court in proportion to the shares decreed. 

[11] The defendants filed second appeal no. 
657 of 1939 in this Court against the decree dated 
18th July 1939. Saikh Kalloo was subsequently 
transposed from appellant 2 to respondent 10 . 
Aminuddin and Hanifabi were made respon¬ 
dents 3 and 6 in the appeal. Notices of the hear¬ 
ing of the appeal were not served on either of 
them as they were dead : vide endorsement 
made by the office on 31th January 1940 in the 
case of Hanifabi and the endorsement dated 
Sth November 1940 in the case of Aminuddin. 

[12] The appellant Gous Mohmad made an 
application in second appeal on 3rd April 1940 
contending that Appeals Nos. 21A of 1935 and 
31A of 1937 purporting to be on behalf of the 
deceased Hanifabi were null and void, and that 
Appeal No. 81A of 1937 had abated as a whole 
or in the alternative, so far as the share of the 
deceased Aminuddin was concerned because his 
legal representatives had not been brought on 
the record, and asked that their names be re¬ 
moved from the memorandum of appeal and 
that the appellant be permitted to raise addi¬ 
tional grounds of appeal. 

[13] Gruer J. by the order dated 12th Decem¬ 
ber 1940, directed that the names of Amunuddin 
and Hanifabi, respondents 3 and 6, be struck off 
and allowed the appellant to take additional 
grounds and provisionally admitted, subject to 
objection at the hearing of the appeal, the docu- 
ments filed by the appellant. 

[14] Digby J. by the judgment dated 5th 
November 1942, held that Civil Appeal No. 3 ia 
of 1937 had abated in its entirety because the 
legal representatives of Aminuddin had not been 
brought on the record. Digby J. accordingly set 

th ® decree, dated 18th July 1939, passed 
by the Court of the Additional District Judge, 
Daryapur, and restored the decree, dated 2 nd 
August 1937, passed by the Court of the Sub- 
Judge, Second Class, Daryapur. It is against the 
decree in Second Appeal No. 557 of 1939 that the 
Letters Patent Appeal No. 15 of 1942 was filed 
on 30th November 1942. 

[15] After the filing of the appeal, Ayeshabi 
died on nth August 1945. No application was 
made under sub-r. (l) to B. 3 read with R. li of 
0 .22, Civil P. O., 1908, for bringing on the record 
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her legal representatives. The name of Ayeshabi 
was struck off under the orders of the Registrar 
passed on 8th October 194G. 

[16] The learned counsel for Gous Mohmad, 
respondent 1, took a preliminary objection that 
the Letters Patent appeal bad wholly abated 
because no application had been made under 
sub-r. (l) to R. 3 read with r. n of o. 22, 
Civil P. 0., 1903, to bring on the record the 
legal representatives of the deceased Ayeshabi. 
The argument was that there was a partial abated 
ment of the appeal under sub-r. (2) to R. 3 read 
with R. 11 of o. 22 , Civil P. C., 1909, so far as 
the deceased appellant, Ayeshabi, was concerned 
and the effect of partial abatement of the appeal 
was that the entire appeal abated. 

[17] The question for decision in this Letters 
Patent appeal is whether the appeal abated as 
a whole. In order to decide the question it is 
necessary to set out briefly a few relevant pro¬ 
visions of the Code of Civil Procedure, 1903, and 
to make a few general observations. 

[ 18 ] Rule 2 of o. 22 , Civil P. C., 1908, enacts 
that where there are more plaintiffs or defen. 
dants than one, and any of them dies, and 
where the right to sue survives to the surviving 
plaintiff or plaintiffs alone, or against the sur- 
viving defendant or defendants alone, the Court 
shall cause an entry to that effect to be made 
on the record, and the suit shall proceed at the 
instance of the surviving plaintiff or plaintiffs, 
or against the surviving defendant or defendants. 
This rule has no application to the present case 
because the right to prosecute the appeal did not 
survive to the surviving appellants. 

[19] Under sub-r. (l) to R. 3, the Court, on 
an application made in that behalf, shall cause 
the legal representatives of the deceased plaintiff 
to be made a party and shall proceed with the 
suit. Sub-rule ( 2 ) states that where within the 
time limited by law no application is made under 
sub-r. ( 1 ), the suit shall abate so far as the 
deceased plaintiff is concerned. 

[20] A similar rule is laid down in the case 
of the death of a defendant. Under sub-r. ( 1 ) 
to R. 4, the Court, on an application made in 
that behalf, shall cause the legal representatives 
of the deceased defendant to be made a party 
and shall proceed with the suit. Sub-rule (3) 
states that where within the time limited by law 
no application is made under sub-r. ( 1 ), the suit 
shall abate as against the deceased defendant. 

[21] Under sub r. ( 2 ) to R. 9 , the plaintiff or 
the person claiming to be the legal representa¬ 
tive of a deceased plaintiff may apply for an 
order to set aside the abatement and if it is 
proved that he was prevented by any sufficient 
oause from continuing the suit, the Court shall 
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set aside the abatement upon such terms as to 
costs or otherwise as it thinkB fit. 

[22] Under sub r. (l), where a suit abates 
under the order no fresh suit shall be brought 
on the same cause of action. 

[23] Rule 11 states that in the application of 
O. 22 to appeals, so far as may be, the word 
"plaintiff” shall be held to include an appellant, 
and the word “defendant” a respondent, and 
the word “suit” an appeal. 

[24] The failure to bring the legal represen. 
tatives of a deceased party to a suit or an appeal 
operates as a partial abatement of the suit or the 
appeal. The question whether the partial abate- 
ment operates as an abatement of the entire 
appeal depends on the nature of the claim and 
the circumstances of each particular case. It 
will also depend on the nature of the decree 
appealed against and the relief claimed in 
appeal. 

[25] The provisions of the Code of Civil Pro¬ 
cedure, 1908, relating to abatement do not help 
us in determining the question. The problem has 
to be solved on general principles and on the 
provisions of substantive law. 

[ 26 ] Certain general principles are deducible 
from judicial decisions for determining the ques¬ 
tion whether the partial abatement will neces¬ 
sitate the abatement of the entire appeal. They 
have been formulated in these terms in Ghana- 
ram v. BalbJiadrasai I. L. R. 1938 Nag. 370 at 
page 372 : (a. I. R. (25) 1938 Nag. 42) : 

“(1) If a decree can be passed and given effect to in 
so far as the rights of the parties actually before the 
Court are concerned without interfering with the in¬ 
terests of others then the suit or the appeal can conti¬ 
nue; if not, it abates as a whole. 

(2) The Court must see that it does not pass a 
decree, which it may find itself incapable of executing 
owiDg to the circumstances that the lower Court’s 
decree in favour of the deceased respondent has become 
final in consequence of the partial abatement of the 
appeal against him.” 

[27] In this case during the pendency of an 
appeal against a preliminary decree for fore¬ 
closure one of the mortgagees died and his legal 
representatives had not been brought on the 
record. It was held that the nature of the claim 
was such that in the absence of the legal repre¬ 
sentatives of the deceased mortgagee, the appeal 
was not properly constituted and that the partial 
abatement of the appeal as against the deceased 
mortgagee operated as an abatement of the entire 
appeal. 

[28] At page 373, a reference is made to cases 
where the appeal abates in its entirety by way 
of illustration. The oases mentioned are these : 
Two or more persons jointly obtain a manda¬ 
tory injunction enjoining the defendant to pull 
down a wall. If the defendants want to challenge 
such a decree they would naturally have to join 
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all the plaintiff's, or in the case of those who 
have died their legal representatives. Otherwise 
there would be an inconsistent position. Similar 
questions appear to arise in cases of partnership, 
partition and administration suits. 

[29] In Raj Chunder Sen v. Gangadas Seal, 
31 I. A. 71 : (31 cal. 487 (p. C.) ) it was held that 
in the absence of the legal representatives of a 
deceased respondent, the appeal against the decree 
for accounts and for dissolution of partnership 
could not proceed. The appeal was dismissed a9 
not properly constituted. This case was followed 
in Sheoram v. Atmaram , I. L. R. (1943) Nag. 
17 : (a. I. R. (30) 1943 Nag. 13). That was also 
a case where the legal representatives of a 
deceased partner had not been brought on the 
record in an appeal against the decree for 
accounts and dissolution of partnership. It was 
held that the appeal abated in its entirety. 

[30] Rules are contained in o. 1 as regards 
the parties who may be joined as plaintiffs or 
as defendants in a suit. Rule 1 of o. 34 lays 
down persons who may be joined as parties in a 
mortgage suit. 

[31] Rule 9 of o. 1 enacts that no suit shall 
be defeated by reason of the misjoinder or non¬ 
joinder of parties, and the Court may in every 
suit deal with the matter in controversy so far 
as regards the rights and interests of the parties 
actually before it. 5 

[32] Sub-rule ( 2 ) to R. 10 empowers the Court 
to add a person as a party who ought to have 
been joined, whether as plaintiff or defendant, 
or whose presence before the Court may be 
necessary in order to enable the Court effectu¬ 
ally and completely to adjudicate upon and 
settle all the questions involved in the suit. 

[33] Rule 1 of o. 2 enacts that every suit 
shall as far as practicable be framed so as to 
afford ground for final decision upon the subjects 
in dispute and to prevent further litigation con¬ 
cerning them. The frame of the suit, the persons 
to be made parties and the nature of the reliefs 
to be claimed depend on substantive law. 

[34] A distinction has to be drawn between 
the effect of non-joinder of parties and the effect 
of an abatement of a suit or an appeal. Where 
a necessary or a proper party has not been mad® 
a plaintiff or a defendant, the Court is empowered 
to add the person as a party subject to the lino* - 
tation contained in 8. 22 , Limitation Act, 1908 : 
vide 0.1, R. 10 and o. 41 , R. 20 , Civil P. C., 1906. 

In the case of an abatement of a suit no fresh 
suit can be brought on the same cause of action. 

[35] In a suit for partition, all persons interes¬ 
ted in the properties are necessary parties. The 
reason is that the share to whioh a person i® 
entitled can be determined only in the presence 
of all the persons interested in the properties. 
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jBimilarly, no final and effeotive partition regar- 

jdmg allotment of properties is possible unless it 

1“ “ a ? e i? the presence of all the persons inter- 
eated in the properties. 

[3 6 ] Re^rence may now be made to the CQseg 
cited by counsel. The learned counsel for the 
appeliants relied on Zebaishi Begam v. Nazi - 
ruddtn Khan , (57 all, 445 : (a. i. r. (22) 1035 
ALL. 110 ) in support of his contention that the 
appeal can be prosecuted in the absence of the 
legal representatives of Ayeshabi, Hanifabi and 
Aminuddin. This case can easily be distinguished. 
It was not a suit for partition and separate pos- 
Bession. It was a suit for possession of a share, 
in that case Muzammil Begam, one of the defen. 
dants died and as there was difficulty in serving 
the legal representatives of the deceased, the 
plamtiffs discharged them from the claim. No 
Objection was taken by the defendants in the 
trial Court that the entire suit abated because the 
legal representatives of the deceased Muzammil 
tfegam had not been brought on the record. On 
the objection taken by the defendants in appeal 
that the suit had abated in its entirety the plain¬ 
tiffs urged that the defendants should not be 
permitted to take that plea. The contention of 
the plaintiffs was accepted and it was held that 

!w.t feDdants CouId nofc be Permitted to urge 
that the entire suit abated because if it had been 

Timva lu rf /™* lt was open tbe Plaintiffs to 
prove that Muzammil Begam had no share left 

in the property in dispute. 

/nr 3 ! 3 P * 46 ? ifc Was rec °gnized that in a suit 
for partition of joint property, if one of the 

S “' ” ot > oilled as a party, the Court will 
Withold Its hand and not proceed to pass a decree 

“ all° f °* parkitio ? f uafc dea l with the shares 
the Persona interested in the propertv 

^ourt to have the accounts adjusted between tho 

C71T: se T l r M tb ° «It 

of iha □ d * 1 Such ’ the omi8 9ion to implead one 

Th^caaTthlref'^" 8 i8 , al " ayS fatalto thesuit - 

oonteX; ° f su PP° rti °g the 

lanffl • ^ be learned counsel for the appel- 

persona .°f nizea ^at in a euifc for Partition all 

Parties anrfT^ 1 V h ® properfc y* are necessary 

I ® 8 , - fa,IU , re t0 implead them aa par ties 

rsfll Ti! fc ? a di8mi9aa l of the suit. 
qfrL J , Iearned counsel for the appellants 
strenuously contended before us that notwith- 

* ID 8 the partial abatement of the appeal, so 
ar as Ayeshabi was concerned, because her legal 
©preservatives had not been brought on the re¬ 
cord, the provisions of o. 41, R. 4 , Civil P. 0. 
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1908, be applied and the decree bo allowed not 

on!y for the benefit of the appellants but also for 

the benefit of the legal representatives of Ave- 
shabi. J 

[39] In our opinion, tbe contention raised is 
not sound. The wording of k. 4 of o. -n, Civil P. C. 

1909, suggests that tbe rule was intended to apply 
to cases where all the plaintiffs or defendants 
were alive and that only one or more of such 
plaintiffs or defendants had appealed from the 
decree. The rule does not state in terras that the 
decree may be reversed or varied in favour of 
all the plaintiffs or defendants or their personal 

representatives or representative-in-interest. The 

rule cannot override, or create an exception to, 
O. 22, Rr. 3 and 11 , and in the case of one or 
more appellants dying, even where a decree pro- 
ceeds on a ground common to all, the matter 
must be governed solely by the provisions of 
those latter rules. Order 41, r. 4 does not erapo- 
wer the appellate Court to set aside an abate, 
ment and to reverse or vary a decreo which has 
become final against the deceased appellant. 
This view has been taken in Ramphal Sahu v. 
Bain Satdeo JJia t (i. L. R. 1940 ( 19 ) Pat. 870 : 
(A. I.R. (27) 1910 Pat. 34G (F. B )) which has been 
followed in Ghulam Muhammad v. Sherdil. 
khan, (I.L.R. (1942) Kar. 435 : (a. i r, ( 29 ) 1942 
Sind 157). We respectfully agree with the Full 
Bench decision. The contention raised by the 
appellants, therefore, fails. 

[40] In Mohammad Abjal v. Hafizannessa 
Khatun, A. 1 . r. ( 13 ) 1926 cal. 741: (91 1 . c. 567 ) 
it was held that an appeal in a partition suit is 
incompetent unless all persons interested are 
made parties to the appeal, either as appellants 
or respondents. This was not a case of a partial 
abatement of tbe appeal but a case of incompe¬ 
tency of the appeal because necessary parties 
had not been joined in the appeal as parties. In 
the suit for partition the share of the plaintiffs 
was not disputed by the defendants. There was, 
however, a dispute inter se between the defen¬ 
dants. Defendants 6 and 7 filed an appeal against 
the decree of the appellate Court but did not 
make the plaintiffs parties to the appeal. It was 
held that notwithstanding that the right of the 
plaintiffs to a share was not disputed the appeal 
was incompetent and was dismissed as not main¬ 
tainable in the absence of the plaintiffs. 

[41] In Churaman Mahto v. Bhatu Mahto 
A. I.R. (22) 1935 Pat. 241: (154 1.0. 866) it was held’ 
that the appeal by the plaintiffs against the decree 
dismissing their suit for partition had abated in 
entirety itsbecause the legal representatives of one 
of the respondents had not been brought on the 
record. Mohammad Noor J. held that it being a 
partition suit, no decree can be passed for partition 
in the absence of a single co-«harer. Dhavle J. 
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held that where the death of one of the respon¬ 
dents does not make the representation of the 
interests involved incomplete, there is no abate¬ 
ment and the appeal can proceed; but where 
euch death makes the representation incomplete 
an abatement of the appeal as a whole takes 
place. It was held that in the absence of the le^al 
representatives of the deceased respondent, the 
representation was not complete and the appeal 
was dismissed as not maintainable. 

[42] In Fazal Mohammad Khan v. Ali 
Mohammad Khan, I. L. R. 10 Luck. 367 : (a. I. r. 

(22) 1935 Oudh 3G) it was held that where in an 
appeal in a partition suit some of the respondents 
died during the pendency of the appeal and no 
3teps are taken within the prescribed period to 
bring the names of their legal representatives on 
the record and the appeal abates against them 
and it i3 impossible for the appeal to proceed in 
the absence of the representatives of the deceased 
respondents against whom the appeal has abated, 
the appeal abates in toto. To the same effect is 
the decision in Maulvi Muhammad Faruq v. 
Azizul Hassan I. L. R. n Luck. 5 : (A. I. r. (22) 
1935 Oudh 329). The dictum in Hava Dhone Palit 
v. Panchanan Palit , (I. l. R. 1943 vol. I cal. 
144 at p. 148): (a. I. R. (30) 1943 cal. 570) also lays 
down the same proposition. 

[43] In Dassumal Ramrakhiomal v. Maho - 
med Bux A. r. r. (24) 1937 sind 208 : (so s. l.r. 
428) it was held that in an appeal against a pre¬ 
liminary decree for partition all persons interes¬ 
ted should be joined as parties in the appeal and 
if no legal representatives of a deceased respon¬ 
dent i3 brought on the record, the appeal abates 
in its entirety. 

[44] In Mt. Aman Khatun v. Abdul Basool 
I. L. r. (1939) Ear. 156 : (a. I. r. (25) 1938 sind 
239) the question arose in an appeal from an 
order passed in execution of a decree for parti¬ 
tion. It was held that where an appeal is brought 
against an order passed in execution and during 
the pendency of the appeal one of the respon¬ 
dents dies, the appeal abates as a whole if his 
legal representative is not brought on the record 
within limitation. 

[45] In Ghulam Muhammad v. Sherdil- 
khan, i. L. R. (1942) Ear. 435 : (a. i. r. ( 29 ) 1942 
Sind 157), the plaintiffs filed an appeal against 
a decree dismissing their suit for partition. One 
of the appellants died and his legal representa¬ 
tives were not brought on the reoord. The ques¬ 
tion for decision was whether the appeal abated 
so far as the deceased appellant was concerned, 
or abated as a whole. It was held that aU the 
co-owners were necessary parties, not only to 
the suit, but to the appeal as well, and the cause 
of action of all the plaintiffs being joint and 
the same, in the absence of one of them or his 
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legal representative, the appeal abated not only 
against him but as a whole. This decision has 
our respectful concurrence. 

[46] In the present case on the death of Aye- 
skabi, one of the appellants, her legal represen¬ 
tatives had not been brought on the record. In 
the absence of her legal representatives the 
appeal was not properly constituted and the 
appeal abated in its entirety and not only so far 
as Ayeshabi was concerned. In view of the con- 
elusion reached it is not necessary for us to 
decide whether the decision of Digby J., setting 
aside the decree, dated 18th July 1939, passed by 
the Court of the Additional District Judge, Dar- 
yapur, in civil Appeal No. 31-A of 1937 and res¬ 
toring the decree dated 2nd August 1937, passed 
by the Court of Sub-Judge Second Class, Darya- 
pur, in civil Suit No. 369A of 1934, was correct. 
The appeal fails and is dismissed with costs. 
Counsel's fee Rs. 50 . 

D * H * Appeal dismissed. 
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Bose and Sen JJ. 

Lutu Bapu—Petitioner— Applicant v. Pati - 
r-am Atmaram and otters — Non-Applicants. 

Misc. Civil Case No. 56 of 1946, Deoided on 20th 
January 1948, application for leave to appeal to His 
Majesty in Council from decision of B 03 Q J in a A 
No. 113 of 1942, D/- 7th December 1945, 

Letters Patent (Nagpur), Cls. 29 and 10 — Deci¬ 
sion of single Judge in second appeal __ Leave to 
appeal under Cl. 10 refused - Appeal to Pri^ 
Council does not lie—Civil P. C. (1908) S 111 ^ 

^ Spe f ks °. { a PP0als which do not lie tinder 
Cl. 10 it does not refer to special caaaq ™ 

barred by limitation or for want of sanction but to the 

general class of cases in which appeals are or are not 

0^6 Judae ?n aU36 d069 T 4 ftPply t0 a decislon ol a 
r ?? dg i / appeal a 8 ainBt which there is a 

case thi UDd6 ] u CL 10 ’ fchou 8 h in a particular 

pi ght oS a ?u 0t ? e exercised because leave la 

cfvU p' n aUS8 29 therefor0 d0€3 not modify S. Ill, 

. [Paras 3, 5 and 6] 

Annotation : ( 44-Com.) Civil P. C. 8. Ill N. 3. 

x • Shareef —for Applicant. 

Bose J—This is an application for leave to 
appeal to His Majesty in Council from the 
decision of a single Judge in second appeal. The 
Buit was by a cosharer against his lambardar 
for his share of the village profits. The claim 
failed in the two lower Courts but succeeded in 
Becond appeal. Leave to file a Letters Patent 
appeal was applied for but was refused. The 
defendants have accordingly applied for leave to 
appeal to His Majesty in Council and claim they 
have the right under ol. 29 of the Letters Patent 

of this Court despite the prohibition in S. Ill, 
Civil P. C. 

J 2 ] Section ill is clear. It says: 

Notwithstanding anything contained in S. 109, no 
appeal shall lie to His Majesty in Council — 

(a) from the decree or order of one Judge of a High 
Court constituted by His Majesty by Letters Patent.” 
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[8] The only question therefore is whether 
|C1. 29 modifies this. We do not think it does. 
When the clause is analysed it says: 

"And we do further ordain that any person or 
persons may appeal to Us etc-from any final judg¬ 

ment decree or order of the High Court . . . made on 

rr : 'i! r Z m w1ltch an *VPcal does not lie to the 

, Cour { under the provisions contained in 
me tenth clause of these presents." 

[4] The tenth clause oonfers the right of a 

Letters Patent appeal from, amoDg other things, 

e decision of a single Judge in second appeal. 

lhat means that a right of appeal was conferred 

m this case by cl. 10 and accordingly cl. 29 does 

not apply because that, in so far as it concerns 

113 here, is confined to cases in w’hich no appeal 

lies to the High Court. 

Csl It is true the right conferred by cl. 10 
<Jould not be exercised in this case because leave 
was refused, but that is a very different thing 
from saying that no appeal lies under cl. 10 . It 
aoes lie provided the conditions subject to which 
the right is granted are fulfilled. The refusal to 
grant sanction does not take away the right of 
appeal in general, which is what cl. 10 deals 
with, but merely circumscribes the conditions 
under which it can be exercised. 

[6] The position is not very different from 
the one which occurs when an appeal is barred 
y limitation. The right of appeal is there, but 
i cannot be exercised in certain cases because 
the right is circumscribed by conditions. In the 
ramary case the condition, or one of the con- 
•aitions, is limitation—under cl. 10 the limitation 
r We do not think the right of appeal 

•n general can be said to have been taken away 
ause in a special case sanction is refused any 
ore than it is taken away because certain 
JETS- become barred by limitation. In both 
certain r,gbfc I s conferred under the law, but in 
Reason \ ik cannot be exercised for this 
Iwhich dn ol * 29 speaks of appeals 

smiSi* DOfc *5 under cUo ifc doea nofc ref <* ^ 

for wo < ? as ? a ®re barred by limitation or 
caqM in °(? an °t io h but to the general class of 
taible w bioh appeals are or are not permis- 

heldF that^ol^nfl^wV/ 1 }? • quokes cases which have 
our Letters 5 lCh corre8 P°hds to cl. 29 of 
8 ill a n 40 ? «r? lu mu8t be read subject to 
Procedure. °‘ U ‘ h Edn ' «» Code of Civil 

n The "f hk of th « Judicial Committee to 
grant special leave is of course not affected But 

irdf 8 mis 3 °ed! OnC0rDed With that * ' Sh * application 
b.g.d. 
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A. I. R. (36) 1049 Nagpur 97 [C. N, 34.] 

Padhye J. 

. Poikansing Sheoramsing and others—Plain. 
Uff s Applicants v. Maniksing Mohtabsinn 
and others — Defendants — Non-applicants. 

. C l V il? e ; n - Ko * 283 of 1946 - Decided on 25th Novem- 

D/- 24th A™,” SJS! °' Jl,d8C ' l5lC,aiE ' Bb “ D<iar “- 

(a) Civil P. C. (1908), S. 115 _ Order requiring 
payment of additional court-fee —Order is rtvisable 
-Court-fees Act (1870), S. 12. 

An order of the Court which requires the plaintiff to 
pay a larger amount of court-fee than what he has paid 
the plamt 19 revisable under S. 115 : A. I. R. (25) 
1938 Nag. 122 (F. B.), Foil. (Para G] 

Annotation— (1 44-C°m.) Civil P. C. t S. 115, N. 27b, 
Pt. 1; ( 44-Com.) Court-fees Act, S. 12, N. 13, Pt. 6. 

(b) Court-fees Act (1870) — Interpretation_Act 

should be construed strictly. 

The provisions of the Court-fees Act should be cons¬ 
trued strictly and in favour of the subject bearing in 
mind always that the object of the Act is rot (o arm a 
litigant with a weapon to harass his opponent: Caselaxo 
reviewed. . [Para 28] 

Annotation—(’44-Com.) Court-fees Act, S. 1, N. 14i 
Pt. 3. 

(c) Court-fees Act (1870), Sch. II, Art. 17 (vi) and 
S. 7 (iv) (b) — Joint family property—Suit by mem¬ 
ber in joint possession for partition — Schedule II, 
Art. 17 (vi) and not S. 7 (iv) (b) applies. 

A suit for partition and separate possession of the 
plaintiff’s share in joint family property of which he 
olaims to be in possession, either actual or constructive, 
falls, for the purposes of payment of court-fee, within 
Art. 17 (vi) of Sob. II and not within S. 7 (iv) (b) : Case 
law reviewed. [ Para 2Q j 

Annotation.—(’44-Com.) Court-fees Act, S. 7 (iv) (b). 

N. 2, Pts. 1 and 3. 

4 

(d) Court-fees Act (1870), S. 7—Determination of 
court-fee payable — Court-fee payable should be 
determined on allegations in plaint. 

The amount of court-fee payable should be determin¬ 
ed on the allegations of the plaintiff in the plaint as to 
the cause of action and the reliefs and not on what is 
pleaded by the defendant in his pleadings; it is how¬ 
ever open to the Court for this purpose to look to 
the substance and not merely to the form of the plaint: 

A. I. R. (11) 1924 Nag. 86 and A. I. R. (14) 1927 Nag! 
248, Expl.; Case law reviewed. • [Para 28] 

Annotation. — (’44-Com.) Court-fees Act, S. 7 (Gen). 

N. 3, Pis. 4, 5 and 12. 

P • P- Deo — for Applicants. 

S. N. Fadnis — for Non-applicant 4. 

Order. —This revision is against the order of 
the trial Court directing the plaintiffs-applitftnfca 
to pay on the plaint ad valorem court-fee stamp 
on the value of property appertaining to plain¬ 
tiffs' l/3rd share valued for purposes of jurisdic¬ 
tion at Rs. 6580. 

[ 2 ] On the allegations of the plaint, the plain¬ 
tiffs-applicants’ claim appears to be a pure and 
simple suit for partition and separate possession 
o their l/Srd share in the joint family property 

of the parties whose relation is shown in tha 
genealogical tree given below : 
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- ' SHEORAMSINGH 

1 

A. I. R> 

1 

Mohtabsiog (D. 1917) 

1 

r 

SuratsiDgh (D. 1941) 

1 

1 

Paikansingh (Plff. 1) 

1 . 1 
ManiksiDgh Hirasingh 

Deft. 1. Deft. 2 

, 1 1 
Mannasingh Gokulsingh 

Deft. 3. Deft. 4. 

1 

Mabepalsingh 

Deft. 5. 


[3] The relevant allegations in the plaint are 
that the propositus, Sheoramsingh, died atSakoli 
about 55 years ago leaving a house at Sakoli, 
some money-lending business and some property 
which he got from his mother-in-law to be in¬ 
herited by his three sons who, on the death 
of Sheoramsingh, constituted along with their 
Bons a joint Hindu family. It is alleged that 
this family continued to be joint up to date and 
remained in joint possession of the entire family 
property which was either inherited or acquired 
by the joint family after the death of Sheoram- 
eingb. After the death of Mabtabsingh in 1917, 
the plaintiff-applicant managed family cultiva¬ 
tion at Kinhi and Satalwada, as defendants 1, 2 , 
3 and 4 were then minors and Suratsingh was 
away at Chichgarh where he served as a Patwari. 
In 1924, the village share at Satalwada was 
acquired by the joint family in the name of 
Maniksingh (defendant 1 ), as Suratsingh and the 
plaintiff were then in service, the former as a 
patwari and the latter as a head constable of 
Police. After Maniksingh attained majority in 
1922 or 1923, he began to manage the family 
property on behalf ot the joint family. It was 
further alleged that as the defendants were un¬ 
willing to effect a partition in spite of demands, 
oral and also written, the plaintiffs were obliged 
to file a suit for a change in the mode of 
enjoyment and possession. The main relief claim- 
ed in the plaint is that the suit property be 
divided into 3 shares and the plaintiffs be allot¬ 
ted and put in separate possession of one of 
the shares. The schedules describing the alleg¬ 
ed joint family property were attached to the 
plaint. 

[ 4 ] The defendants in their pleadings denied 
the existence of a joint family and the joint 
family property. They further denied that 
Sheoramsingh left any property at his death 
and that the subsequent acquisitions were the 
joint acquisitions of the family. It was con¬ 
tended that the immovable property at Kinhi 
and Satalwada was the self-acquisition of 
Mahtabsingh and the plaintiff has no share in 
it though after the death of Mahtabsingh he got 
bis name fraudulently entered in the settlement 
records. Thus the defendants denied the plain¬ 
tiff’s right to a share and contended that 
they had already denied the plaintiff's right 
to a share in their reply notice dated 10th 
December 1943 though no such reply is on record. 
Defendant 4 also contended that the plaint was not 


adequately stamped and that the plaintiff should 
be required to pay ad valorem court-fee on the 
share claimed by the plaintiff in the plaint. 

[5] The learned Judge of the lower Court 
held following Bhaddoo v. Saddoo, 20 N.L R 43: 
(a.i.r. (li) 1924 Nag. 86) and Bhagwan Appa v. 
Shivappa , 23 N.L.R. 73: (A.I.R. (14) 1927 Nag. 248) 
that the plaintiffs should pay ad valorem court-fee 
stamp as they have admitted in the plaint that 
they were not since 1922-23 in actual physical 
possession of the property in suit and further as 
the defendants denied the plaintiffs’ right to a 
share in their written statements as also in their 
written reply alleged to have been sent to the 
plaintiffs before the institution of the suit. It is 
this order which is sought to be revised in this 
revision. 

[6] As the order of the lower Court requires: 
the plaintiffs-applicants to £ay larger amount of 
court-fee than what they paid on the plaint it i 9 < 
as held in Balaji Dhumnaji Koshti v. MtJ 
Mukta Bai, I. L. R. (1938) Nag. 106 : (a. I. R. 
(25) 1938 Nag. 122 F. B.), revisable under S. 115, 
Civil P. C. The question for decision is whether 
the order passed by the lower Court was passed 
illegally and if so what is the proper order to be 
passed. 

[7] In Quinn v. Leathern , (1901) A. c. 495, 606 : 
(70 L. J. P. C. 76), Earl of Halsbury observed that 
a case is an authority for what it actually decid- 
ed in the light of facts of that case. This dictum 
is often overlooked while following decisions of 
High Courts, and this is what has happened in 
several instances in which the decisions in Bhad¬ 
doo v Saddoo , 20 N. L R. 43: (A. I. r. (ll) 1924 
Nag. 86) and Bhagwan Appai. Shivappa, 23N. 
L. r. 73 : (A. I. B. (14) 1927 Nag. 248) were fol¬ 
lowed. These decisions are understood as having 
decided that in every case in which the defen¬ 
dant denies in his pleadings the plaintiff’s right 
to a share which he claims in the suit, the plain¬ 
tiff must pay ad valorem court-fees on his claim. 
In my view these decisions are much misunder¬ 
stood, and it is therefore necessary to examine 
the question of the proper court fee payable in a 
partition suit afresh. 

[8] The provisions of the Court-fees Act rele¬ 
vant for consideration in determining the ques¬ 
tion of the requisite court-fee on a plaint in which 
the relief claimed by the plaintiff is a partition of 
his share in the alleged joint family property 
and separate possession thereof are S. 7 (iv) (b> 
and Art. 17 (vi) of Sch. 2 to the Court-fees Act. 
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The application of s. 7 (v) of the Act can safely 
be Ignored as the view of the Bombay High 
Court as to its applicability is not shared by any 
other High Court. Out of the two relevant pro 

« attracted only when it is not possible to esti- 

“fj® at . a Value £be subject-matter in 

™ 0ther " iise Provided for in the Act. 

taken H he Calc “! ta Hlgb Court bas uniformly 
taken the view that where the plaintiff is in 

actual or constructive possession of the property 
m suit and merely seeks to change the form of 
the enjoyment of his share by obtaining a divid¬ 
ed instead of an undivided share the suit i 3 
governed by Art. 17 (vi) of sch. 2 , Court-fees 
Act and not by s. 7 (iv) (b) of that Act. 

UOJ In Kirti Churan Mittar v. AunathNath 

Z*!'* ? a ‘ 75 J* ™ hi . oh is aleadin S ca9Q on the point, 

to The R 6 1 p a ‘be oourt.fee payable on appeals 
to the High Courts m suits asking for partition, 

ston I.T T ° f “ ahar6 ' and for khas posses’ 
sion of that share after separation is that levi- 

Act n “was f Ar h W [ V ° of Soh - 2 ' Court-fees 
Act. It was further observed following a still 

earl,6r “ 3e “ Bajendro Loll Golsamt v 
9 hurn Laho °r- 4 C. L. B. 418, that a suit 

form nTh n ' De P artlti0Q ia merel y to change the 
form of his enjoyment of the property. 

tn!hn In M 1 ohendro Chandra Qanguli v. Ashu - 
toshGangu lt 20 ^l 16 2 , the relevant facts were 

u?* thQ f plamt !? wstituted a suit to have 99 

f n “ S ° f . he alle g Gd i oi °t property partitioned 
on a court-fee stamp of Rs. i 0 then leviable 
under Art. 17 (vi) of sch. 2 , Court fees Act. The 
defendant contended that the court-fee paid was 
inadequate as only three out of 99 items were 
joint and ancestral and the plaintiff had a share 

ID hufi link m ti _t in.. 
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perty in suit was not owned by the parties 
jointly and was the self-acquisition of the defen. 

aD aPPea fiIt “ d by the Plaintiff against 
that decree, a court. fee stamp of its. 10 that s 

the same court-fee as was paid by the plaintiff 

fees Acf was UDd d r T 17 <Vi) ° f Scb ' 2 Court 
lees Act, was paid. An issue on adequacy of 

court.feo being-raised by the defend ant-res pon 

^ WJM 5 iWjRrai 

£^ l z srtr; 

the Rangoon H'gh Court in Abdul Rahman v 

£ b oV h ,{ e Alla r a ? zaz 

(i? r 11 fk i La ^* 831 , ; (21) 1934 Lah 563 

of toe the , 6arned Judgea have taken a resume 
of the case law on the subject and laid down that 

.TI ° bT,ou3 tbat Art 17 (vi) of Sch. 2 ! Court- 
fees Act .would apply only if there iq no 

peni 1 on 

P , r0pe . r i y bec0me3 necessary only where the 
plaintiff ,s ousted from its enjoyment It hw 
however, no application to a suit for part.t on of 

Zl r*, y P1 ' 0perty oc °‘ b erwise where the 
plaintiff alleges that he is in actual or construe 
tive DoasASflion tu. -* mi. : construe- 


in them b^not to oth s It waTheld t£«t tTS ^ ^ b ° ia in aciaaior oZr c 

Plaint was sufficiently stampers toe only re wSl 

lief prayed for was partition and for toe purposes accordine to Vih ‘o h' 0 ? 13 leviable at ‘be time 
ofstamDtheeftnso ofanf.ov, a-a-,. .. . p . 3 according to Scb. 2 , Art. 17 fvi) Ponri 


li«f ' "T,- W1WU “* damped as the only re. 

lief prayed for was partition and for toe purposes 

andThat he . Cause of action as 3t ated in the plaint, 
and that only must be looked at. These decisions 

Hilt r 6n , folldwed ropeatedly by toe Calcutta 
■aigh Court and other High Courts as well. The 
ase reported m Jyoti Prasad v. Jogendra Ram 

f’ “ °f 1 * 188 : (A. I. R. (15) 1928 cal. 878) is 

iairly the latest case of the Calcutta High Court 

narLvo P 0 , f t - in 7 h e i0h ifc Was held thafc a suit for 
ence k Jn n ° f J01n * f4miI y Property is with refer- 

ence to the matter of court-fees governed by 
ch. 2 , Art. 17, cl. (vi), Court-fees Act. More re 
cently the Lucknow Chief Court had to consider 
this question in Parmeshur Din v. Bar Govind 

in Ju ut L Ln0 ^ 846 : U - I * R - (26) I939 0udh90) 

m which the plaintiff had instituted a suit for 

XJf 1 !! 011 ° f the alleged i oi ut property alleging 
« be * a ® a co *sbarer in joint possession. The 
Plaintiff s claim was denied and it was dismissed 
on the finding of the trial Court that the pro- 


ThTslec 8 t0 8Ch - ’/ i Art * 17 ™ ContZ Tot 

This decision was followed in a later Full Bench 
ecision of that Court reported in Diwan Chand 

?'? hani Ram > LL.R. (1941) Lah. 234 * (a I n 
(28) 1941 Lah. 123 (p.b.)) where it was held that 
m an appeal arising from the suit for ZtiLon 

to hi pr ° f pe ^ ,es of which the plaintiff claimed 

fee of Bs a °io U , a i " C Z atrU ° tire P° 33e3ai0 ” a court- 
lee of bs. 10 is payable on the memorandum of 

appea 1, even though the trial Court had found 

e pfemt'ff not to be m possession of some or 
all the properties in suit. 

a Full R» h nnh U i >j “ t lla3 , been con9ider cd fully in 

a hull Bench decision of the Madras High Court 
“ Bamasuiami v. Rangaclianar, i.l.b. (ioio) 
Mad. 259 :(a i.r. ( 27 ) 1940 Mad. 113 (p.b.)) in which 
overruling the earlier Full Bench decision in 

MlT ■ C (l le , ttV V ' 5ubrama nia Chetty , 21 

M.L.J. 21 : (8 1. 0. 512 (P.B.)) the five learned 

Judges of that Court refused to follow the Bom- 
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bay view in Dagdu v. Totaram , 33 Bom. 658 : 
(4 I. C. 243) that for xmrposes of court-fee the 
suit was governed by S. 7 (v), Court-feeg Act 
and further obgerved that neither S. 7 (iv) (b) 
nor S. 7 (v) applied to a suit for partition where 
the plaintiff is in joint possession with other 
members of his family on the ground that this 
suit is of a different nature from one to enforce 
the right to a share or a suit to obtain posses¬ 
sion. The only provision in the Court-fees Act 
which i3 applicable to such a suit is Art. 17 (vi) 
of sch. 2, Court-fees Act. 

[14] In Ramautar Sao v. Ram Gobind Sao, 
20 pat. 780: (A.l.K. (29) 1942 Pat. 60) a Divisional 
Bench of that High Court held that a partition 
suit pure and simple falls within Art. 17 (vi), 
Sch. 2 , Court-fees Act. In the suit from which 
the appeal before the learned Judges arose the 
plaintiff had simply asked for a partition of the 
joint family properties and it was therefore held 
that the stamp paid under Art. 17 (vi), Sch. 2 
wag adequate in spite of the fact that the defen¬ 
dant pleaded a prior partition of joint family 
properties and produced a partition deed of 1927 
in support thereof. There is thus almost a con¬ 
sensus of opinion on the point that a suit in 
which the plaintiff alleged joint possession, either 
actual or constructive, and claimed the relief of 
partition and separate possession of his share in 
the alleged joint family property the court-fee 
payable is to be determined according to Art. 17 
(vi), Sch. 2, Court-fees Act. This was the view 
taken by the Nagpur Judicial Commissioner’s 
Court in Sripati v. Shridhar , 16 o. P. L. R. 120 
followed in Bhaddoo v. Saddoo, 20 N. L. R. 43 : 
(A.I R. (ll) 1924 Nag. 8 G). 

[15] It is indeed an undisputed proposition of 
law that the question of court-fee like the ques¬ 
tion of jurisdiction should be prima facie de¬ 
cided only on the allegations in the plaint and 
not on what is pleaded by the defendant. There 
is much force in what R. B. Diwanchanda Obhrai 
said in his book ‘The Law relating to Court-fees 
and Jurisdiction’ in that part of the commentary 
which relates to court-fees in partition suits 
thus : 

“Much of the real or apparent divergence of view 3 
between the different High Courts disappears when the 
essential points are borne in mind in determining the 
value of suit for purposes of court-fees. In this connec¬ 
tion attention may be drawn once more to the princi¬ 
ples well established by authorities that primarily it 
is the allegations of the plaintiff and not of the defen¬ 
dant that determines the nature of the relief claimed. 
But this has to be taken along with the other princi¬ 
ple, equally well- established, that the Courts have the 
power to go behind the outward nature of the allega¬ 
tions in the plaint to determine what in its essence is 
the real nature of the dispute between the parties.” 

[ 16 ] In the earliest case on the subject re¬ 
ported in Bidhata Roy v. Ram Charitra Roy, 


6 C. L. J. 651, Mookerjee J. reaffirmed the rule 
that to maintain a suit for partition and sepa¬ 
rate possession it is essential that the plaintiff 
should be in actual or constructive possession 
and this is to be determined in view of the prin- 
ciple that the possession of one co-owner i3 prima 
facie possession of all. If it is however estab¬ 
lished that the plaintiff has no possession at all 
or that there has been an ouster then the plain- 
tiff must sue not only for partition but for pos¬ 
session as well and must pay ad valorem court- 
fee stamp. 

[17] In Mohendro Chandra Ganguli v. 
Ashutosh Ganguli , 20 cal. 762, the defendant 
denied that the property in which the plaintiff 
claimed a share was a joint family property of 
which the plaintiff was in joint possession. It 
was further alleged that the property was the 
separate and self-acquired property of the de¬ 
fendant. The plaintiff was required by the first 
Court to pay ad valorem court-fee stamp. The 
High Court reversed the order and observed as 
under : 

“In that view we think he (lower Court) was wrong. 
First of all, we cannot Bee by what authority he called 
upon the plaintiff to give prima facie evidence of this 
kind at all; secondly, we think that, for the purposes of 
stamp, the cause of action which is stated in the 
plaint, and that only, must be looked at.” 

[ 18 ] In Zinnatunessa Khatun v. Girindra 
Nath Mulcerjee, 30 Cal. 788, 790 it was observed 
that 

"the safest course in these cases is to ascertain what 
the plaintiff actually asks for by his plaint, and not 
to speculate upon what may be the ulterior effect of his 
success.” 

What we have to look to is what he asks in the 
plaint. 

[19] In Secretary of State v. Laklianna, 
A. I. R. (20) 1933 Mad. 430 : (141 I. C. 80) the 
learned Judges observed that in determining the 
proper court-fee payable on the plaint, it should 
be no concern of the Court to see whether the 
allegations in the plaint were true or probable. 

[20] In the following cases viz., Tikait 

Thakur Narayan Singh v. Nawab Saiyid 
Dildar Ali Khan , 3 pat. 915 : (A. I. R. (12) 1925 
pat. 210 ); Mt. Bakratunnisa Begum v. Mt. 
Kaniza Fatma, 5 Pat. 631 : (A. I. R. (14) 1927 
Pat. 140), Kamla Prasad v. Jagarnath Prasad , 
10 Pat. 432 : (a. I. R. (18) 1931 Pat. 78), 

Muhammad Abdul Majid v. Ala Bakhsh, 
47 ALL. 534:(A.I.R. (12) 1925 ALL. 376), Pochalal 
Ranchhod v. Umedram Kalidas, 62 Bom. 904 : 
(a. i. r. ( 15 ) 1928 Bom. 476) it was observed that 
in order to determine the amount of court-fee 
payable on a plaint the Court should see the 
nature -of the cause of action and the reliefs 
claimed in the plaint and for this purpose the 
allegations contained in the plaint should alone 
be looked at. 
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[ 21 ] In Labhuasao v. Chetan , 20 N. L. R. 

145,149 : (a. I. R. (n) 1924 Nag. 275) the learned 
Additional Judicial Commissioner correctly 
observed that : 

“The jurisdiction of Court to entertain aud decide 
upon a cause of action depends upon the nature of the 
claim put forward by the plaintiff, as his cause of 
action and the matter involved in it does not depend 
upon what the defendants may assert by way of 
defence. It may turn out at the trial that the subject 
of contest between the plaintiff and defendant is Dot 
properly represented by the form in which the plaintiff 
has chosen to put his claim, but the occurrence of that 
contingency may only render the plaintiS’s suit liable 
to be dismissed as not proved.” 

The observations apply with full force to the 
determination of the question of court-fee payable 
on the plaint. 

[22] In Nandlal Mukherji v. Kalipada 
Mukherji, 59 cal. 315 : (A. I. R. (19) 1932 Cal. 
227) Rankin C. J. observed : 

“In my judgment, it is a clean case of partition and 
is not converted into a case of claim to possession, 
because the defendant-brother or the defendant mort¬ 
gagees want to set up that the house is not joint 
property and that the plaintiff has no title to it.” 

These observations were followed with approval 
in a later Full Bench case reported in Asa Ram 
v. J agan Nath , 16 Lah. 531 : (a. i. r. ( 21 ) 1934 
Lab. 563 F. B.) where the Full Benoh after a 
very exhaustive discussion of the subject observed 
at p. 561 : 

“The principle is well recognised that, in determining 
the provisions of the Court-fees Act applicable to a 
particular suit, the allegations made by the plaintiff 
alone must be considered and that the pleas raised by 
the defendant do not affect the question.” 

[23] In Hiranand v. Murijmal, I. L. R. 
(1945) Kar. 84 : (A. I. R. (32) 1945 Sind 128) the 
learned Judge observed : 

“Primarily, it is the allegations of the plaintiff and 
not the written statement of the defendant that deter¬ 
mines the nature of the relief claimed. But, the Courts 
have the power to go behind the outward nature of the 
allegations in the plaint, to determine what, in its 
essence, is the real nature of the dispute between the 
parties.” 

[24] The observations in Ramautar Sao v. 
Ram Govind Sao,'20 pat. 780 : (a.i.r. (29) 1942 
Pat. 60), Parmeshur Din v. Har Govind 
Prasad , 14 Luck. 346 : (a.i.r. (26) 1939 Oudh 90), 
Diwan Chand v. Dhani Ram, I. L. R. (1941) 
Lah. 234 : (A.I.R. (28) 1941 Lah. 123 F. B.) 
already cited aboye are to the same effect. 

[25] It is necessary for the determination of 
the question of court.fee that the plaint must be 
examined carefully, regard being had to the sub¬ 
stance and not merely the form of the relief 
claimed. This proposition is supported by 
Arunachalam Chetty v. Rangasawmy Pillai, 

88 Mad. 922 : (A. I. R. (2) 1915 Mad. 948 F. B.), 
Athimoola Mudaliar v. Kubra Begam, 59 Mad. 
882 ; (A. I. R. (23) 1936 Mad. 883), ML j Hoop 
Rani v. Bithal Das, 13 Luck. 628 : (a.i.r. (25) 


1938 Oudh 1 F. B.), Radha Krishna v. Ram 
Narain, 53 all. 552 : (a. i. r. (is) 1931 all. 
369) and several other cases. 

[26] The court-fees Act like other fiscal statutes 
is to be construed strictly and in favour of the 
subject (vide Nathmal v. The Sanitatioti Pan- 
chayat Committee, Brahmapun, 31 N. L. r. 
Sup. 108 : (A. I. R. (22) 1935 Nag. 242) and Pro - 
vincial Co-operative Bank Ltd. Nagpur v. 
Commr. of Income-tax, 1946 N. L. J. 287 : (a.i.r. 
(33) 1946 Nag. 216). The rule was stated by 
Lord Cairns in Partington v. The Attorney- 
General, (1869) 4 H. L. C. 100; 122 : (38 L. J. 
Ex. 205) in the following words : 

“If the person sought to be taxed comes within the 
letter of the law ho must be taxed, however great the 
hardship may appear to tho judicial mind to be. On 
the other hand, if the Crown, seeking to recover the tax 
cannot briDg the subject within the letter of the law, 
the subject is free, however apparently within the 
spirit of the law the case might otherwise appear to be.” 

[27] In Rachappa Subrao v. Shidappa 
Venkatrao, 43 Bom. 507 : (a. I. R. (5) 1913 p. C. 
18S) their Lordships observed that the Court-fees 
Act was passed in order to secure revenue for 
the benefit of the State and not to arm a litigant 
with a weapon of technicality to harass his 
opponent. Though Courts are to be astute to see 
that litigants should have no chance of escape 
or no means to secure the evasion of tax it 
would be extremely dangerous for them to leave 
the question of requisite court-fee to depend not 
on the nature of the plaintiff’s claim but on 
what the defendant chooses to plead, true or 
false. To do so, would be contrary to the very 
object of the Act, as observed by their Lordships 
of the Privy Council in Rachappa Subrao v. 
Shidappa V enkatrao, 43 Bom. 507 : (A. I. R. (5) 
1918 P. c. 1S8), and would result in the dismissal 
of several righteous partition suits only due to 
plaintiff’s inability to pay the ad valorem court- 
fee stamp. 

[ 28 ] From what is said above the following 
propositions appear to be well established: 

(a) That the provisions of the Court-fees Act 
should be construed strictly and in favour of 
the subject, bearing in mind always that the 
object of the Act is not to arm a litigant with 
a weapon to harass his opponent. 

(b) That a suit for partition and separate 
possession of the plaintiff’s share in joint family 
property of which he claims to be in possession, 
either actual or constructive, falls, for the purpo¬ 
ses of payment of court fe9, within Art. 17 (vi) 
of Sch. II and not within S. 7 (iv) (b) of the 
Court-fee3 Act. 

(c) That the amount of court-fee payable 
should be determined on the allegations of the 
plaintiff in the plaint as to the cause of action 
and the reliefs and not on what is pleaded by 
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the defendant in hi3 pleadings; it is however 
open to the Court for thia purpose to look to 
'the substance and not merely to the form of the 
Iplaint. 

[29] Reverting to the plaint on which the 
amount of requisite court-fee is to be determined 
in the present litigation it is plain that the plaint 
sets out a clean case of partition of joint Hindu 
family property, i.e, in other words, what the 
plaintitl sue3 for is a change in the mode of 
enjoyment and possession and it i3 indubitably 
clear that such a suit falls within Art. 17 (vi) of 
sck. ii, Court-fees Act and the plaint was 
adequately stamped with the stamp leviable 
thereunder. The learned Judge of the lower Court 
however, misdirected himself in thinking that 
a court-fee under S. 7 (iv) (b) should be paid, 
firstly because the plaintitl’ admitted that he wa 3 
not in actual possession of the property in suit 
from 1922-23; secondly, because the plaintiff’s 
right to a share is alleged by the defendants in 
their written statement to have been denied in 
the reply notice to the plaintiff a few days 
before the institution of the suit; and thirdly 
because the Court has to determine the real 
controversy between the parties not only from 
the allegations in the plaint but also looking to 
the defence raised by the defendants, and this is 
what is said to have been held in Bhaddoo v. 
Saddoo, 20 N. L. r. 43 : (a. i. r. (n) 1921 Nag. 
8G) and Bhagwan Appci v. Shivappa, 23 N.L.R. 
73 : (A. I. R. (14) 1927 Nag. 248). 

[30] To attract the application of Art. 17 (vi) 
of Sch. 2 of the Court-fees Act it is not necessary 
that the plaintiff should at the date of suit be 
in actual physical possession of the property in 
which he claims a share. It is sufficient if he is 
in joint or constructive possession as the plain¬ 
tiff in this suit claimed himself to be by alleging 
in the plaint that the possession and manage¬ 
ment of defendant 1 since he attained majority 
was on behalf of the whole family including the 
plaintiffs. A reply notice referred to in the 
written statement of the defendant is not admit¬ 
ted by the plaintiff and is not also on record. 
The alleged denial of the plaintiff’s claim in the 
defendant’s notice referred to only in the defen. 
dant s pleadings should not in my view affect 
the question of court-fee payable on the plaint. 
It was argued that the payment of court-fee 
should not depend merely on the skill in draf¬ 
ting a suit for possession as one for a mere 
change in the mode of enjoyment. This may 
lead to several vexatious actions for partition 
on a small amount of court-fee stamp. The 
argument is repelled by the learned Judges of 
the Lahore High Court in Asa Ram v. Jagan 
Nath, 15 Rah. 531 : (A. I. R. ( 21 ) 1934 Rah. 563), 
where they pointed out that if the plaintiff’s 


averment in the plaint that he is in joint posses¬ 
sion of the suit property is found by the Court 
to be untrue the suit will be dismissed unless for 
special reasons the Court deems it proper to 
allow an amendment of the plaint on payment 
of the requisite court-fee stamp. 

[31] As already said above, the two decisions 
of the Nagpur Judicial Commissioner’s Court 
are much misunderstood in so far as they are 
taken to have decided that the question of 
court-fee payable on the plaint is to be deter¬ 
mined after taking into consideration the defen¬ 
dant’s defence set out in his statement. On my 
own part, I cannot persuade myself to believe 
that that was the general principle which the 
learned Judges in deciding these cases meant to 
lay down. There is nothing in these decisions to 
indicate that the learned Judges were dissenting 
from the well established principles stated in para. 
21 (here 28) above and from the string of weighty 
authorities of different High Courts upholding 
those principles. The learned Judges would not 
have in any case brushed aside those principles 
and laid down a principle contrary thereto with¬ 
out a full and fair discussion of the subject and 
of their authorities bearing on it. If they at all 
meant to make the determination of court-fee 
payable on the plaint depend on the defence of 
the defendant they would be going against the 
decision of their Lordships of the Privy Council 

• in Rachappa Subrao v. Shidappa Venkatrao, 
43 Bom. 507 : (A. I. R. ( 5 ) 1918 p. c. 188) and 
arming the defendant with a weapon to harass 
his opponent. Iu my view this was not what 
the learned Judges ever meant to do. 

[32] The observations and the decisions in the 
aforesaid two cases must be read as applying to 
the particular facts of those cases and they are 
based on the view which the learned Judges took 
of the substance of the claim as put forward in 
the plaints, rightly or wrongly. In Bhaddoo 
v. Saddoo, 20 n. r. r. 43: (a. i. r. ( 11 ) 1924 
Nag. 86), the learned Judge appears to have been 
influenced by the admission in the plaint that 
there was already a partial partition in the 
family which attracted the presumption that a 
partition in a Hindu family is presumed to be 
complete both as to persons and property. This 
presumption was only strengthened by the 
denial of the plaintiff’s right by the defendant. 
The learned Judge construed the plaint in these 
circumstances as claiming something more than 
a mere ohange in the mode of enjoyment and 
therefore as governed by S. 7 (iv) (b) of the 
Court-fees Act. Moreover the authority of the 
decisions in Bhaddoo v. Saddoo, 20 N. R. B. 43: 
(a. 1 . R. ( 11 ) 1924 Nag. 86) and Bhagwan Appa 
v. Shivappa, 23 N. R. R. 73 : (a. 1 . R. (14) 1927 
Nag. 248) is much shaken as Rangiali Chetty v. 
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Subramania Chetty , 21 M. L. J. r. 21 : (s 1 . c. 
«12 F. B.) referred to in Bhaddoo v. Saddoo 

20 N. L. R. 43 : (A. I. R. (ll) 1924 Nag. 86) 

was subsequently overruled in Ramaswami 
v. Rangachariar, I. l. R. ( 1940 ) Mad. 259 ; 
(A. I. R, ( 27 ) 1940 Mad. 113 F.B.) and the Bombay 
-view on this subject was not in line with the 
decisions of other High Courts and of the Nagpur 
Judicial Commissioner’s Court as well. The deci¬ 
sion in Bhaddoo v. Saddoo, 20 N. L. r. 43 : 
(A. I. R. (ll) 1924 Nag. 86), though specifically 
referred to in the referring judgment, did not 
find favour with the Full Bench of the Lahore 
High Court in Asa Ram v. Jagan Nath , 15 

Lah. 531 : (a. I. R. ( 21 ) 1934 Lah. 563 F.B.), 

C38] The deoision in Bhagwan Appa v. Shi - 
vappa, 23 N. L. R. 73 : (A. I. r. ( 14 ) 1927 Nag. 
248) is as well based on its own faots. The learn¬ 
ed Judge has in para. 2 of his judgment stated 
the principles correctly but while construing the 
plaint the learned Judge could not get over the 
plain fact, which was brought to his notice and 
which the plaintiff had deliberately suppressed 
an the plaint, that there was already a previous 
litigation between the parties in which the plain- 
tin s right to a share was denied and the point 
was decided against him. The learned Judge 
took the view that this fact, which the plaintiff 
should have disclosed in the plaint, should be 

° kh , e i > , lai “ k for determining the nature 
of the plaintiff a claim and that the claim, when 
eo determined in the light of substance and not 
merdy the form of the plaint, attracts the 
apphcation of S. 7 (iv) (b) of the Court fees 
Act. In Gujabai v. Salubai, I. L. R. ( 1947 ) Nag 

: J. A -, 19 * 7 N ag- 243), the plaintiff 

d ' ap “ fc f khat ? he had *o Pay court-fee on 
•the vahe of the subject-matter, and the only 
point in dispute was whether value meant the 

n,h,s k “ e T tb J Value datacmined by the 

1841 Tn " fu 8 ' 7 (V) ’ Cairt-fees Act. 

L84J In my view the actual decisions in the 

lTthoZ e l2 re in ?T ced by the p articular facta 

follow^ a n d fchey were nofc “eant to be 
courLfl gener t 1 1 ,y in ever y ca se >n which the 

Srmld PayablG ° n a Partiti0D 8uifc i9 t0 be 

« Bo . th 01 1 Principle and weight of autho. 
rity, therefore, X find that the order of the sub. 
ordinate Court requiring the plaintiff to pay an 
ad valorem court-fee stamp is on a fair cons- 
truotion of the plaint illegal and it is hereby set 
18 . The court.fee stamp paid as leviable 
under Art. 17 (vi) of sch. 2 of the Court.fees 
Act on the plaint was proper and adequate. 

[86] The revision is allowed with costs. 
Counsel’s fee Rs. 25 . 

V,R * Revision allowed. 
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Pollock and Padhye JJ. 

Bhabutmal Nathumal — Plaintiff _ Appel - 

lant v. Syed Abdul Hamid Sheogutulla and 

others—Defendants—Respondents. 

Second Appeal No. 2 of 1943, Decided on 15th De- 
cember 1947, from appellate decree of Dist. Judge, 
Chhindwara, D/- 10th October 1942. 

( 1908 ). O. 6. R. 2 - Plaintiff having 
option to base suit on one of two alternative causes 
of action—Suit based on one cause of action — 
Plaintiff cannot be allowed to base it subsequently 
on another cause of action. 

\ suit upon a mortgage, the plaintiff has 
an option to base the suit upon two causes of action 
arising on different dates, and the plaintiff definitely 
bases his suit on the cause of action arising on the 
earlier date, he cannot subsequently be allowed to plead 
seeing that on suoh a cause of action the suit would be 
out of time, that the suit should be treated as based 
upon the cause of action arising on the later date : 

NrI' n* , 926 P ‘ C * 85, ReL 011 ' A ‘ LR - < 34 ) 1947 

r a 8* 2 -4, Disting. [Paras 3 & 4] 

Annotation: -(’44-Corn.) Civil P. C., O. 6R. 2, N. 9. 

if' S h D n b in an< ! B ' Pendha rJcar—toc Appellant. 

Judgment*— Thia is a plaintiff’s appeal aris¬ 
ing out of a suit to recover the money due on a 
mortgage. The mortgage was executed on 5th 
July 1923 in favour of Nawab Nyajuddin Khan 
by Bijarat Ali, who is now represented by the 
defendants. The consideration for the mortgage 
was Rs. 7000, of which Rs. 5000 represented pre¬ 
vious debt and Rs. 2000 future interest. The con¬ 
sideration was repayable by 14 annual instalments 
of Rs. 500 due on 3lst July each year from 1924 
onwards. The mortgagor agreed that on default 
of any two instalments he would pay interest on 
the outstanding instalments at the rate of Re. i 
per cent, per mensem and that on default of any 
three instalments he would pay the entire amount 
in a lump together with interest on the defaulted 
instalments. On 2lst October 1926 Nawab Nyaj¬ 
uddin Khan transferred the mortgagee rights to 
the present plaintiff. 

[ 2 ] The plaintiff instituted his suit on the 
mortgage on 26th April 1941 alleging that the 
only repayments were Rs. 625 paid on 2nd July 
1926, Rs. 18 on 25th July 1928, and Rs. 155 on 
30th June 1930, and that the cause of action arose 
on 31st July 1927. That amounted to saying that 
the third default occurred on Slsfc July 1927 and 
that limitation was saved by the alleged pay¬ 
ments. Thelast of these payments was the cru¬ 
cial one, and the lower Courts have held that 
this payment has not been proved. They there¬ 
fore dismissed the suit as barred by limitation. 

[3] Mr. Dabir for the appellant in thia Court 
has abandoned the plea that Rs. 155 was paid on 
80th June 1930, on which point there are concur¬ 
rent findings against him, but has contended that 
in accordance with the view of the Privy Council 
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in Lasa 'Din v. Gulab Kunwar t 7 Luck. 442 : 
(A. I. R.. (19) 1932 p. c. 207) and of thi3 Court in 
Punaji v. Gov indr ao Baghoba, 30 N.L.R. 290 : 
(a.I.r. (2l) 1934 Nag. 191) and Vishwanath v. 
Shankergir Guru Motigir, 30 N. L. R. 331 : 
(A. I. R. (21) 1934 Nag. 264) it was open to the 
plaintiff to ignore the exigibility clause, which 
was inserted for the sole benefit of the mortgagee, 
and to wait until the last instalment was due, 
which was on 3lat July 1937, and to say that the 
cause of action arose on that day. The suit is 
governed by Art. 132, Limitation Act, which 
gives a period of 12 years’ limitation from when 
the money sued for becomes due. The plaintiff, 
if he had so chosen, could have ignored the exi¬ 
gibility clause and treated the cause of action as 
arising on 3lst July 1937, but in the plaint he 
definitely said that it arose on 31st July 1927. 
Mr. Dabir contended that this was merely a legal 
inlerence from the facts stated but was not itself 
a statement of fact and he ha3 referred us to the 
decision of Bose J. in Sitaram v. Goverribr- 
General in Council , 1947 N. L. J. 540 : (a. i. r. 
(34) 1947 Nag. 224). The facts there, however, 
were very different. That was a suit for reco¬ 
very of damages for goods that had been deli¬ 
vered to a railway administration and had partly 
deteriorated and had partly been stolen, and the 
question when exactly the cause of action arose 
was by no means clear. In the present case it 
was open to the plaintiff to choose whether he 
should treat the cause of action as arising in 1927 
or 1937, and in the plaint he chose 1927. 

[4] The facts in the present case are very 
similar to those in Pancham v. Ansar Husain, 
48 ALL. 457 : (A. I. R. (13) 1926 P. C. 85). That 
was a suit to recover the money due on a mort¬ 
gage executed on 21st February 1893. The money 
was repayable on the expiry of 12 years, but the 
mortgagors agreed that they would pay rs. 500 
annually in respect of principal and interest and 
that the whole amount should become due on 
any default. No payments were made, and the 
suit to recover the money due on the mortgage 
was brought on 21st February 1917. In the plaint 
as originally drafted it was stated that the cause 
of action accrued on 21st February 1905, but the 
plaintiffs were obliged to amend that plaint, and 
they then stated that the cause of action accrued 
on 21 st February 1894. They pleaded that limita¬ 
tion was saved by certain repayments, but failed 
to prove the alleged repayments. Their Lordships 
of the Privy Council said that first of all the 
plaintiff's had abandoned the contention that 
their cause of action did not accrue until the 
21st February 1905, and secondly that they had 
asserted that the cause of action accrued on 21st 
February 1894, which involved the assertion that 
all conditions on their part had been fulfilled, if 
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any had to be fulfilled, and that all things had 
been done, if any had to be done, to bring about 
that result, as well as an assertion that that 
result had been attained. Their Lordships held 
that in such circumstances the dismissal of the 
suit was the proper course and said: 

“No other issue was or is, on the pleadings, open to 
the plaintiffs, and their conduct in this matter is not 
such as to entitle them to claim any more than strict 
treatment. On their own chosen issue they fought; to 
that issue they directed evidence which was not believ¬ 
ed: on it, therefore, they failed. And by that failure 
they must abide.” 

The position in the present case is the same. 
It is true that there was no original contention 
here that the cause of action arose in 1937 and 
no abandonment of that contention, but it does 
not appear to us that that makes any effective 
difference. The remarks of their Lordships we 
have quoted above apply with equal force to the 
present case, and the suit was therefore rightly 
dismissed as barred by limitation. 

[6] It has been suggested that the plaintiff 
might now be allowed to amend his suit so as to 
show the cause of action as accruing in 1937. Wo 
do not think that that can now be allowed. Ho 
had the option to treat the cause of action as 
accruing either in 1927 or in 1937, and he treated 
it as accruing on the earlier date. He has made 
hi3 option, and he must now abide by it. Had 
he pleaded that the cause of action accrued in 1937 
it might have been open to the defendants to 
allege that he had already in some way decided 
to exercise his option to enforce the exigibility 
clause. The appeal is therefore dismissed with 
costs. 

R.G.D. Appeal dismissed. 
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Hidayatullah J. 

Sujansing Ajitsing Mohota — Decree-holder 
—Appellant v. Bamchandrarao Krishnarao 
Singaroo—J udgment-debtor — Respondent. 

Misc. Second Appeal No. 12-5 of 1945, Decided on- 
29th August 1947, from order of Dist. Judge, Wardha, 
D/- 6th February 1945. 

C. P. and Berar Debt Conciliation Act (II [2] of 
1933), Ss. 2(e) and 15 (3)—‘Debt’—Successor of lam- 
bardar paying arrears of land revenue payable by 
previous lambardar to save property purchased by 
successor—Suit by successor under S. 69, Contract 
Act, to recover amount so paid by him — Decree 
passed in such suit is ‘debt.’ 

Where a lambardar who has purchased a village has- 
paid arrears of land revenue payable by the previous 
lambardar in order to save the property purchased by 
him (successor) and he (successor) brings a suit under 
S. 69, Contract Act to recover the amount so paid by 
him, a decree passed in such suit is a “debt” within 
meaning of S. 15 (3), C. P. Debt Conciliation Act and 
the decree cannot be executed till the agreement arrived 
at previously between the judgment-debtor and other 
creditors had ceased to subsist. The exception mentioned 
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in the definition of the word 'debt* in S. 2 (e), C. P. 
Debt Conciliation Act does not apply to such a case be¬ 
cause once the amount of land revenue is recovered by 
Government, the liability ceases to be on account of land 
revenue and the suit by the succeeding lambardar to 
reoover the amount of arrears of land revenue payable 
by the previous lambardar cannot be described as a suit 
lor land revenue: Case law referred. [Paras 5 and SJ 

R. 0. Siras — for Appellant. 

O. J. Ohate — for Respondent. 

Judgment. — This is a miscellaneous second 
appeal against the order dated 0th February 1945, 
by Mr. H. C. Sen, District Judge, Wardha, in 
Civil Appeal No. 27-B of 1944. The appeal arises 
out of execution proceedings in Execution case 
NO. 52-B of 1942. 

[2] The executing Court held that under S. 15 

(3), Debt Conciliation Act the decree of the ap¬ 
pellant decree, holder could not be executed until 
all amounts payable under an agreement dated 
30th September 1939 had been paid or the agree¬ 
ment had ceased to subsist. The execution appli¬ 
cation was dismissed and the appeal against the 
order of the executing Court having failed, this 
application was filed. The judgment-debtor Ram- 
chandra Shingru was the 0-16-0 owner of mouza 
Parda in Hinganghat tahsil. This village was 
sold for arrears of land revenue and was pur¬ 
chased on 30th November 1939 by the decree, 
holder (appellant). The sale was confirmed on 7 th 
September 1940. Ramchandra Shingru continued 
as the lambardar till 4th January 1941 when the 
present appellant was appointed lambardar in 
his place. Land revenue fell in arrears in the 
years 1938-39 and 1939-40. The judgment-debtor 
Ramchandra Shingru did not pay the amount 
and on 6th January 1941 the present appellant 
paid this amount because the Tahsildai was 
threatening to issue a warrant against him. 

[3] After this the decree-holder brought a suit 
against Ramchandra Shingru and obtained a 
decree, and it is this decree which is held to be 
not executable because of S. 15 (3), Debt Con¬ 
ciliation Act, Ramchandra Shingru having in the 
meantime filed an application before the Board. 
The judgment-debtor’s contention before the exe¬ 
cuting Court was that the decree obtained by 
the appellant constituted a “debt” within the de- 
finition of the term given in the C. P. Debt Con¬ 
ciliation Act, and hence under S. 15 (3) of the 
Act the decree could not be executed till the agree- 
ment arrived at between the judgment-debtor and 
other creditors had ceased to subsist. On the part 
of the decree-holder, it was contended that this was 
an amount paid on account of arrears of land 
revenue and hence the definition did not apply 
fco it. The debtor said in reply that after the re¬ 
covery of the land revenue by Government there 
were no arrears of land revenue as such and there¬ 
fore this amount could not be described as land 


revenue nor could it bo recovered as .arrears of 
land revenue. 

[4] Only one point is involved iu this appeal, 
namely, whether the decretal amount can be des¬ 
cribed as a “debt” within the meaning of tho 
Act. Tho plaintiff’s suit was one under S. G9, 
Contract Act. He paid the tfmount to save the 
property he had bought at the sale and under 
S. 69 he was entitled to recover it from the pre¬ 
vious lambardar. The two Courts below have 
held that the definition of “debt” covers the case 
and that the decretal amount not being recovera¬ 
ble as arrears of land revenue the definition 
must be held to cover it. Since under S. 16 (b) 
of the Act a civil Court is not competent to 
entertain an execution application in respect of 
which there is a bar of s. 15 ( 3 ), the application 
for execution was dismissed. 

[5] Section 15 (3) of tho Act provides: 

“Where, after the registration of an agreement under 

sub-s. (2) of S. 12.... any creditor sues lor the recovery 
of a debt incurred after the dale of such registration, 
any decree passed in such suit shall, notwithstanding 
anything contained in the Code ofpivilProcedure, 1908 
(Y [5] of 1908), not be executed until all amounts re¬ 
corded as payable under such agreement have been paid 
or such agreement has ceased to subsist.” 

The important words are “recovery of a debt 
incurred after the date of such registration.” The 
word “debt” has been defined in S. 2 (e) of tho 
Act and that definition reads as follows : 

‘ ‘debt’ iucludes all liabilities owing to a creditor, in cash 
or kind, secured or unsecured, payable under a decree 
or order of a civil Court or otherwise, whether due or 
not due, but shall Dot include arrears of wages, village 
profits, land revenue or anything recoverable as an arrear 
of land revenue, or any money for the recovery of which 
a suit is barred by limitation.” 

The definition is very wide and includes all lia¬ 
bilities owing to a creditor arisiDg under any 
circumstance whatever. The only exceptions are 
those specifically mentioned in the definition. It 
w’ill be noticed that it includes liabilities paya¬ 
ble under a decree or order of a civil Court. The 
present case is one ot a decree passed against the 
judgment-debtor in the suit of the decree-holder. 
In my opinion the definition is wide enough to 
include such a decree. Iu Pannalalv. Baijnath, 

I. Ii. R. (1937) Nag. 76: (A.I.R. (23) 1936 Nag. 145} 
Pollock J. held the word ‘debt’ to be sufficiently 
wide to include an amount decreed in a parti¬ 
tion suit on account of net cash and compensa¬ 
tion for equalisation of shares of the members 
of a joint family, and the decree-holder in that 
case was described as the creditor. In my opinion 
the present case is stronger than the one which 
Pollock J. had before him. The principle of 
S. 69, Contract Act, is that a payment made on 
behalf of another can be recovered as if there is 
an implied promise to repay the amount to the 
person who paid it in the first instance. I res- 



106 Nagpur 

pecfcfully follow the decision in Pannalal v. 
Baijnath, I.L.R. (1937) Nag. 76: (a.i.r. (23) 1936 
Nag. 145) and hold that the present case is ana¬ 
logous to the one decided therein. 

[6] On behalf of the appellant a large number 
of cases was cited from various High Courts. It 
must be remembered that in those cases the 
learned Judges were not construing the definition 
of "debt” as given in the Central Provinces Debt 
Conciliation Act. Reliance was placed particu¬ 
larly on certain Allahabad cases, Firm Khincha 
Mai llarikishan v. Firm Khub Ravi Munna 
Lai, A. I. It. (24) 1937 ALL. CC9 : (171 I. C. 571); 
Narain Das v. Radha Kuar , A. I. R. (26) 1939 
ALL. 47: (179 I.C. 40l) and Mohd. Shibli Khan 
V. Ish Ddlta, A. I. R. (26) 1939 ALL. 398 : (1939 
a.l. J. 241), Rehana, Ehatun v. Iqtidarudain 
Hasan, I.L.R. (1943) ALL. 295: (A.I.R. (30) 1913 
ALL. 181) and Manmohan Lai v. Shib Shan¬ 
kar, I.L.R. (1943) ALL. 303: (A.I.R. (30) 1943 ALL. 
194) and Radha Kishan v. Devi Das and Bas- 
deo, I.L R. (1945) ALL. 518: (A I.R. (32) 1945 ALL. 
298). Most of these cases arose under the U. P. 
Agriculturists’ Relief Act. There the word used 
is ’loan’ and not ‘debt ’ Every loan is a debt but 
every debt is not necessarily a loan. If authority 
is needed for this proposition, I would cite Sara, 
dindu Sehhar v. Lalit Mohan, A I R. (28) 1941 
cal. 53S: (ICG I. C, 287). In my opinion, therefore, 
these cases are not relevant because the Acts cons¬ 
trued in those cases were not in pari materia. 

[7] Some cases from the Madras High Court 
were also cited and reliance wa9 placed parti¬ 
cularly on Sattiraju v. Venkatasatyam, A.I.R. 
(28) 1941 Mad. 410; (198 I. C. 801). The Madras 
Agriculturists’ Relief Act, 1938, has a definition 
of "debt’’ which is almost similar to that in the 
Central Provinces Debt Conciliation Act. In the 
case cited the learned Judge held that liability 
means a legal liability, and an advance made 
by a partner to the partnership does not entail 
a liability by the partners to repay that advance, 
but rather a mere right in equity to have a claim 
on the assets to the extent of the advance at the 
time of the dissolution of the partnership. This 
case has no relevance in the present context. 
There is no case of the Madras High Court to 
which my attention has been drawn which 
would support the appellant ’3 case that such a 
decree^ does not fall within the definition of a 

debt’ as given in the Madras Agriculturists’ 
Relief Act, 1988. In fact, Vinayaka Rao v. 
Junior Princes Estate, I.L.R. ( 1941 ) Mad. 496, 
seems to indicate the contrary. Similarly, the 
other cases of the Calcutta High Court which 
were cited dealt more with the definition of the 
word ’loan’ than with that of the word ‘debt.’ 
In any case, we are bound by the definition given 
in the Central Provinces Debt Conciliation Act 
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and it is improper, if not risky, to read other 
enactments not in pari materia. 

[8] It was next contended that the amount 
initially was land revenue and-therefore the ex¬ 
ception mentioned in the definition applies to the 
case. Once the amount of land revenue was re¬ 
covered by Government, the liability ceased to 
be on account of land revenue as such. The liabi¬ 
lity of the previous lambardar arose under S. 69, 
Contract Act, because the amount had been paid 
by his successor to safeguard the property. It 
cannot be described as a suit for land revenue. 
Further the amount could not be recovered as 
arrears of land revenue because the procedure 
provided in the Central Provinces Land Revenue 
Act was not applicable. In my opinion, there¬ 
fore, the exception mentioned in the definition 
of the word "debt” in the Central Provinces Debt 
Conciliation Act does not apply to the facts of 
the present case. 

[9] The result is that the order of the lower 
appellate Court is correct and the appeal fails 
and is dismissed with costs. 

D *S. Appeal dismissed . 
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Shevde J. 

Dayaram Kishandas Kurmi and another _ 

Judgment-debtors — Appellants v. Mannulal 
Sheodin and another — Decree-holders _ Res¬ 

pondents. 

Misc. Appeal No. 134 of 1946, Decided on 7-10-1947, 
from order of Addl, Dist. Judge, Hoshangabad, D/-10th 
January 1946. 

(a) C. P. and Berar Relief of Indebtedness Act 
(XIV [14] of 1939), S. 12 (2) — Instalment falling 
due on 15-6-1942 — Remission of rent for agricul¬ 
tural year 1941-42 ending on 1-5-42 — Payment of 
instalment must be deemed as suspended under 
S. 12 (2) — Its non-payment does not constitute 
default. 

According to the general scheme of the Act the inten¬ 
tion of the legislature is to enable the debtors, who are 
agriculturists, to pay up the instalments, conveniently 
at a time which followed immediately at the end of the 
agricultural year after the harvest. Hence where an 
instalment falling due on 15th June 1942 is not paid by 
the debtor and there has been a remission of rent in 
respect of the agricultural year 1941-42 ending on l9t 
May 1942. there is no default of payment by the debtor 
inasmuch as the payment of the instalment must be 
deemed to have been suspended under the provisions of 
S. 12 (2) of the Act. [Para 4] 

(b) C. P. and Berar Relief of Indebtedness Act 
(XIV [14] of 1939), S. 13 (3) — Default in payment 
of one instalment only — Order passed under S. 13 
(3) is without jurisdiction — Executing Court is 
entitled to refuse to execute it — Civil P. C. (1908), 
Ss. 38 and 47. 

A Deputy Commissioner has do jurisdiction to pass 
an order under S. 13 (3) unless and until there is a de¬ 
fault in payment of two consecutive instalments. Hence 
an order passed under S. 13 (3) when there is default of 
payment of only one instalment is a nullity and absola- 
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tely incapable of execution as a decree of a civil Court. 
In suoh a caso there is a lack of inherent jurisdiction 
and it is the duty of the executing Court to ignore the 
order and refuse to execute it : A. I. R. (34) 1947 Nag. 
78, Rel on; Caso law referred. [Para 5] 

Annotation : (’44 Com.) C. P. C., S. 38 N. 8; S. 47 

30. 

R. J. Bhave —for Appallants. 

A. Rassak —for Respondents. 

Judgment _This is an appeal by the judg¬ 

ment-debtors, to set aside the order, dated 10 th 
January 1946, passed by the Additional District 
Judge, Hoshangabad, in Civil Appeal No. 14-B of 
1946, affirming the order, dated 17th February 
1945, passed by the Court of the Subordinate 
Judge. Second Class, Hoshangabei, in execution, 
holding that the application made by the judg¬ 
ment-debtors was false and frivolous. 

[ 2 ] The judgment-debtors (appellauts before 
me) were indebted to the decree-holders (respon¬ 
dents here) and the debt that the former owed to 
the latter was settled by the Debt Relief Court, 
Hoshangabad, and that Court passed an order 
that it be paid in annual instalments on or before 
the 15th of June each year. It is the case of the 
decree-holders that two consecutive instalments 
which were payable on 15th June 1942 and 15th 
June 1943 respectively were defaulted by the 
judgment-debtors and in consequence of these 
defaults in payment, the Deputy Commissioner 
ordered, under S. 13 (3), Relief of Indebtedness 
Act, that the order of the Debt Relief Court fixing 
the instalments ceased to have effect and the 
amount outstanding should be recoverable, as if 
a final decree has been passed by a Court of 
civil jurisdiction. This order of the Deputy Com- 
missioner was sought to be executed as a decree 
in a civil Court but was opposed by the judgment- 
debtors, on the ground that no two consecutive 
instalments did in fact remain in arrears and 
consequently the Deputy Commissioner’s order 
was without jurisdiction. It was contended by 
the judgment-debtors that there was remission of 
half the rent for the year 1941-42 and as a re¬ 
sult thereof the instalment that was payable on 
16th June 1942 was suspended, under s. 12 (2), 
Relief of Indebtedness Act. This was negatived 
by the executing Court and it also refused to go 
behind the order passed by the Deputy Commis¬ 
sioner. It is against this order that an appeal was 
preferred to the District Court, Hoshangabad, 
which affirmed the order of the executing Court 
and dismissed the appeal. This second appeal 
has now been preferred. 

[3] The first point that arises for decision 
here is whether there was a remission of land 
revenue or rent for the year 1941-42. It has been 
definitely found by the appeal Court that there 
was remission of half the rent of the fields for 
the year 1941-42. The learned advocate for the 


appellant has filed on 25th September 1947 a 
certified copy of the settlement of mauza Bam- 
hangaon for the year 1916-17 A. D. in pursuance 
of the order dated 8th April 1947 by Mangal- 
murti J. (as he then was). This certified copy 
clearly shows that the village is mnajl and it is, 
therefore, quite obvious that the question of re- 
mission of land revenue cannot possibly arise in 
this case. Jf there was any remission at all, that 
remission must relate to rent. I, therefore, agree 
with the lower Court of appeal in holding that 
there, was remission of half the rent for the year 
1941-42. 

U) The next question is whether this remis- 
sion for the year 1941-42 can attract the provi¬ 
sions of S. 12 (2), Relief of Indebtedness Act, so 
as to cause suspension of the instalment, that 
was payable on 15th June. The learned Judge 
of the lower appellate Court has held that, inas¬ 
much ns the agricultural year 1941-42 ended on 
1st May 1942 and inasmuch as the remission of 
the rent related to that year, that would not en¬ 
title the judgment-debtors to claim any suspen¬ 
sion in respect of the instalment that was 
payable on 15th June, the reason assigned being 
that there was no remission of the rent for the 
year 1942-43. I am not prepared to accept this 
reason as sound and correct, for the simple 
reason that the instalment that was payable on 
15th June was undoubtedly to come out of the 
agricultural income that the judgment-debtors 
could possibly derive from their agricultural 
lands at the end of the agricultural year, namely, 
May 1942. According to the general scheme of 
the C. P. and Berar Relief of Indebtedness Act, 
it seems to me that the intention of the Legisla¬ 
ture was to enable the debtors, who were agri¬ 
culturists to pay up the instalments, conveniently 
at a time, which followed immediately at the 
end of the agricultural year after the harvest. 
Therefore, in my view, it is quite clear that the 
instalment that was payable on 15th June became 
suspended under the provisions of S. 12 (2), C. P. 
and Berar Relief of Indebtedness Aot, when 
there was remission of the rent for the year 
1941-42. The result, therefore, is that there was 
no default of payment of two consecutive instal¬ 
ments, when the Deputy Commissioner’s order 
wa3 actually passed directing that the amount 
due had become exigible and could be recovered 
in execution of a decree. In these circumstances 
there is no doubt whatsoever in my mind that 
the order of the Deputy Commissioner which is 
being sought to be executed as a decree in a 
civil Court was without jurisdiction. 

[5] Mr. A. Razak, for the decree-holders, con- 
tended that it was not open to the executing 
Court to go behind the decree and that that Court 
must execute the decree as it is, good, bad or in- 
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different. Generally speaking, this statement of 
law is quite all right so far as it goes, subject to 
one exception that if the decree is without juris¬ 
diction and if the want of jurisdiction is quite 
patent on the face of the record, the decree is an 
absolute nullity. This proposition i3 laid down 
in Eashinath v. Harda Central Bank , 26 
N.L.R. 60 : (A.I.R. (16) 1929 Nag. 357) which has 
followed the Full Bench ruling of the Calcutta 
High Court reported as Gora Chand Haidar 
v. Prafulla Kumar Boy, 53 Cal. 166 : a. I. R. 
(12) 1925 Cal. 907 F. B.). In this connection in 
his Code of Civil Procedure, Edn. 11,1941, p. 164 
Sir D. F. Mulla observes that : 

“A Full Bench of the Rangoon Fligh Court has ex¬ 
pressed ( niph'itio disseDt from the Calcutta decision and 
holds that it is against public policy and good sense 
that the validity of the decree should be questioned by 
the executing Court. This case has been followed in a 
later decision of the same High Court, S. A. Nathan 
v. S. II. Samsoti, 9 Rdug. 480: (A.I.R. (18) 1931 Rang. 
252), but the point seems to be concluded by the 
pronouncement of the Privy Council in Jnanendra 
Mohan v. Rabindra Nath, 60 Cal. 670 : (A. I. R. (20) 
1933 P.C 61), that if the Court which passed the decree 
has no inherent jurisdiction, the decree is incapable of 
execution.” 

The principle laid down by the Privy Council in 
Jnanendra Mohan v. Rabindra Nath. 60 Cal. 
670; (A.I.R. (20) 1933 P. C. 6l), has been followed 
by the Full Bench of the Lucknow High Court 
in Ram Narain v. Lala Saraj Narain, 9 
Luck. 435: (A.I.R. (21) 1934 Oudh 75) in which the 
learned Judges have made the following pro- 
nouncement: 

“Where the Court passing a decree had no inherent 
jurisdiction to pass it, the decree is a mere nullity aDd 

is void, inoperative and incapable of execution.. 

but where the Court passing the decree was inherently 
incompetent to pass the decree and had absolutely no 
jurisdiction to pass it, its decree is a nullity and no ques¬ 
tion as to the validity of the decree arises in such u 
case.” 

It cannot be disputed for one moment that 
under 9. 13 (3), Relief of Indebtedness Act, the 
Deputy Commissioner had no jurisdiction to 
make any order, unless and until there was de- 
fault in payment of two consecutive instalments. 
In the present case, I have already found that 
the instalment that-was payable on 15th June 
was not defaulted as it was suspended under the 
provisions of S. 12 (2), Relief of Indebtedness 
Act. In such a case, there was default in pay¬ 
ment of only one instalment that was payable 
on 15th June 1943. The Deputy Commissioner 
had consequently no jurisdiction to make the 
order as I have stated above. Consequently, the 
order which is sought to be enforced as a decree 
in a civil Court was a nullity in the eye of the 
law and was absolutely incapable of execution. 
In my opinion, in a case, where there was lack 
of inherent jurisdiction on the part of the Deputy 
Commissioner to make the order which he did, 


A. 1. R. 

it was the duty of the executing Court to ignoref 
the order and refuse to execute it. I am forti -1 
fied in this view by the ruling of this Court re¬ 
ported in Krishna v. Udhaorao, I. L. R. (19461 
Nag. 786, 788 : (A.I.R. (34) 1947 Nag. 76) in which 

Grille C. J. held : 

“The order passed is not one passed by the Debt Re¬ 
lief Court at all, and the limitations imposed by Ss. 20 
and 23 of the Act have no effect, and it is open to the 
civil Courts to determine whether the Deputy Commis¬ 
sioner had jurisdiction or no, the question depending 
on the fact whether the instalments did or did not re¬ 
main in arrears.” 

[6] In conclusion I allow this appeal, set 
aside the orders of both the Courts below and 
direct the executing Court to dismiss the decree- 
holders’ application as incompetent. The decree- 
holder3.respondents will pay the costs of the 
judgment-debtors-appellants in all Courts and 
bear their own. Counsel’s fees Rupees nil as no 
certificate has been filed. 

K.S. Appeal allowed. 
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Pollock and Hidayatullah JJ. 

Bhaoorao and others — Appellants v. Chan- 
dr abhagabai xu/o Pandurang Paid and 
another — Respondents. 

Misc. Appeal No. 154 of 1943, Decided on 6th 
January 1948, from order of Dist. Judge, Wardha, 
D/- 4th May 1943. 

Hindu law—Succession —Partition—Devolution 
of share acquired on partition—Separating son it 
can inherit as heir — Dispute between father’s 
widow; and sons of separating son —Sons take to 
the exclusion of widow. 

A and his son B were members of an undivided 
family. There was partition of the joint property and 
B separated from A after receiving his separate share. 
A then died leaving widows. Soon after B also died 
leaving sods. In a dispute between the widows of A and 
B's Eons about the separate share allotted to A on 
partition: 

Held, that the position of the divided son B (now 
represented by his sons) was superior to that of the 
widows, hence, B's sods were entitled to inherit to A in 
preference to A’s widows. 

Held further , that the Hindu Women’s Rights to 
Property Act made no difference, as under that Act the 
widows were entitled only to a share in the self-ac¬ 
quired property in the narrow sense : A. I. R. (32) 1945 
F.C. 25, Foil/, A.I.R. (32)1945 Pat. 87, held no longer 
good law. [Paras 7, 9] 

D. T. Mangalmoorti — for Appellants. 

G.J. Ghale (for No. 1) and G. M. Pande (for 
No. 2) — for Respondents. 

Hidayatullah J. — This is a miscellaneous 
appeal against the order dated 4th May 1943 
passed by Mr. J. R. Mudholkar, District Judge, 
Wardha, in lunacy case no. 4 of 1927. 

[2] One Pandurang Patil of Karla, Tahsil 
and District Wardha, was a lunatic, and Mr. 
R. S. Khankhoje, Pleader, Wardha, was ap¬ 
pointed manager of his property. This Pandu- 



1949 Bhaoorao v. Chandrabhagabai (Hidayalullah J .) Nagpur 109 


rang bad a son by name Dada alias Madborao, 
and two wives Chandrabhagabai and Bhimabai. 
"While the matter was pending before the Dis- 
triot Judge, the property belonging to the joint 
family was partitioned, the son receiving a sepa¬ 
rate half share in the property. After the death 
of Pandurang, the Manager Mr. Khankhoje ap¬ 
plied to the Court that since Pandurang had 
died the property be handed over to the lawful 
heirs. Notice of this application was issued to 
Dada but he also died before he appeared in 
Court. The present dispute is between the 
widows of Pandurang on the one hand and the 
eons of Dada on the other about the ownership 
of the property. 

[3] The learned District Judge ordered that 
the possession of the property be handed over to 
the two widows and tbe present appeal was filed 
by the grandsons of Pandurang. 

[4] lb is contended by the respondents that no 
appeal lies against such an order and the pre¬ 
sent appeal must be rejected. There is no pro¬ 
vision in chap. 5, Lunacy Act, for the removal 
of a guardian or manager of a lunatic when the 
lunatic dies. In this respect, the provisions of the 
Lunacy Act resemble those of the Guardians 
and Wards Act. But a manager can continue 
only so long as the lunatic is alive. When the 
lunatic dies, the lunacy jurisdiction comes to an 
end and the Court must pass some order about the 
property in the hands of the manager. If the title 
to the property be in dispute, the Court may either 
decide the issue or ask the manager to file an 
interpleader suit. But whichever course is fol¬ 
lowed, the order of the Court will be referable 
to the jurisdiction exercised over the property of 
the lunatic under chap. 6 and the order must be 
deemed to be an order under that Chapter. Under 
6. 83, Lunacy Act, an appeal lies against an 
order made under chap. 5 of the Act. Section 83, 
Lunacy Act, is different from 8. 47, Guardians 
and Wards Act. In the latter Act only orders 
passed under certain sections of the Aot are ap. 
pealable. Section 83, Lunacy Act, does not enume¬ 
rate the orders which alone are appealable but 
makes all orders passed under chap. 5 appeal- 
able to the High Court. In our opinion the pre¬ 
sent order of the District Judge is an order 

under Chap. 5 , Lunacy Act, and is, therefore, 
appealable. 

[6] We do not consider that a suit would be 
more appropriate remedy in this case. Apart 
from the fact that an appeal lies, the balance of 
convenience is to decide this matter in this 
appeal. All the necessary facts are admitted and 
there is no dispute on this head. A similar action 
was taken by a Divisional Bench of this Court 
in Sugrabi v. Mustakem Khan, I. L. R. (1944) 
Nag. 528 : (a.i.r. (81) 1944 Nag. 334), in connec¬ 


tion with a case arising under s. 41, Guardians 
and Wards Act. 

[6) The learned District Judge in dealing 
with the ca9e relied upon Section -13 (3) of Mulla’s 
Hindu Law. In that section the author has dis¬ 
cussed the rival claims of divided and undivided 
sons in the self-acquired property of their father. 
It is there pointed out by the learned author 
that undivided son, grandson or great grandson, 
exclude a divided son, grandson or great grand¬ 
son in the matter of inheritance to the self-ac- 
quired property. This is the view prevalent in 
the Bombay and the Madras High Courts 
though in some other Courts a contrary view 
has been expressed. The learned District Judge, 
following the Bombay and the Madras High 
Court cases cited by Mulla, has come to the 
conclusion that tbe widows are entitled to suc¬ 
ceed. He purported to place the widow in exact¬ 
ly the same position as undivided sons, which 
he held was the direct result of the Hindu 
Womens’ Right to Property Act. 

[ 7 ] The dispute here is not between divided 
and undivided sons but between the widows of 
the father and a separated son who is now re¬ 
presented by his sons. Further the dispute is not 
about the self-acquired property of Pandurang 
but about the separate property in the sense of 
the share allotted to a co-parcener on partition. 
The position of a widow vis a-vis a separated son 
is disoussed by Mulla in sections 340 and 341 of 
his book. According to the learned author, the 
effect of a partition is to dissolve tbe co-parce¬ 
nary with the result that the separating mem¬ 
bers hold their respective shares as their separate 
property and the share of each member passes 
on his death to his heirs. The position of the 
divided son i9 superior to that of the widow. 
The learned author says that if there be no un¬ 
divided son, the divided son is entitled to succeed 
to the self-acquired property in preference to his 
father’s widow. No distinction is made between 
self-acquired property and property obtained on 
partition a3 a separate share. The illustration to 
Section 341 given by the learned author says : 

A and his son B are members of an undivided family. 
B receives his share of the joint property, and separates 
from A. A then dies leaving a widow and his son B. B 
as A’s son, is entitled to inherit to A in preference to 
the widow. The fact that B has separated from A does 
mot interfere with his right of inheritance. 

In Section 230 of his book Sir Dinshaw Mulla says: 

“Property acquired in any of the following waya is 
the separate property of the acquirer, it is called ‘self- 
acquired’ property and is subject to the inoidenta 
^mentioned in Section 222. 

(6) Share on partition—property obtained as his share 
on partition by a coparcener who has no male issue.” 

It would thus appear that the divided son is a 
preferential heir under the Hindu law. * 



110 Nagpur Mangilal v. Devicharan (Padhye J.) 


A. I. R, 


[8] We have next to see if the Hindu Women’s 
Right to Property Act has made any difference. 
The coparcenary had certainly come to an end 
with the partition unless a son was born to 
Pandurang. After Pandurang’s death, there was 
no chance of any coparcener coming into existence 
as the widows’ powers of adoption were at an 
end. The property must, therefore, be treated as 
separate property as defined by Mulla in Section 
230 of hi3 book in the extract quoted in the prece 
ding paragraph. In Umayal Achi v. Lakshmi 
Achi and others, 1945-7 F. c. R. 1 : (a. I. R. (32) 
1945 F. C 25) their Lordships of the Federal Court 
have laid down that by ‘separate’ property in 
the Act i3 meant self-acquired property in the 
narrow sense. This narrow meaning can be found 

in Mulla at p. 257 (Edn. 10) where he says : 

“In practice the expression ‘self-acquired’ property is 
used as referring to property acquired by a Hindu by 
his own exertions without the assistance of family 
funds." 

Thus according to the decision of the Federal 
Court the widows would only be entitled to share 
in the self-acquired property in the narrow sense 
and not the other separate property which will 
pass to the grandsons of Pandurang. 

[9] Learned counsel for the respondents pres¬ 
sed upon us the view expressed in Nandkumari 
Devi v. Balkan Devi , 23 pat. 508 : (a. I. R. (32) 
1945 pat. 87) as being the more adequate view. 
That case must now be taken to be impliedly 
overruled by their Lordships of the Federal Court 
and the view expressed in the Patna case is no 
longer good law. We are bound by the decision 
of the Federal Court and hold that the widows 
are entitled only to a share under the Hindu 
Women’s Right to Property Act in the ‘self- 
acquired’ property in the narrow sense. The rest 
of the property will pass on to the divided son 
and thence to the heirs of the divided son. 

[ 10 ] The appeal succeeds and is allowed with 

C03t. 

Appeal alloived. 
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Padhye J. 


Mangilal Fateram Mahesari and another 
—Applicants v. Devicharan Mangallal and 
another — Non-applicants. 


Civil Reyn. No. 446 of 1946, Decided on 20th Ocl 

J ?f from order of District Judge, Ako 

D/- 28th September 1946. 


(a) Arbitration Act (1940), S. 2 (c) _ Insolvency 
Court is not civil Court—Proceedings in insolvency 
cannot be referred to arbitrator—Provincial Insol¬ 
vency Act (1920), S. 3. 

The insolvency Court is a special Court and not a 
civil Court within the meaning of S. 2 (c). Proceedings 
in insolvency cannot be referred to arbitration : A I R 
(3) 1916 Lah. 170, Foil.; 21 Bom. 335; A. I. R (17) 
1930 All. 840 and A. I. R. (24) 1937 Nag. 2S8, Rel.on; 


A. I. R. (28) 1941 Nag. 36 (FB), Ref.; A. I. R. (24) 
1937 Lah. 680 and A.I.R. (25) 1938 Lah. 195, Dissent. 

[Para 4] 

Annotation : — (’46-Man.) Arbitration Act, S. 2 (c) 
N. 1; S. 21 N 7. 

(b) Arbitration Act (1940), S. 2 (a)—Agreement to 
refer cannot be given effect to in part. 

The agreement to refer to arbitration cannot be given 
effect to in part. If the agreement is unenforceable it is 
so wholly. Where proceedings before the insolvency 
Court and proceedings before a civil Court are agreed 
by one agreement to be referred to arbitration but the 
proceedings before the insolvency Court cannot be re¬ 
ferred, the whole agreement is unenforceable and the 
part relating to the matter before the civil Court can¬ 
not alone be referred. [Para 6] 

Annotation : — (’46-Man.) Arbitration Act, S. 2 (a). 

G. R. ?Judholkar —for Applicants. 

S. N. Kherdekar —for Non-applicants. 

Order. — This order disposes of three civil 
revisions viz. Nos. 345 of 1946, 346 of 1946 and 446 
of 1946. Ganeshlal, Mangilal and Natbmal were 
partners of a partnership firm and of them 
Ganeshlal instituted Civil Suit No. 21B of 1946 in 
the Court of the Second Civil Judge, Second 
Class, Basim, for dissolution of partnership and 
accounts. Devicharan Mangallal Kalar who was 
one of the creditors of the partnership firm ap¬ 
plied under S. 7, Provincial Insolvency Act to 
have the three partners of the partnership de¬ 
clared insolvents. The parties i, e., the creditor 
and the partners agreed to refer the dispute in 
the suit and the proceedings to an arbitration of 
three arbitrators, one of them was to be nomi- 
nated by the applicant (creditor), the other by 
the three partners and the third by the Insol¬ 
vency Court. An application was accordingly 
filed on 26 th April 1946 to the Insolvency Court 
and another application was filed to the same 
effect in civil Suit No. 21B of 1946 and it was 
requested that the Insolvency Court should ap¬ 
point the third arbitrator and a reference be 
made for the decision of the dispute as stated 
above. The Insolvency Court refused to nominate 
an arbitrator and to make a reference .on the 
ground that it was not a civil Court and under 
S. 2 (c), Arbitration Act it had no jurisdiction to 
make a reference. The civil Court also rejected 
the application filed in Civil Suit no. 21-B of 
1946 as a result of the order of the Insolvency 
Court. The partners filed an appeal against the 
order of the Insolvency Court but the order of 
the Insolvency. Court was upheld by the District 
Judge, Akola in civil Appeal No. 16 of 1946. 

[2] Civil Revision No. 345 of 1946 was filed 
against the order passed in civil Suit No. 21B of 
1946 dismissing the application to make a refer¬ 
ence. Civil Revision no. 346 of 1946 was filed 
against the order in the civil suit refusing to stay 
the progress of the suit till the disposal of the 
civil appeal against the order of the insolvency 
Court and this revision is now wholly infructuou3 
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and civil Revision No 446 of 1946 is filed against 
the appellate order confirming the order of the 

insolvency Court. The main revision is thus civil 
Bevision No. 446 of 1946. 

M The question involved in civil Bevision 

™liV 6 r? f 'f 46 ‘I whether the order of the ap. 
peUate Court confirming the order of the insol. 

vency Court dismissing the application to make 

a reference is not according to law. The learned 

Judge of the appellate Court holds that there is 

a wide difference between a dispute of an ordi- 

nary rnvil nature and an insolvency proceeding 

Wrnifl i udg “ ents •'» According to the 

learned Judge, disputes involved in an insolvency 

proceeding cannot be referred to arbitrators. 

i d ®,, p01n ‘ 13 covered directly by a decision in 
Ladha Singh v. Bhag Singh, 34 I. c. 549 : 

Nanrfu'J „ 1916 Lah - 170) - In Ghellabhai v. 

BOm ' 835 il was held ‘hat disputes 

Adminft 1D *- Pr °A Meding9 under the ^obate and 

? ^ CtCOuld E0t ^ referred to arbi. 

& f “ G0pi Sai v ' Baij Nath 

was held t I '- R ' (17) 1930 ALL - 640) it 

was held that disputes involved in probate pro- 

referred to arbitration as 

with the m l, Udgments in rem - I entirely agree 
Sort. W6lI - reasoned order of the appellate 

[4] Sections 6 and 7, Arbitration Act lead to 
the conclusion reached by the appellate Court. 

• E , ° WS after commencement of the 
_ . v ® Q cy proceedings the person proceeded 
against hBe no right to agree to a reference to 

tion nf ty D ; . Ee ' ,ance waa Pfaoad on the defini- 
«on of District Court to show that the insolvency 

niI .u 8 . eE f Dtially a ciTil Court hut in my opi. 
v«n™ h ?\ d ! fimt,0n and S ' 8 - Provincial Insol. 
en B ni«A Ct 8how tbat the in3olTe h<5y Court is a 
n 00 ^ and hot a civil Court within the 
Tsi't 8 °i, s ' 2 *°h Arbitration Act. 

Nae i F hh0t , ele ! 1 v ' Nathu ram, I. L. B. (1938) 
under ’ 24 1937 Na S* 288 ) ^ was hold that 

Act th 8 ‘ 21 ’ Central Provinces Debt Conciliation 

etav^ 1 P /°° eediDg8 in civil Courts are to be 
Oourfca V 16 Proceedings iD the insolvency 

follow tho 10 V * ew ^ ,3 ^ oca ^ decision I do not 
Official » °° nfcrar y decisions in Murad v. 
(a.ir (o 4 ) e ^? er \ J}lang ' LL R * < 1988 ) Lft h. 120 : 
The Mu* in 87 ;^ ah * 680 ^ and Bdkht Singh v. 
(1938) Lah ? 0mmittee ‘ Sargodha, I. L. R. 

Observation^ : r A,LK * (26) 1938 Lah 196) * The 
T Vardhn S A n Jagnira7 n Premsukh Firm of 
1 , 60 ... 7; f an V*ti Damaji , I.L.R. (1941) Nag. 

the vie™’ , , I,R> . 28 ^ 1941 Nag * 36 ( F B *)) support 
™ taken m Clihotelal v. Nathuram, I.L.R. 

r 8 p? g ‘ 166 : (A.I.R. (24) 1937 Nag. 288). 

Ani AL- . ReviBion No. 446 of 1946 is dismissed 
this also leads to the dismissal of civil Re¬ 
gions Nos. 846 of 1946 and 846 of 1946 . The 
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agreement to refer to arbitration cannot be given 

effect to in part. If the agreement is unenforce- 
able it is so wholly. 

[7] All the three civil revisions are thus dis¬ 
missed with costs. Counsel’s fee Rs. 40 for the 
three revisions. 

Revisions dismissed. 


R.G.D, 
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Grille C. J. 

Ml. Sundcrbai _ Piainti ff - Appellant v. 
Booransao Ktsansao and others—Defendants 
— Respondents. 

Second Appeal No. 279 of 1945, Decided on 25th 
ioveinber 194/. from appellate decree of List. Judge 
Chhindwara, D/- Sth February 1945. 8 ’ 

nfV Relief of Indebtedness Act (XIV 

[14] of *939), S. 8(2)—Failure to furnish full parti¬ 
culars of debt of which statement was furnished 

Hlegal S ‘ 8 — Dischar ge of debt under S. 8 (2) is 

St-ction 8 (1) requires no more than the furnishing of 
a statement of debts, and S. 8 (2) provides for the dis¬ 
charge of every debt in respect of which a statement is 
not submitted Section 8 (2) makes no mention what- 

!TIa °Lu 1 P art,cular3 which are to bo furnished of 
debt. The discharge of the debt for failure to furnish 

fu 1 particulars of the debt of which a statement is 
furnished under S. 8 ( 1 ), is illegal. [l> a ras 3 and 4j 

n - v el }? r and M. R ‘ Bobde - for Appellant. 

D. B. Padhye and P. R. Padhije—ior Respondents 2 
to 4, respectively. 

Judgment. The plaintiff brought a suit on 
a mortgage. The mortgagor did not defend the 
case but his eons, two of whom were not born at 
the time of the mortgage and the third of whom 
was then a minor, entered a defence. The claim 
is met by the contention that in debt conciliation 
proceedings her claim in respect of this debt had 
been automatically discharged for all purposes 
and all occasions under the provisions of s. 8 ( 2 ), 
Debt Conciliation Act. She claimed, however,’ 
that the order of the Board was ultra vires in¬ 
asmuch as no notice under s. 7 bad been issued 
to her and that she had submitted the statement 
which S. 8 (1) requires on the due date and that 
it was for alleged failure to produce particulars 
under s. 9 that she had been wrongly concluded 
under S. 8 (2). The trial Court found that the 
proceedings of the Debt Conciliation Board were 
invalid inasmuch as no notice under s. 7 had 
been issued and that the order passed under 
S. 8 (2) was vindictive and wrongly founded on 
alleged laches under s. 9. The plaintiff’s claim 
was accordingly decreed. 

[21 In appeal before the District Judge it was 
urged by the defendants that the failure to issue 
notice under s. 7 was immaterial inasmuch as 
the plaintiff had attended in response to a notice 
under S. 8 (l) and was present in all subsequent 
proceedings, and that in addition to the failure 
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to file particulars on the due date the plaintiff 
had not even filed the mortgage itself on whioh 
she relied. The learned District Judge held that 
the failure to issue a notice under S. 7 was im¬ 
material and a mere procedural error and that 
the discharge of her debts under s. 8 (2) was 
correct and also found that none of the docu¬ 
ments which she produced in the suit out of 
which the appeal arose could, under the provi¬ 
sions of S. 9 (3), Debt Conciliation Act, be ad¬ 
mitted in evidence as they had not been produced 
before the Board as required by S. 9 (l). He also 
held that Ex. P-5, w'hich was a certified copy of 
the statement filed under the provisions of s. 8 (l), 
had not been proved and that consequently the 
plaintiff had no case at all. Against this decision a 
second appeal by the plaintiff has been preferred. 

[3] The question of the failure to issue notice 
under S. 7 is not pressed, but it is strongly con- 
tended that the discharge of the plaintiff’s debt 
under S. 8 (2) of the Act was entirely illegal. This 
contention must succeed. The operative portion 
of the order of the Debt Conciliation Board runs: 

‘‘The statement of debt filed on behalf of Mt.Sundar- 
bai only gives what is the consideration of the mort¬ 
gage deed but it doe3 not disclose the full particulars of 
the debt from the time it commenced. Mohnnlal, her 
agent, cannot assign any reasons why full particulars 
were not furnished. Thus the so-called statement of 
debt of Mt. Sundavbai does not furnish full particulars 
of debt as required by S. 8 (1), Debt Conciliation Act. 
and hence the debt due to her from the debtor Puran 
ehall be deemed to have been discharged under S. 8 (2), 
Debt Conciliation Act.” 

U1 Section 8 ( 1 ) requires no more than the 
furnishing of a statement of debts, and s. 8 ( 2 ) 
provides for the discharge of every debt in res¬ 
pect of which a statement is not submitted. Sec¬ 
tion 8 (2) makes no mention whatever of the full 
particulars which are to be furnished of the debt, 
and the notice of which Ex. P-6 is a copy which 
was sent to Mt. Sundarbai emphasises this since 
the penultimate paragraph runs : 

‘‘Attention is invited to S.8 (2) of the said Act under 
which every debt of which a statement is not submitted 
to the Board in compliance with this notice shall be 

deemed for all purposes and all occasions to have been 
duly discharged.” 

The previous paragraph of this notice requires 
her to bring with the statement full particulars 
of all such debts but failure to do that does not 
involve the automatic discharge of the debts in 
respect of which the order was passed. 

15] The mortgage in suit was produced before 
the Debt Conciliation Board, but it was not pro¬ 
duced along with the statement which was sent 
by post. The date of its production is not clear. 
Mohanlal (p. w. 8) admits that it was not sent 
with the statement and says that it was produced 
during the course of the hearing. He was not 
cross-examined as to the date on which he pro¬ 
duced it. The proceedings before the Board were 


protracted to an extra-ordinary extent, at one 
period many adjournments occurring in the 
course of a year without anything whatever being 
done. I do not consider that when a statement 
is sent by post before the date fixed for the exami¬ 
nation of the parties a creditor can be expected 
to entrust a valuable document like the original 
of a mortgage to the post. Presumably it would 
be brought along at the first hearing and the 
parties attended on the date fixed. In any case 
from the very fact that a year after the date 
fixed for the first hearing, 18th November 1936, 
the debtor was directed to deposit Rs. 200 for 
payment to the mortgagees, of whom the plaintiff 
was one, it is clear that any delay in producing 
the mortgage was condoned by the Board and 
no further proof by the plaintiff of condonation 
is necessary. From the order of the Debt Con¬ 
ciliation Board it is doubtful whether any of the 
documents beyond the mortgage-deed were pro¬ 
duced, but it i3 evident that the Board accepted 
the fact of the mortgage and considered it estab¬ 
lished since not only was the mortgagee to 
deposit some money but six months afterwards, 
namely, on 25th May 1938, the attitude of Mt. 
Sundarbai was described as very stiff. These 
documents then which are now filed, namely, the 
accounts and the previous bond, as they were 
not produced before the Board were not admis¬ 
sible in evidence, but on this point alone I con- 
sider that the learned District Judge is correct. 
As, however, no appeal was made to him on the 

question of the consideration of the mortgage_ 

a ground in this respect was in fact withdrawn 
—or on the point of legal necessity and no such 
argument has been advanced before me it is not 
necessary to look at these documents to establish 
the mortgage and to ensure the plaintiff a decree. 

[6] The last point arises about the proving of 
Ex. p-5. It is true that the examination of p. w.3 
does not show'that the document was put to 
him, but when the document is certified in the 
Judge’s own handwriting not only containing 
the Judge’s signature but the fact that it was 
proved by P. w. 3 it must be taken as established 
that the document was put in evidence and was 
proved by him. It is also significant that the 
fact that the plaintiff had filed a statement before 
the Debt Conciliation Board was nowhere dis¬ 
puted by the defendants. What they did dispute 
was that the statement filed was a sufficient 
statement, and I consider the learned District 
Judge in error in interpreting the plea otherwise 
and condoning it on the ground of incompetent 
mofussil pleading. In my opinion, the plea is 
quite definite and cannot be taken to mean a 
denial that this statement was filed at all. 

[7] The result is that the appeal succeeds. The 
decree of the lower appellate Court is set aside 
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and that of the trial Court restored. In view of 
the faot that a certificate under s. 15 (l), Debt 
Conciliation Act, had been awarded against the 
plaintiff she will bear her own costs throughout. 

* Appeal allowed. 

A. I. R. (36) 1949 Nagpur 113 [C. N. ±1.] 

Padhye J. 

Mohafazul Rahim — Defendant — Appli. 
cant v. Babulal — Plaintiff — Non-applicant. 

Civil Revn. No. 351 of 1946, Decided on 26th Sep¬ 
tember 1947, from order of Addl. Judge, 1st Class, 
Nagpur, D/* 24th June 1946. 

(a) Contract Act (1872), S. 27 _ Person agreeing 
»ot to bid against another—Agreement is not illegal 
— Contract Act (1872), S. 23. 
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the defendant on 18th March 1943 and that the 
same have not been returned by him as agreed. 
The defence in the case was that the receipt was 
not for cash consideration and in fact no amount 
was advanced by the plaintiff to the defendant 
on 18th March 1943. The plaintiff and the defen¬ 
dant both wanted to bid at an auction held by 
the District Council Nagpur regarding the right 
to recover market dues from the Sonegaon mar¬ 
ket. With a view to stifle the competition between 
the plaintiff and the defendant, the defendant 
persuaded the plaintiff not to compete and it 
was in consideration for that agreement that 
Rs. 500 were agreed to be paid to the plaintiff. 
The defendant’s contention consequently was 
that this agreement and the consideration for the 


A right to bid at an auction is a valuable right and 
unless there is any law which prevents persons from 
entering into agreements not to bid, such agreements 
prxma facie are legal, and the consideration of the 
agreement could be enforced in a Court of law. An 
agreement between two bidders whereby one agrees not 
to bid at an auction sale of the right to recover market 
dues, in consideration of Rs. 500 can be enforced, when 
such an agreement does not result in restraint of trade 
and it is not suggested that these two were the only 
bidders : A. I. R. (20) 1933 Oudh. 124, (1844) 13 L. J. 
Oh. 888 ; 36 Cal. 134 and A. I. R. (27) 1940) Bom. 369, 
Rel. on ; A, I. R. (30) 1943 Lah. 100, Commented and 
Dissent. [Paras 4 and 9] 

Annotation : (’46 Man.) Contract Act, S. 27 N. 1; 
S. 23 N. 27. 

(b) Evidence Act (1872), S. 92 — Consideration 
c . an be proved to be other than that stated —Plain¬ 
tiff suing as for cash paid —Proof that no cash was 
paid but that defendant promised amount in consi¬ 
deration of something else — Decree for plaintiff is 
legal — Civil P. C. (1908), O. 7, R. 7. 

It is always open for the parties to prove that the 
consideration for a particular transaction is otherwise 
than what has been stated in the document, as consi¬ 
deration is not one of the terms of the document. 
Where the plaintiff comes into Court claiming Rs. 500 
as paid in cash to the defendant but it is found that no 
cash was actually paid by the plaintiff but that the 
amount was promised by the defendant as consideration 
for the plaintiff abstaining from bidding against the 
defendant at an auotion, and it is held that such an 
agreement is not unlawful, a decree may be passed in 
plaintiff’s favour notwithstanding the original form of 
his olaim. [Para 9] 

Annotation : (’46 Man.) Evidence Act, S. 92 N. 19; 
(■44-Com.) Civil P. C., O. 7, R. 7, N. 1 Pt. 7; O. 6 R. 2, 
«• 9. 


agreement were against publio policy, and could 
not therefore be enforced in a Court of law. 

[3] The learned Judge of the lower Court held 
that the receipt was not for cash consideration 
and that no amount was advanced by the plain¬ 
tiff to the defendant; on the other hand he found 
that Rs. 500 were agreed to be paid to the plain¬ 
tiff in consideration of his not bidding at the 
auction referred to above. The learned Judge 
further held that such an agreement and consi¬ 
deration for the same were perfectly legal and 
that the plaintiff was therefore entitled to receive 
from the defendant rs. 500 agreed to be paid by 
him to avoid competition on the plaintiff’s part. 

[4] A right to bid at an auction is a valuable 
right and unless there is any law which prevents 
persons from entering into agreements not to 
bid, such agreements prima facie are legal, and 
the consideration of the agreement could be en¬ 
forced in a Court of law. It was however conten¬ 
ded by the learned counsel for the applicant that 
such an agreement implies fraud, either on the 
owner of the property or the right which is the 
subject-matter of the auction, or on some other 
person who is entitled to a rateable distribution 
in the auction price and therefore such agree¬ 
ment and the consideration for the same should 
be held to be illegal. 

[5] The question has been decided in more 
than one decision. In Pandit Ram Lai Misra 
v. Babu Rajendra Nath Sanyal, 8 Luck. 233 : 


(c) Provincial Small Cause Courts Act (1887), 
S. 25 — No interlerence where substantial justice 
has been done. [Para 9] 

v & a dhye —for Applicant. 

«• L. Belekar —for Non-applioant. 

Order. — This is a revision by the defendant 
against the decision of the Small Cause Court, 
Nagpur, decreeing the plaintiff’s claim. 

[2] The plaintiff-non-applicant filed a suit for 
recovery of Rs. 600 alleged to be due on a receipt 
(Ex. P-i) dated 18th March 1943. The plaintiff’s 
c&Be was that rs. 600 were advanced in cash to 
1949 N/16 & 16 


(A. I. R. (20) 1933 Oudh. 124) it was held that an 
agreement between two persons not to bid against 
each other at an auction sale is perfectly lawful 
and cannot be considered to be opposed to pub¬ 
lic policy. This decision is based on three Eng¬ 
lish decisions cited at p. 238 of the report. It is 
observed by Knight Bruce V. C., in Galton v. 
Emuss, (1844) 13 L. J. Ch. 383 : (8 Jur. 507), 
that the two men being desirous of buying an 
estate of a third are acquainted with each other’s 
intention and with a view of obtaining the estate 
in the most beneficial manner , one agrees to 



retire from the contest and leaves the purchase 
open to the other. No intention or intimation of 
fraud is suggested as between these two parties. 
There is no authority to show that an arrange- 
ment to retire from being a competitor for an 
estate is illegal. So far as the Indian law is con¬ 
cerned the aforesaid view is accepted by Fletcher 
J. in Jyoti Prokash Nandi v. Jhowmull 
Johurry , 36 Cal. 134 : (l i. c. 784) in which a 
contrary view taken in Ambica Prosad Singh 
v. R. E. Whitwell, 6 C. L. j. in, was dissented 
from. 

[6] In Bhagwant Genuji v. Gangabisan 
Ramgopal, I. L. r. (1941) Bom. 71 : (a. i. r. (27) 
1940 Bom. 369) the Division Bench of the Bombay 
High Court endorsed the view taken in Pandit 
Ramlal Eisra v. Babu Rajendra Nath San - 
yal , 8 Luck. 233 : (A.I.R. (20) 1933 Oudh 124). At 
p. 80 the learned Judges observed that there was 
no authority in support of the view that a com¬ 
bination of persons not to bid against one another 
at a public sale offends against public policy. At 
p. 81 the learned Judges further observed : 

“It is perfectly conceivable that in certain cases such 
a combination might result in possible loss to public 
revenue. But that fact would not make the act, which 
is perfectly legitimate, opposed to public policy. It bas 
not been suggested that the parties to thia combination 
caused intimidation or coercion or perpetrated falsehood 
in keeping og bidders. The only charge which is possi¬ 
ble to level against them is that the combination dis¬ 
couraged competition amongst the partners themselves. 
But the combination on that account could net be re¬ 
garded as other than innocent.” 

Consequently the agreement could not be set 
aside on the ground pleaded. 

[7] In Parduman Chand v. Kashmira 
Singh , I.L.R. (1943) Lah. 837 : (A.I.R. (30) 1943 
Lah. 100) it was no doubt held by Monroe J. 
that a knock out agreement to form a ring for 
sharing the profits resulting from the knock out 
at an auction is an agreement contrary to public 
policy as being a restraint of trade and therefore 
will not be enforced by the Courts. The learned 
Judge distinguished other cases on the ground 
that they did not relate to a knock out agree¬ 
ment. The main reason in support of his judg¬ 
ment was that the agreement was a restraint of 
trade and therefore not enforceable. 

[8] In the present case it has not been sugges¬ 
ted that the plaintiff and the defendant were the 
only bidders at the auction and that the agree- 
ment between them had the result of a restraint 
of trade and was on that account contrary to 
public policy. It is unfortunate that Monroe J. 
did not think it necessary to deal with the In¬ 
dian law and the Indian authorities on the sub¬ 
ject. In any case there is a preponderance of 
authority in favour of the view that the conside¬ 
ration for the agreement between the two bid¬ 
ders under which one of them should restrain 


himself from bidding leaving the auction open* 
to the other is not against public policy. 

[9] It was next argued that the plaintiff’s 
claim was based on a cash consideration which 
was found to be untrue and the lower Court 
should not have passed a decree on a case whioh 
was not actually pleaded by him. It is true that 
the plaintiff’s claim was open to this objection 
but it is, a3 has been said in several cases, the 
habit with the people to describe a transaction 
as a cash transaction though in fact there is no 
cash consideration. It is always open for the 
parties to prove that the consideration of a par¬ 
ticular transaction is otherwise than what has 
been stated in the document, as consideration is 
not one of the terms of the document. The de¬ 
cision is after all a decision of the Small Cause 
Court and the question before me is whether 
substantial justice has been done. I find that 
the two parties with their eyes open entered into 
an agreement. The defendant has reaped the 
advantage of that agreement and he cannot shirk 
the responsibility of the payment of the conside¬ 
ration promised by him to the plaintiff. 

[10] The decree of the Small Cause Court is 
therefore maintained and the revision is dismis¬ 
sed with costs. Counsel’s fee Rs. 20 . 

B.G.D. Revision dismissed » 


A. I. R. (36) 1959 Nagpur 114 [C. N. 42.] 

Grille C. J. 

Sheolal Ramlalji — Plaintiff — Appellant 

v. Balkrishna Nanakramji and another _ 

Defendants — Respondents . 

Second Appeal No. 2 of 1944, Decided on 26th 
November 1947, from appellate,decree of Diet. Judge 
Chhindwara, D/- 8 th April 1943. ' 

(a) Transfer of Property Act (1882), S. 52—Sec¬ 
tion applies to involuntary sales also—Suit for rent 
is not one in which right to immovable property is 
in question-Pendency of execution of rent decree 
—Section does not apply. 

The doctrine of lis pendens applies to involuntary as 
well as voluntary sales. [Para 4] 

Section 52 applies only when any right to immovable 
property is directly and specifically in question. A suit 
for recovery of arrears of rent is not one in which any 
right to immovable property is in question. Therefore, 
an involuntary sale effected during the pendency of exe¬ 
cution of a rent-deoree is not affected by the docrine of 
lis pendens. [p ar a 4 ] 

Annotation (’45-Corn.) T. P. Act, S 52 N 14 pt 2. 

(b) C. P. Tenancy Act (1 [I] of 1920), S 9—Abso- 
lute occupancy holding—Sale in execution of rent de- 

—Purchaser takes it subject to encumbrances 
—Prior sale of holding under S. 13. C. P. Debt Con¬ 
ciliation Act, for default in payment of instalments 
of mortgage debt—Auction purchaser in execution 
of rent decree is bound by such sale. 

An auction-pnrchaeer of an absolute occupanoy hold¬ 
ing in a sale in execution of a decree for arrears of rent 
under S. 9, C. P. Tenancy Act, purchases the holding 
subject to any encumbrances existing on it. Such an 
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auction-purchaser would, therefore, bo bound by the 
prior sale of the holding ordered under S. 13, C. P. 
Debt Conciliation Act, for default in payment of instal¬ 
ments of a mortgage debt settled by the Debt Concilia¬ 
tion Board : A. I. R. (24) 1937 Nag. 376 and A. I. R. 
(27) 1940 Nag. 97, Eel. on ; A. I. R. (23) 1936 Nag. 148, 
Disting. [Para 5] 

D. B. Padhye — for Appellant. 

N. B. Chandtirkar — for Respondents. 

Judgment. — This is a second appeal by an 
unsuccessful plaintiff for possession of a field. 
The facts are undisputed and are as follows. 
One Tulsiram was the absolute occupancy tenant 
of the field in suit. In 1926 he mortgaged it along 
with other property to Balkrishna. When the 
Debt Conciliation Board was set up Tulsiram 
applied to his local Board, and the debt under 
this mortgage was settled and made payable by 
annual instalments. Tulsiram, however, fell in 
arrears with his payments and Balkrishna ob¬ 
tained an order under s. 13, Debt Conciliation Act, 
and brought the field to sale. At the auction he 
himself purchased the field on 19th December 1938 
and was put in possession on 12th May 1940. 

[ 2 ] In the year 1937 the plaintiff Seth Sheolal, 
who is the landlord, brought a suit against Tulsi¬ 
ram for arrears of rent of this field and obtained 
a decree on 9th December 1937. Under the pro. 
visions of S. 9, Tenancy Aot, it was not necessary 
for him to bring a suit to enforce his oharge and 
a c form was sent to the Collector on 7th Decem¬ 
ber 1938 and in due course the field was put up 
to auction on 24th March 1940 and purchased by 
the plaintiff himself. The sale was confirmed on 
1st June 1940 but when he sought to obtain pos¬ 
session he was naturally resisted by Balkrishna 
who had already been put in possession. The 
plaintiff applied to the Collector for a warrant 
of possession and Balkrishna objected to this in 
the Collector’s Court and offered to ]5ay the 
decretal amount which the plaintiff refused to 
aocept. The Collector then passed an order on 
llth February 1941 declining to put Seth Sheolal 
in possession and stated that he might accept the 
amount due on his rental decree which Bal¬ 
krishna was going to pay or else he might prefer 
a suit in the Civil Court. Against this order Seth 
Sheolal appealed to the Deputy Commissioner. 
His appeal was rejected and the suit now under 
consideration was then filed. 

[3] The plaintiff-appellanfc’scontention through¬ 
out has been that when the field was put 
up to auction in execution of his decree for 
arrears of rent the auction purchaser obtained 
the property free from encumbrances and con¬ 
sequently he was not liable to satisfy any claims 
arising out of the mortgage. He also contended 
that the sale in favour of Balkrishna was void 
as it took place during the pendency of his own 
execution proceedings and was therefore hit by 


the doctrine of lis pendens under s. 52, T. P. Act, 
and reliance was placed on the judgment of 
Niyogi J. in I\ Sankarnath v. Babulal, I. L. R. 
(1936) Nag. 138 : (a. I. R. (23) 1936 Nag. 14S). 

[ 4 ] The doctrine of lis pendens does apply to 
involuntary as well as voluntary sales, and the 
lower appellate Court corrected the trial Court 
which held that it did not. The lower appellate 
Court then went on to point out that neverthe¬ 
less S. 52, T. P. Act, could not help the plaintiff- 
appellant as that section applies only when any 
right to immovable property is directly and 
specifically in question. I agree with the learned 
District Judge that a suit for the recovery of 
arrears of rent, which is what the plaintiff’s suit 
was, is not one in which any right to immovable 
property is in question. The execution proceed-' 
ings were in fact nothing more than an execu¬ 
tion of a simple money decree. The doctrine of 
lis pendens therefore cannot apply. Even if it 
were held to apply it might be mentioned that 
the plaintiff’s own sale took place during the 
pendency of the proceedings in which the defen¬ 
dant Balkrishna was pursuing his remedy, and 
the doctrine would have recoiled on the plaintiff 
himself. 

[5] In this Court very strong reliance is 
placed on P. Sankar?iath v. Babulal 1 . l. r. 
(1936) Nag. 138 : (A. I. R. (23) 1936 Nag. 148), and 
it is urged that this exactly fits the plaintiff’s 
case. The view there held that on the sale of an 
absolute occupancy holding in execution of a 
decree for arrears of rent under S. 9, Central 
Provinces Tenancy Act, the purchaser gets the 
holding free of the landlord’s charge is not really 
in point. In Ganba v. Ganpatsao, 1 . l. r. ( 1937 ) 
Nag. 498 : (A. I. R. (24) 1937 Nag. 376), and sub¬ 
sequently by a Divisional Bench in Bhikulal v. 
Bhaiyalal, 1 . L. R. (1940) Nag. 522 : (a. i. r. ( 27 ) 
1940 Nag. 97), it was held that an auction-pur¬ 
chaser in a sale in execution of a decree for 
arrears of rent under S. 9, Tenancy Act, purchases 
the holding subject to any encumbrances that 
may exist on it, and the plaintiff is bound by 
the mortgage and the subsequent sale resulting 
from the default in paying the instalments which 
the Debt Conciliation Board had allowed him. 
Balkrishna has all along been willing to redeem 
the comparatively trifling amount due on the 
plaintiff’s decree for rent and he has been direct¬ 
ed in the Courts below to do so. The decisions in 
Ganba v. Ganpatsao, 1 . L. r. (1937) Nag. 493 : 
(A. 1 . R. (24) 1937 Nag. 876), and in Bhikulal v! 
Bhaiyalal I. L. R. (1940) Nag. 522 : (A. I. R. ( 27 ) 
1940 Nag. 97), follow an earlier decision, of Kin. 
khede a. J. c. in Asaram v. Kanchedilal, 

A. I. R. (14) 1927 Nag. 119 : (99 I. c. 445), where 
it was held that such an auction-purchaser steps 
into the shoes of the holder of the first charge 
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and he may either redeem the mortgage or fall 
back on his prior charge and it make3 no differ, 
ence whether the auction-purchaser is himself the 
decree-holder or no. This case was recognised by 
Niyogi J. to whose notice it was brought in 
P. Sankarnath v. Babulal I. L. R. (1936) Nag. 
138 : (A. I. R. (23) 1936 Nag. 148), and the correct¬ 
ness of the decision was not questioned by him 
and he held that it had no analogy to the case 
before him. The reliance then placed by the plain, 
tiff-appellant on P. Sankarnath v. Babulal 
I. L. R. (1936) Nag. 138 : (A. I. R. (23) 1936 Nag. 
14S), is thus of no avail. 

[6] The appeal accordingly fails and is dis¬ 
missed with costs. 

K.S. Appeal dismissed. 

A. I. K. (36) 1949 Nagpur 116 [ C . N. 43.] 

Pollock and Shevde JJ. 

Dnyandeo Kisan and others—Plaintiffs _ 

Appellants v. Abdul Wahabkhan and others 
— Defendants — Respondents. 

Letter3 Patent Appeal No. 1 of 1944, Decided on 
25th February 1948, from decree of Bose J., D/- 22nd 
December 1943 in S. A. No. 636 of 1942. 

(a) Berar Land Revenue Code (1928), S. 180 — 
Consideration agreed to be paid by instalments — 
This cannot make the consideration smaller than 
mentioned in notice under S. 176. 

Where the consideration for which the property is 
actually 6old is larger than that mentioned in the notice 
under S. 176, it cannot be said that merely because the 
consideration i9 agreed to be paid by instalments it is 
smaller and that the right of pre-emption is not lost 
under S. 180. [Para 5] 

(b) Berar Land Revenue Code (1928), S. 176 (1) 
—Notice under, need not specify person to whom 
property is to be sold — Property may be sold to 
person different from one specified in notice. 

All that is necessary to be mentioned in the notice 
under the provisions of S. 176 (1), is the seller's inten¬ 
tion to sell his interest and the price at which he is 
willing to sell. In other words, there is no statutory 
obligation ca3t upon the co-occupant to specify the per¬ 
son in whose favour he proposes to sell and, in the 
absence of such a statutory obligation, it is quite open 
to the co-occupant to sell the property to a different 
person from the one specified in the notice. [Para 6] 

(c) Berar Land Revenue Code (1928), Ss. 180 and 
176 (1)—‘Transfer,’ meaning of — S. 180 does not 
require that actual sale should be in favour of same 
person and for same price as mentioned in notice 

The word “transfer” in S. 180 is more comprehen¬ 
sive than the word “self in S. 176, as it includes a 
final decree for foreclosure under S. 177 and also a 
lease or a usufructuary mortgage under S. 178. But it 
cannot be contended that the word “transfer” in S. 180 
must be taken in the sense of “transaction” and that in 
that sense the words “in regard to the transfer to which 

he notice relates” in S.180 must be taken to mean that 
the transfer including a sale, must be in the same 
terms as stated in the notice. Such an interpretation 
conflicts with S. 1/6 (1) and is not tenable. Hence it 
is not necessary that the actual sale which the occupant 
makes must be in favour of the same person and for 
the same price as mentioned in the notice under 
Section 176 (1). rp ara 71 


N. A. Athaley — for Appellants. 

M. R. Bobde —for Respondents. 

Shevde J.—This ig a Letters Patent appeal 
filed by the plaintiff Kisan to get aside the de¬ 
cree, dated 22nd December 1943, passed by 
Bose J. in Second Appeal No. 636 of 1942, rever- 
sing the decree, dated 3lst August 1942, passed 
by the Court of the Second Additional District 
Judge, Akola, in civil Appeal no. 13A of 1942, 
and dismissing the claim of the plaintiff. 

[2] The relevant facts are briefly these : The 
plaintiff Kisan (he died during the pendency of 
this appeal and appellants Nos. 1 (a) to 1 (D) 
were substituted as his legal representatives) was 
a co-occupant in the fields in suit and he filed 
this suit to pre empt the sale dated 16fch January 
1941 effected by defendant 2 in respect of bis 
share. It is admitted that on 17th June 1940 de¬ 
fendant 2 had served the notice through the 
Akola tahsildar, under s. 176, Berar Land Re¬ 
venue Code, intimating the extent of the interest 
to be sold and the price at which he was willing 
to sell; (vide Ex. p-4). That notice was received 
by the plaintiff on the 24th idem. It is also 
admitted that he did not comply with the notice 
and deposit with the tahsildar the price specified 
therein for payment to the co-occupant. who had 
proposed to sell, under S. 176 ( 2 ), Berar Land 
Revenue Code. Thereafter defendant 2 sold his 
share to defendant 1 by a registered sale deed 
dated 16th January 1941 not for the price of 
Rs. 825 as stated in the notice, Ex. P-4, but for a 
higher price, namely Rs. 895. It may be noted 
here that this sale was also not in favour of the 
person who was specifically mentioned as the 
vendee in the notice given by defendant 2 to the 
plaintiff. 

[3] 'fhe plaintiff’s suit for pre-emption was 
contested by defendant 1 on the ground that he 
had lost his right of pre-emption under the pro¬ 
visions of s. 180 , Berar Land Revenue Code. 
This contention was accepted by the Court of 
first instance and the plaintiff’s suit for pre¬ 
emption was dismissed with costs. With that 
decree against the plaintiff, he went up in appeal 
before the Additional District Court, Akola, which 
reversed the decree of the first Court on the 
ground that as the sale had been actually made 
in favour of a different person and for a different 
price, the plaintiff had not lost his right. The 
vendee preferred a second appeal to this Court 
which was heard by Bose J. who reversed the 
decree of the first appellate Court and restored 
that of the trial Court. The plaintiff has, there¬ 
fore, filed this appeal under cl. 10, Letters 
Patent. 

[4] The learned advocate who appeared for 
the appellants has attacked Bose J.’s decision on 
three grounds, viz. (i) that the extent of in- 
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ter eat stated in the notice is not the same as 
was transferred by the sale deed in suit ; 
(ii) that the consideration in the sale deed is 
less than the amount mentioned in the notice 
as the price at which defendant 2 was willing 
to sell, and (iii) that the sale in suit is in 
favour of a different person. It has been 
argued that, although the sale deed dated 16th 
January 1941 was executed by defendant 2 alone, 
it was consented to by defendants 8 and 4 and 
consequently the interest actually sold under the 
sale deed was some thing greater than what was 
proposed to be sold in the notice (Ex. P-4), We 
do not think that there is any force in this con¬ 
tention, for the simple reason that it was defen¬ 
dant 2 alone who was a co-occupant and who 
sold the precise share of his own as was men¬ 
tioned in the notice—nothing more, nothing less. 
The extent of interest actually sold under the 
sale deed is exactly the same, and it i3 quite 
obvious that the consent of the other persons 
was presumably taken by the purchaser only 
with a view to avoid any dispute in future. The 
mere fact that such persons accorded their con¬ 
sent to the sale by the real owner does not and 
cannot possibly mean that the interest conveyed 
by the vendor was in any way enlarged. 

[5] The consideration of the sale in suit is 
apparently larger than the amount of price stated 
[in the notice, but it has been contended that 
although the amount of the consideration appears 
jto be larger, still it should be considered smaller 
as the said amount was agreed to be paid in 
instalments. We do not think that there is any 
Iforce in this contention as well. If the vendor 
chooses to accommodate the vendee as regards 
the payment of consideration for reasons best 
known to the parties, there is no reason to sup- 
poBe that the vendee has paid a smaller amount. 
It appears to us that the only ground on which 
the plaintiff had pressed his right of pre-emption 
before Bose J. was that the actual sale was in 
favour of a different person and for a different 
consideration and it was on this ground that the 
learned Judge proceeded to consider the case and 
decided it. 

[6] It has been contended on behalf of the 
appellants that Bose J. is not right in observing 
that the words "in favour of a specified person,” 
occurring in S. 206 (l) of the old Berar Land Reve¬ 
nue Code, have been dropped from the present 
Code. According to the learned counsel these words 
qualify only a transfer by relinquishment and 
not any other transfer by Bale or foreclosure of 
a mortgage. Even assuming that this contention 
is well founded, we really fail to understand 
how it can improve the plaintiff’s position in 
any way. If it was not necessary under the old 
Berar Land Revenue Code to specify the name 


of a person in whose favour the co-occupant 
proposed to transfer, it is equally unnecessary 
under S. 176 of the new Berar Land Revenue 
Code. All that is necessary to be mentioned in 
the notice, under the provisions of s. 176 (l), is 
his intention to sell his interest and the prico at 
which he is willing to sell. In other words there 1 
is no statutory obligation cast upon tho eo-occu- 
pant to specify the person in whoso favour ho 
proposes to sell and, in the absence of such a 
statutory obligation, it is quite open to the co- 
occupant to sell the property to a different 
person. 

[7] The learned counsel, who appeared in 
support of this appeal, has laid great emphasis 
on the words "in regard to transfer to which the 
notice relates,” in S. ISO of the Code and it has 
been argued that the actual sale, which the 
occupant makes, must be in favour of the same 
person and for the same price a3 mentioned in 
the notice. We cannot accede to this interpreta- 
tion, as it conflicts with the provisions of S. 176 
(1) of the Code. The word “transfer” in S. ISO is 
more comprehensive than the word "sell” in 
8 . 176, as it includes a final decree for foreclosure 
under S. 177 and also a lease or a usufructuary 
mortgage under s. 178. The learned counsel 
wants to interpret the word "transfer” in the 
sense of a transaction. It is in this sense that he 
wants to contend that the actual transfer, whe¬ 
ther by way of sale or foreclosure or lease or 
usufructuary mortgage, must be in the same 
terms as stated in the notice under s. 176 (l), 
Berar Land Revenue Code. We do not think 
that this interpretation is warranted by the pro¬ 
visions of 8. 180 read with those of S. 176 of the 
Code. 

[8] We, therefore, agree with Bose J. in hold¬ 
ing that as the sale was made within a reasonable 
time after the notice and as the consideration 
was not less than that which wa9 mentioned in 
it the plaintiff haB lost his right of pre-emption 
and that his suit was rightly dismissed. 

[9] The appeal fails and is dismissed with costs. 

K.S. Appeal dismissed. 

A. I. R. (36) 1949 Nagpur 117 [C. N. 44.] 

HID AYATULLAH J. 

Ghulba Lahanu and another — Accused — 
Applicants v. Emperor . 

Criminal Revn. No. 353 of 1947, Decided on ISth 
December 1947, from order of Sessions Judge, Wardha. 

Cattle Trespass Act (1871), S. 22—Scope—Section 
does not deal with “offence” and “conviction” — 
No imprisonment can be ordered in default of 
payment of fine and compensation — S. 545 (1) (b), 
Criminal P. C., has no application—Criminal P. C. 
(1898), S. 545 (1) (b). 

The person who is held liable under S. 22 of the 
Act is not 'an accused’ nor is he 'convicted' of the 
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'offence'. Under S. 22 compensation together with fines 
and expenses, can only be ordered against the person 
who is adjudged liable. This money is recoverable 
under 8. 23 of the Act as if it were a fine. This refers 
to S. 386, Criminal P. C. No imprisonment can be 
ordered in default of payment of this money. Similarly, 
S. o45 (1) (b), Criminal P. C., is not applicable. All the 
necessary powers in the matter of granting compen- 

?Mnv are ffn S - 22 of tbe Act : A * 1- R - (17) 
1930 Nag. 149, Rel. on. [Para 3] 

Annotation : —(’46-Man.) Cattle Trespass Act, S. 22 

Pts. 6 and 7. (’46-Com.) Cr. P. C., S. 545, N. 1 
and 5. 

Order. This case has been referred to this 
Court by the Sessions Judge, Wardha. 

[2] Two persons (who have been shown as 
non-applicants here) were held liable to pay 
compensation under s. 22 , Cattle Trespass Act. 

ibe learned Magistrate who tried the case 
ordered as follows : 

"As regards sentence, the accused have by their 

Rq uo C H t n a n ed i th 1 complainant to suffer a loss of 

°*‘ Lu0b 0f * tbe tw0 accused »3, therefore, 

suffer - Pay - a fiDe ° f Rs * 40 and in default to 

sutler simpJe imprisonment for a month. Out of the 

ne recovered the complainant shall be paid Rs. 50 

as compensation under S. 545 (1) (b). Criminal P. C.” 

Ue had previously “convicted” these persons 

whom he described as “accused” under s. 22 of 
the Act. 

[3] The learned Magistrate's approach to the 
cas 0 \3 a ii wrong. There is no question of a 

ne and much leas of imprisonment in lieu of 
Dne. The person who is held liable under s. 22 
of the^Act is not “an accused” nor is he “con¬ 
victed of the “offence”. The Legislature has 
scrupulously avoided any such terms. Under S. 22 
of the Act compensation together with 6nes and 
expenses, can only be ordered against the person 
who is adjudged liable. This money is recover- 
able under s. 23 of the Act as if it were a fine. 
.This refers to s.386, Criminal P. C. No imprison¬ 
ment can be ordered in default of payment of 
this money. The attention of the learned Magis¬ 
trate is drawn to Ramdulary v. Manohar, 
A; I R (17) 1930 Nag. 149 : (31 Cr. L. J. 278). 

Similarly, 8. ms (I) (b), Criminal P. C„ is not 

by P 8 2 ft 2 0 f the Act! P ° W6r3 giV6D 

[4] Since the learned Magistrate has held that 

“7 ° f 6 ° ‘3 adequate, there was 
no need to order the non. applicants to pay Rs. so 

in the aggregate. Presumably the Magistrate took 

catrl! CC0UD i the L am0unt of B0. 33 paid to the 

order iCik authorities - 1° view of all this I 
order that the two non-applicants will pay Rs. 25 

covered 8 FT"* 80 ? of *». «>- 

whola d . b R the oatt ! e pound authorities. The 

whole of the amount of r 3 . 60 will be paid to 
the complainant If the compensation money is 
not paid, it will be recovered as if it were a fine. 

R ' G,D - Order accordingly. 
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Bose and Sen JJ. 

Provincial Government , Central Provinces 
and Berar through Collector , Amraoti — Defen¬ 
dant — Appellant v. Shamshul Hiissain Siraj 
Hussain — Plaintiff — Respondent. 

First Appeal No. 56 of 1945, Decided on 9th February 
1948. from decree of 1st Addl. Dist. Judge, Amraoti, 
D/ 26tb March 1945. 

(a) Government of India Act (1935), S. 240 (2) — 
Person appointed by Inspector-General cannot be 
dismissed by Deputy Inspector-General—Dismissal 
by Deputy Inspector-General is void and inoperative 
— Such order does not revive previous suspension. 

A Sab-Inspector appointed by the Inspector-General 
of Police cannot be dismissed by the Deputy Inspector- 
General. The action of the Inspector-General in dismis¬ 
sing the appeal against the dismissal by the Deputy 
Inspector General is not equivalent to an order of dis¬ 
missal by him. Dismissal by the Deputy Inspector-Gene¬ 
ral is void and inoperative. [Paras 4 & 5] 

But this does not revive the previous order of suspen¬ 
sion which has been definitely terminated; nor in case 
of suspension, the order involves reinstatement. The 
order, however, furnishes a cause of action and subse¬ 
quent rights and liabilities flow from that: A. I. R. (34) 
1947 F. C. 23, A. I. R. (32) 1945 F. C. 47, A. I. R. (29) 
1942 F. C. 3 and A. I. R. (24) 1937 P. C. 27, Rel. on. 

[Para 9] 

Annotation : (’46-Man.) Govt, of India Act (1935), 
S. 240, N 1. 

(b) Government of India Act (1935), S. 240 (3) — 
Suspension amounts to “reduction in rank” —Safe¬ 
guard provided by sub-s. (3) applies. 

When a man is suspended he is reduced in rank, 
within the the meaning of sub-s. (3) of S. 240. Such a 
person must be afforded a “ reasonable ” opportunity of 
showing cause. That imposes an obligation on the Crown 
to investigate the case with reasonable promptness and 
to reach a decision as early as may be; and in fact, the 
rules relating to departmental enquiries are framed on 
this basis. They cannot be evaded by the device of hol¬ 
ding an enquiry, hearing the man, and then refusing to 
reach a decision. Any evasion, or breach of this safe¬ 
guard would give as much right of suit a 3 a breach of 
sub-s. (2). To hold otherwise would make the first safe¬ 
guard wholly illusory. 

Tbe fact that the person under suspension had been 
given a reasonable opportunity of showing cause against 
the order proposed to be taken against him and the 
action proposed to be taken against him was dismissal 
and not indefinite suspension, would not amount to 
complying with provisions of 8 . 240 (3) as regards sas- 
pension order, when the order of dismissal was found to 
be void and inoperative. In such a way the fundamental 
safeguard provided by S. 240 (3) could not be whittled 
away by ingenious quibbles. [Paras 13 and 14] 

Annotation : (’46-Man.) Govt, of India Act (1935), 

S. 240, N. 1. 

(c) Government of India Act (1935), S. 240 (2) — 
Wrongful dissmissal — Suit for arrears of pay — 
Servant is entitled only to three years’ arrears — 
Limitation Act (1908), Art. 102. 

Where a Crown servant has been dismissed without 
complying with provisions of S. 240 (2), the dismissal 
order is void and inoperative and the servant is entitled 
under Art. 102, Limitation Act, to claim only 3 years’ 
arrears of pay : A. I. R. (34) 1947 F. C. 23, Rel. on. 

[Paras 6 and 15] 

Annotation : (’42-Com.) Limitation Act, Art. 102 
N. 2 ; (’46-Man.) Government of India Act(1935), S. 240 
N« 1. 
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R. Kaushalendra Rao, Advocate-General 

—for Appellant. 

M. Y. Sharecf —for Respondent. 

Bose J.—This is an appeal by the Provincial 
Government in a case in which a Sub-Inspector 
of Police has sued for arrears of pay from Sth 
October 1937 to 10th November 1943, the date of 
the suit. 

[ 2 ] The plaintiff was appointed a Sub-Inspec¬ 
tor of Police by the Inspector General of Police 
of the Central Provinces in 1917 after a period 
of preliminary training. He was confirmed in 
1918. 

[3] On 27th ootober 1937 the District Superin¬ 
tendent of Police placed him under suspension, 
and after a departmental enquiry he was dismis¬ 
sed by the Deputy Inspector-General of Police 
on 10th November 1937. 

[ 4 ] The plaintiff’s case is that as he was ap¬ 
pointed by the Inspector-General he could not be 
dismissed by the Deputy Inspector-General; and 
that i3 now conceded by the Crown because of 
the recent decision of the Federal Court reported 
in Punjab Province v. Tara Chand , A. 1 . r. 
(34) 1947 F. C. 23 : {49 Bom. L. R. G97). The mat- 
tsr is also dealt with in earlier decisions of that 
-Court : Secretary of State for India v. I. M. 
Ball, 1945 F. C. R. 103, 133 : (A. I. R. (32) 1945 
F. c. 47) and Suraj Narain v. N. W. F. Pro - 
Vince, A. I. R. (29) 1942 F. C. 3, 5: (I. L. R. (1942) 
Lah. 692). It is also referred to by their Lordships 
of the Judicial Committee in Rangachari v. 
Secretary of State for India , I. L. R. (1937) 
Mad. 517, 629 : (A. I. R. (24) 1937 P. C. 27). These 
decisions are all based on S. 240 ( 2 ), Constitution 

Act. 

[6] In this case the plaintiff appealed to the 
Inspector-General from his dismissal. The appeal 
was rejected and a petition to the Provincial 
Government also failed. Because of the Federal 
Court’s ruling in Suraj Narain v. N. W. F. 
Province, A. I. R. (29) 1942 F. C. 3,- 6 : (l. L. R. 
1942 Lah. 692), no attempt was made to argue 
that the action of the Inspector.General in dis- 
missing the appeal was equivalent to an order of 
dismissal by him. It must, therefore, be accepted 
as settled that the dismissal here was, to use the 
language of the Privy Council in Rangachari v. 
Secretary of State for India,i. L. R (1937) Mad. 
517, 529 : (A. I. R. (24) 1937 P. O. 27), which the 
Federal Court reproduce, "bad and inoperative." 

[6] In the latest Federal Court case (Punjab 
Province v. Tara Chand), a. i. r. ( 34 ) 1947 
F. C. 23 : (49 Bom. L. R. 697), the plaintiff was 
given three years arrears of pay, their Lordships 
holding that Art. 102 , Limitation Act, applied. 
The learned Government Pleader conceded that 
that would be proper in an ordinary case, but 
here he contended a factor arises which abroga- 


tes that rule. The plaintiff was placed under 
suspension on 27th September 1937. If the order 
of dismissal is ‘ bad and inoperative”, or just "a 
piece of waste paper” as the Federal Court ob¬ 
serve, then that incident is blotted out and we 
are left with the position of the plaintiff as it 
existed on that date. He was then under suspen¬ 
sion. That order has never been legally revoked, 
nor is there anything by virtue of which he can 
be deemed to have been reinstated. Therefore ho 
must be treated as still under suspension. 

[7] It was nest contended that when a Gov¬ 
ernment servant is placed under suspension he 
is completely at the mercy of Government, and 
though Government can, if it so pleases, grant 
him a compassionate allowance up to one-quarter 
of his pay, it is not bound to do so and the plain¬ 
tiff has no right to claim anything. It was made 
clear that in this case Government intended to 
give the plaintiff one-fourth of his pay for three 
years as a matter of grace after the case was 
over, but we were asked to decide the issue as it 
raises an important question of law. 

[8] Pushed to its logical consequences this 
would mean that the statutory safeguard provid¬ 
ed by Parliament could be evaded. Instead of 
dismissing outright all Government need do is to 
suspend indefinitely and then refuse to pay sub¬ 
sistence allowance on the ground that that is a 
pure matter of grace. We cannot accept such an 
interpretation of the Act. 

[9] The learned Government Pleader argued 
that if that was our view then an anomaly would 
result. He said it is impossible to turn a void 
and inoperative order of dismissal into one of 
reinstatement. But, it is, we think, equally im¬ 
possible to say that such an order can be taken 
to involve a revival of the period of suspension 1 
which had been definitely terminated. The truth 
is that the order of dismissal means neither. It is 
an illegal order, and is, as the Privy Council say, 
"void and inoperative.” But it furnishes a cause 
of action and the subsequent rights and liabilities! 
flow from that. 

[ 10 ] Section 240 (l), Constitution Act, provides 
that civil servants of the Crown, and those hold¬ 
ing civil posts under the Crown in India, are to 
hold office during His Majesty’s pleasure " ex¬ 
cept as expressly provided by this Act." One 
such provision is given in sub-s. ( 2 ). It is the one 
whioh furnishes the plaintiff with his right of suit. 

“No such person as aforesaid should be dismissed 
from the service of Hi9 Majesty by any authority 
subordinate to that by which he is appointed.” 

That is the provision which the Federal Court 
and the Privy Council have interpreted. 

[11] But there is also another safeguard. It is 
the one embodied in sub-s. (3) whioh provides 
that, 
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“No such person as aforesaid should be dismissed or 
reduced in rank until he has been given a reasonable 
opportunity of showing cause against the action pro¬ 
posed to be taken in regard to him.” 

When a man is suspended he is, in our 
opinion, reduced in rank. It is evident that sus¬ 
pension is not the equivalent of dismissal be¬ 
cause, if it were, then the present contention 
would fall to the ground. But if the man conti- 
nues in service what rank does he hold? Clearly 
not the rank he occupied at the date of suspen¬ 
sion. He i3 not entitled to discharge any duties 
while under suspension. He is not entitled to 
draw bis pay. It is evident then that he does not 
continue to hold his substantive rank because 
two of the fundamental attributes of rank, except 
when honorary, are the right to discharge its 
duties and the right to draw its pay. If then he 
continues in service but cea$e3 to hold the rank 
he did, then there must have been a reduction in 
rank and in our opinion an officer "under sus¬ 
pension," which is what he is officially called, 
means an officer whose rank has been reduced 
within the meaning of sub-s. ( 3 ). 

[13] Now sub-s. (3) provides that such person 
must be aflorded a " reasonable " opportunity of 
showing cause. That imposes an obligation on 
the Crown to investigate the case with reasonable 
promptness and to reach a decision as early as 
may be, and in fact, the rules relating to depart, 
mental enquiries are framed on this basis. They 
cannot be evaded by the device of holding an 
enquiry, hearing the man, and then refusing to 
reach a decision. Any evasion, or breach of this 
safeguard would, in our opinion, give as much 
right of suit as a breach of the other. To hold 
otherwise would make the first safeguard whol¬ 
ly illusory. Indeed, that is the avowed object of 
Government in this case. Its learned counsel 
concedes that an inoperative order of dismissal, 
when there is no suspension, gives rise to a right 
of redress by suit in which arrears of pay up to 
a maximum limit of three years can be award, 
ed. but he contends that if there is an order of 
suspension the Crown servant has no right in a 
Court of law for salary or suspension allowance. 
U he is dismissed lawfully and rightly then he 
has no cause of action. If he is “dismissed" by a 
void and inoperative order—even if he is “dis. 
missed" by his own subordinate—he has no re¬ 
dress because he continues under indefinite sus¬ 
pension and can only look to Government for 
such crumbs of mercy as it is in its gracious 
pleasure pleased to bestow upon him. He 
has been given a reasonable opportunity of 
showing cause against the action proposed to be 
taken against him and that is his only safeguard. 
We decline to place suoh an unreasonable inter, 
prefcation upon sub-ss. ( 2 ) and (3). These safe- 


guards were deliberately inserted in the Act. 
They are real and were meant to have effect. We 
decline to whittle them away by judicial deci¬ 
sion. 

[li] As a matter of fact it would be wrong to 
pretend that the plaintiff had been afforded an 
opportunity of showing cause against an inde¬ 
finite order of suspension. The "action proposed 
to be taken against him" was dismissal and not 
indefinite suspension. But that apart, we are not 
prepared to whittle away these fundamental 
safeguards by yielding to ingenious quibbles. 

[15] The lower Court has decreed a sum of 
Rs. 8,280 on the basis that six years arrears of 
pay are claimable. It was conceded that if the 
contention we have just considered falls to the 
ground then the decree will have to be reduced 
by half because of the Federal Court’s decision 
allowing only three years. 

[16] Th9 appeal succeeds to the extent of half. 
The decree of the lower Court will be modified 
by reducing the sum decreed to Rs. 4,140. As 
success and failure has been exactly equal in 
both Courts each side will bear its own costs 
throughout. 

R.G.D. Appeal partly allawed . 
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Krishnarao Skankerrao Chitnavis—Plain¬ 
tiff — Appellant v. Narayan Venkatrao and 
others — Defendants — Respondents. 


Letters Patent Appeal No. 13 of 1943, Decided 
7th August 1947, from appellate decree of Niyoci J 
S. A. No. 109 of 1940, D/-24th August 1943. 


on 

in 


(a) C. P. Land Revenue Act (II [2] of 1917), S. 203 
—Occupant of abad i'site since before the 30 years 
settlement possesses proprietary right and his right 
is not merely that of licensee subordinate to pro¬ 
prietary right of malguzar. 

The investigation of proprietary rights at the time of 
first settlement of 1863 was not full and complete either 
as regards tenancy land or abadi sites and the terms of 
wajib-ul-arz relating to the abadi sites were not fully 
exhaustive. The absence of any entry in the wajib-ul- 
arz relating to the rights of the old occupants at the 
time of the first settlement does not negative their pro - * 
prietary rights nor does it indicate that they were regard* 
ed as licensees. An occupant of an abadi site since be¬ 
fore the first settlement of 1863 possesses proprietary 
right and is not a mere licensee and his right is not 
subordinate to the proprietary right of the Malguzar 
which was conferred upon him by the said settlement. 
He can transfer the abadi site without the consent of 
the Malguzar. Mere payment of certain sum by a pur¬ 
chaser of such site to the Malguzar as consent money 
does not imply that the purchaser admitted that tho 
site was not transferable without the consent of tho 
malguzar or that he gave up the right of transferability 
that the old occupant possessed and entered into a fresb 
contract of licence with the malguzar. Case law re¬ 
ferred. [Paras 12, 22, 24 and 28} 

(b) C.P. Land Revenue Act (II [2] of 1917), S. 203 
—Absence of notification under S. 203 (5) cannot 
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negative existence ol proprietary rights held by 
old occupants of abadi site. 

The provisions of S. 203, Bub-ss. (5), (6) and (7) are 
merely declaratory. They are intended to declare pre¬ 
existing rights and not to oreato new rights. The object 
seems to be to give legal recognition to the pro-existiDg 
rights which the t cajib-ul-arz of the first settlement 
had failed to do and thus avoid all disputes in a Court 
of law. The issue of a notification under sub-s. (5), does 
not confer any new rights by itself upon the occupants. 
The absence of any such notification, which is optional, 
in any particular case cannot, therefore, negative the 
existence of suoh proprietary rights as may be held by 
the old occupants of the abadi site. [Para 14] 

If. R. Bobde and M. D. Khandekar —for Appellant. 

D. T. Mangalmurti —for Respondents. 

Judgment. —This is a plaintiff’s Letters Pat¬ 
ent Appeal against the decision of Niyogi J. in 
Second Appeal No. 109 of 1940 dismissing the 
plaintiff-appellant’s suit for possession. The plain¬ 
tiff’s suit relates to an abadi site of the village 
Allipur, distriot Wardha. The plaintiff is the 
lambardar of the village and the defendants (res¬ 
pondents here) are the tenants of that village. 
He olaims to recover possession of the said site 
on the ground that it was bought by one Anand 
Rao (the father of defendants 2 to 5 and grand¬ 
father of defendant l) without his consent. There 
stands on the site a two-storied house whioh was 
occupied by two brothers Alibhai and Hasanbhai 
Kachhis. The site together with the house was 
auctioned in execution of a mortgage decree 
against the Kacbhi brothers and it was bought 
by Anand Rao who entered into possession there- 
of on 19th November 1934. The defendants plead¬ 
ed that the site with the house was originally 
occupied by one Tanba before the time of the 30 
years* settlement in 1863. Tanba transferred it 
to Kashigir whose son Gopalgir transferred it to 
Ganpati Wanjari whose widow in turn transfer- 
red it to Mohammad Ismail, the father of the 
Kachhi brothers from whom Anand Rao acquir¬ 
ed it by auction purchase. Their contention, 
therefore, is that as the site had been in the oc¬ 
cupation of their predecessors in-title since be- 
fore the time of the first settlement (when pro¬ 
prietary rights came to be conferred on the mal- 
guzars), the transfer in their favour was not a 
transfer of a mere licence to occupy the site but 
of ownership and that the said transfer was 
valid without the plaintiff malguzar's consent. 

[ 2 ] The plaintiff denied that the original oc¬ 
cupant had a transferable right or was more 
than a mere licensee. He also denied that Gan- 
pati Wanjari got the site by transfer from Go¬ 
palgir and contended that Mohammad Ismail 
bad admitted his status as a licensee by payment 
of Rs. 25 as consent money to the plaintiff when 
he entered into possession. 

[8] The trial Court held that the original oc¬ 
cupant Tanba was an owner and not a licensee; 
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nevertheless it decreed the plaintiff’s suit for the 
reason that the defendants had failed to prove 
the transfer by Gopalgir to Ganpati Wanjari. 
The first appellate Court of Wardha hold that 
the conferral of proprietary rights upon the 
malguzar in 1863 supplanted the right, if any, 
of the agriculturist who held the site at the time. 
It further held that in the absence of any entry 
in the wajibul-arz of the village Allipur to in¬ 
dicate that the tenants who occupied abadi sites 
prior to the 30 years’ settlement had transfera¬ 
ble rights therein, the defendants must be pre¬ 
sumed to be only licensees and not owners. 

[4] Niyogi J. t however, set aside the findings 
of the learned District Judge and dismissed the 
plaintiff’s suit for possession. Hence this Letters 
Patent Appeal. 

[5] The crucial point, therefore, in this case 
is whether an occupant of an abadi site since 
before the 30 years’ settlement possesses pro¬ 
prietary right or whether be is a mere licensee 
whose right is subordinate to the proprietary 
right of the malguzar which was conferred upon 
him by the said settlement. 

[6] It is conteded by Mr. M. R. Bobde, ad¬ 
vocate for the appellant, that according to the 
Settlement Report of the Wardha district the 
scheme of the wajib-ul arz does not contem¬ 
plate such a class as proprietors of abadi sites 
independently of the malguzar ; for if they had 
been regarded as such proprietors they would 
have been mentioned as proprietors in respect 
of the sites that they held at the time of settle¬ 
ment. There was a full and elaborate investiga¬ 
tion of all claims at the time of settlement, and 
the malguzar was recorded as the sole proprie. 
tor of the entire village which included the 
abadi . The wajib- uLarz as evidenced by Ex. 2- 
D-2 of 1865 in this case and the census khasra of 
1863 (ex. 2 D- 3) do not contain any entry record¬ 
ing the occupants of the abadi sites as proprietors. 

[7] It is further contended that the absence 
of such an entry coupled with the fact that the 
malguzar was recorded as the sole proprietor of 
the entire village including the abadi leads to 
an irresistible inference that the existence of 
proprietary rights over abadi sites was negativ¬ 
ed and that the malguzar merely agreed to 
protect and maintain the existing rights of oc¬ 
cupants subject to such conditions as were em¬ 
bodied in the terms of the wajib ul-arz. 

[8] It is also contended that till the time of 
the settlement no proprietorship was conferred 
on anybody, either the malguzar or the occupant 
of abadi sites, and by virtue of the settlement 
it was the malguzar who alone was constituted 
the sole proprietor of every inch of land in the 
village. 
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[9] In support of this proposition the learned 
advocate for the appellant cited several cases 
decided by the Judicial Commissioner’s Court, but 
on examining them we find that they have no 
bearing on the point at issue. The ruling in 
Lakhmichand Marwari v. Mt. Harku Bai 
Marwarin and others, 1 Nag.L. R. 93. was dis¬ 
approved in Govind Rao v. Amrit Rao, 4 Nag. 
L. R. 149. In the cases reported in Thakur 
Nibalsing and Thakur Amarsinq v. Thakur 
Sard arsing and Hiralal, 3 C. P. L. R. 7, Amrit 
Rao v. Ramchandra and others , 4 C. P. L. R. 
109, Narain v. Behari, 11 Nag. L. R. 126:(A.I.R. 
(2) 1915 Nag. 119) and Lakshmi Prasad v. Ahmad 
Kachi, A. I. R. (12) 1925 Nag. 39*: (SO I. C. 635), 
no question arose as to the rights of the occupants 
who held abadi sites before the settlement. They 
only decided the rights of the occupants vis-a- 
vis the rights of the malguzar as regards abadi 
sites which they had taken for building purposes 
from the latter evidently after the settlement. 
The same remarks also apply to the cases re¬ 
ported in Chhaganlalsa and others v. Nathus - 
ingh and others , I. L. R (1938) Nag. 326: (A I R. 
(24) 1937 Nag. S3S) and Mt. Ranibahu v. Rao 
Narayanrao, 23 N. L R. 150 : (a. i. r. (15) 1928 
Nag. 69). The case reported in Ragho v. Sadoo, 
6 Nag. L. R. 6 : (5 I. c. 428) about the history of 
occupancy tenants and the observations in Tulsi - 
ram v Ryder and others I.L.R. (194 i) Nag. 473, 
502, 503, 504 : (A. I. R. (31) 1944 Nag. 250 FB) 
are obviously irrelevant for the purposes of 
this case. We are not prepared to accept Mr. 
Bobde’s contention that there is no distinction 
between occupancy land and abadi sites in the 
scheme of village settlement and that both 
should be treated on the same principle as both 
are comprised within the geographical limits of 
the village. We do not think that they stand on 
the same footing. In this connexion it is per¬ 
tinent to refer to para 185 at p. 38 of Sir Richard 
Temple’s Report on the Administration of the 
Central Provinces up to August 1862. Para 185 
reads thus : 

"The boundaries of every Estate will be marked off; 
and within them, the ground and all its products The 
cultivated, culturablo and the waste, will be the absolute 
property of the declared owner, saleable, transferable, 
and heritable, subject only to the payment of land tax 
and without any other reservation/’ 

The omission of abadi sites in this paragraph is 
significant. This omission in the context of the 
preceding para No. 184, indicates that abadi sites 
were not to be treated on the same footing as 
the other land mentioned in para No. 185 , and 
were not to be regarded ipso facto as the abso¬ 
lute property of the declared owner. 

[10] That the holders of tenanoy land in a 
village were not treated on the same footing as 
occupants of abadi sites and the enquiry into 


the rights of the former (tenants) was not carri¬ 
ed out on the same basis as the enquiry into the 
rights of the latter is quite apparent from the 
provisions of the old Central Provinces Land 
Revenue Act of 1881 as compared with the cor¬ 
responding provisions of the subsequent Act of 
1917. 

[11] Under S. 72 of the old Act of 1881, a statu- 
tory duty wa3 cast upon the Settlement Officer to 
ascertain the status and rent of tenants and the 
provisions of the section were mandatory. Under 
S. 82, there was a statutory presumption about 
the correctness of the record-of.rights until the 
contrary was shown and under S. 83, the aggriev¬ 
ed person was given the option to institute a 
civil suit to have the adverse entry cancelled or 
amended. But under S. 80 of the new Act of 1917, 
if the civil suit is not instituted within one year, 
the entry becomes conclusive. So far as the 
question of tenancy land is concerned there is 
practically little difference between the old and 
the new provisions. The case as regards village 
sites is, however, entirely different. Under 8. 77 
(b) of the old Act of 1881 it was left to the discre¬ 
tion of the Settlement Officer to determine disputes 
regarding village sites; whereas the provisions of 
S. 78 (a) of the new Act of 1917 are mandatory and 
the Settlement Officer shall ascertain and record 
the custom in each estate, village or mahal in 
regard to village sites. It appears from a compari¬ 
son of these two provisions that at the time of the 
first settlement of 1863, either there was no full and 
proper enquiry about the rights of the occupants 
of village sites or that there was no dispute rais¬ 
ed by the incoming malguzars-proprietor 3 in 
relation thereto. 

[12] We are not prepared to accept the argu¬ 
ment of the learned advocate who appeared on 
behalf of the appellant that the investigation of 
proprietary rights at the time of the settlement 
was full and complete both as regards tenancy 
land as well as abadi sites and that the terms of 
the wajib-ularz relating even to the abadi sites 
are fully exhaustive. The reason is obvious. In 
the case of tenancy land the provisions of the 
old Act of 1881 are mandatory, whereas the pro¬ 
visions regarding village sites are discretionary. 
In our view there was no full and proper enquiry 
about the rights of occupants of abadi sites, 
either because the Settlement Officer did not then 
think it necessary or because the rights of the 
then occupants were not disputed by the mal - 
guzars. In this connexion the following extract 
from the Introduction to the Central Provinces 
Land Revenue Act of 1917, pp. XI and XII may 
be found highly useful: 

“Seotion 203, which regalates the rights in house 
sites in villages, may be divided into two parts. Sub- 
ss. (1) to (4) deal with ordinary agricnltnral villages. • 
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. . . . Sub-ss. (5), (6) and (7). deal with villages in which 
there is an old and well-established non-agricultural 
community and it is only intended that the provisions 
ol this section should be applied to cases where such a 
community has ancient rights. When proprietary rights 
were granted to malguzars shortly after 1SG0, it was 
not sufficiently recognised that in many village abadis, 
there existed old, well-built and valuable houses belong¬ 
ing to non-agriculturists, sorno of whoso families were 
of longer standing in the village than the men in whose 
favour proprietary rights had been granted. Such 
houses had been held free of all restrictions for mauy 
years and it was never contemplated that the grant of 
proprietary rights should deprive these people of the 
rights that bad grown up by oustoin. In the wajxb-ul- 
arz drawn up after the first Settlement this question 
was not dealt with but at the later round of settlements 
a clausa wa3 inserted in the wajib-ul-arz of nearly 
every district laying down clearly the rights existing 
between the proprietor and the agricultural inhabitants 

of the village.Sub-ss. (5) to (/) of S. 203 are 

inserted with the object of providing a remedy for this 
state of things.'’ 

In our opinion the terms of wajib-ul-arz are 
not fully exhaustive and any absence of entry 
relating to the rights of the old occupants at the 
time of the first settlement does not negative 
|their proprietary rights; nor does it indicate that 
they were regarded as licensees. 

[13] It was contended by the learned advocate 
for the appellant that under S. S6, Land Revenue 
Act of 1881, the first settlement would be deem¬ 
ed to have been made under that Act, and under 
S. 87 of the same Act the effect of the award of the 
proprietary rights to the malguzar at the time of 
the settlement would be that all other claims 
would be barred both as against Government 
as well as the proprietors and no suit would lie for 
the enforcement of suoh claims in any civil Court. 
This section evidently postulates two conditions; 
(i) the claim should have been considered by the 
Settlement Officer, and (ii) it should have been 
expressly decided by him. If these conditions are 
nob complied with the provisions of 8. 87, will 
certainly not come into play, {vide Rewa Prasad 
Sulcal v. Deo Dutt Ram Sulcal, 27 cal. 515, 519, 
520 : (27 I. A. 39 P. C,). There is nothing on record 
to show that the claims of the old occupants of the 
■village site were considered at all by the Settle¬ 
ment Officer at the time of the first settlement, 
much less to show that they were expressly decid¬ 
ed. The mere absence of an entry in the wajib-ul- 
arz is the only foundation for Mr. Bobde's con¬ 
tention, and that foundation is obviously one of 
sand It was pointed out by the learned advo¬ 
cate for the appellant that provisions were made 
in the wajib ul arz (to be found typed at p. 92 
of the second part of the paper-book) to exempt 
the agriculturists from paying ground rent in 
respect of the abadi sites which they occupied, 
and it was contended that this provision in the 
wajib-ul arz raises an inference that the pro¬ 
prietary rights of the occupants of the abadi sites 
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were fully considered and finally negatived by the 
Settlement Officer. Wo think that this provision 
about exemption from payment of ground rent by 
the agriculturists.occupants was inserted in the 
wajib-ul-arz only with a view to avoid any dispute 
between tenants and malguzars in such matters 
as the malguzar was to become the solo pro¬ 
prietor of the village including the abadi. It may 
be that the proprietary rights of the occupants 
who had been there on the abadi sites for a 
number of years were not disputed by the mal- 
Quzars, but it was apprehended that dispute 
might arise with regard to the payment of 
ground rent and other matters, and hence this 
provision wa9made to safeguard their rights from 
any possible attack by the malguzar in future. 

[14] Reliance has also been placed upon the 
provisions of S. 203, Central Provinces Land 
Revenue Act of 1917, and it is contended that 
they are founded upon the hypothesis that all 
occupants of abadi sites are mere licensees, whe¬ 
ther they came on the site before or after tho 
first settlement, and that unless and until the 
Financial Commissioner has so declared under 
sub s. (5), no house sites in the abadi shall be 
heritable and transferable. In support of this 
contention Mr. Bobde relied upon the case report¬ 
ed in Madhorao v. Ramlal , A. I. R. (19) 1932 
Nag. 30 : (136 I. C. 882). That case lays down the 
extent and scope of S. 203 on its own particular 
facts and it has no relation to an occupant of 
presettlement days. A Revenue Ruling reported 
in Sedhuram Bania v. R S Sunderlal Bhar- 
gava , 8 N. L. J xxxi-xxxii, about Multai in the 
Betul district was also cited to show that although 
Multai was an acient town of pilgrimage and its 
abadi sites had been occupied since many years 
before the settlement of 1SG3, a notification under 
s. 203, sub-s. (5) was issued for the purpose of 
deolaring that the abadi site in question was 
transferable. The facts of the case clearly show 
that abadi sites in Multai were regarded as 
transferable without the consent of the malguzar 
and, if there wa3 any direction about the issue 
of notification, that notification wa3 obviously 
intended as a remedy to avoid any dispute in 
future. The provisions of S. 203, sub-ss. (5), (6) 
and (7), are merely declaratory. They are inten- 
ded to declare pro-existing rights and not to 
croate new rights. The object seems to be to 
give legal recognition to the pre-existing rights 
which the wajib-ul-arz of the first settlement' 
had failed to do and thus avoid all disputes in a 
Court of law. It is idle to contend that the issue 
of a notiheation under sub-8. (5) confers any 
new rights by itself upon the occupants. The 
absence of any such notification, which is 
optional, in any particular case cannot, therefore, 
negative the existence of such proprietary rights 
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as may be held by the old occupants of the 
abadi site. 

[15] It may be noted that prior to the first 
settlement a malguzar wa3 merely a farmer or 
a lessee. His position has been described in para. 
144, p. G5, chap, viii in the Settlement Report 
of the Wardha District (1867) under the heading 
“Proprietary Right Investigations”, as follows 1 

“In the Rajah's time, each of the 988 valuable esta¬ 
tes which constitute the Wardha district, was leased 
out to a sort of lessee called a “ malguzar ” whose posi¬ 
tion was simply that of a farmer and although ancestral 
tenure, and long possession were as a rule respected, 
still the farmer was always liable to be, and often was, 
ousted at the caprice, or to suit some purpose of the 
authorities of the day. On the lapse of the Nagpur Pro¬ 
vince to the British Government, the farmers then hold- 
lng wc-ieretained in pos-ession. pending an enquiry into 
tbeir claims to proprietary right, and the summary set¬ 
tlements, which followed the introduction of our rule 
were made with the farmers who had obtained the lease 
at the last settlement preceding the Raja’s death They 
were still only farmers and their status remained 
unchanged until i860, when on the recommendation of 
the late Col. E. K.. Elliot, the Supreme Government 
determined to bestow the right of absolute ownership in 
these estates (subject of course to the payment of the 
land revenue assessed on them) on those who could 
establish the best claim to that right.” 

(The underlining (here in italics) is our 3 ). The 
passage quoted above, particularly the portions 
underlined (here italicised), fully negatives Mr. 
Bobde s contention that the malguzar aa a lessee 
possessed the proprietary rights of the lessor, i.e. 
the State, over the village including the abadi. 

ClG] The history of the malguzars and their 
tenure has been given by Mr. (Later Sir) B. 
buller in para. 28, p. 33 of his “Review of pro- 
grees of the Central Provinces during the past 

30 years and the present and past condition of 
the people, as follows : 

or -Ef 16 ' 6 zamindars are the village proprietors 

or malguzars , a term which means literally “payers 

of revenue and indicates very precisely their chief 
function in former years. Under the Native Govern¬ 
ments which preceded British Rule the revenue of each 
vi lage was collected and paid in by a lessee of the tax 

'JprLr 83 & i5 1h A ° Ut3et generally the most influential 
person, or headman, of the village. As the revenue de¬ 
mand was raised the local men gradually gave way to 
large contractors who could outbid them at faction time 
or were supplanted by Court favourites who were gran¬ 
ted village eases in place of less convenient cash rewards 

T y be p fe3umed that C oeter* s 
paribus the village headman (or “Patel” as he was cal- 

led) would be preferred to others for the revenue farm 

of his village, yet there is abundant evidence to show 

inat no right on his part was recognised by the Maratha 

Government Sir Richard Jenkins, writing in 1827 

h hat the °® ce J B held at the pleasure of Govern- 

b Dg n ® , ther hereditary nor saleable and on the 
ejection or resignation of the incumbent, no compensa- 

11 19 true that Patels are frequently 
succeeded by their sons, or other members of their fami- 
lies; not, however, by virtue of any hereditary right, 
but by sufferance, or a new appointment by Govern- 
ment; and whoever the incumbent may be, he is charg¬ 
ed with the full exercise of all the duties, and entitled 


to all the privileges of the office unencumbered with 
any interference or claims on the part of his predecessor 
or family.” 

It will be clear from the passage cited above that 
the malguzar in those days was but an agent of 
the State and the malguzari was treated more, 
or les3 as an office. 

[17] Mr. Fuller has further stated at pp. 34 
and 35 in the same para. 28 : 

“A further concession of importance was made at the 
preceding Settlement of J 863-67. The Malguzars were 
granted full proprietary rights in tbeir villages and -were 
converted into landlords from being revenue farmers 
or managers, with, however, carefully safeguarded 
powers over their tenantry 

(The underlining (here italicised) is ours). The- 
underlined portion in the passage quoted above 
clearly shows that the malguzars , even though 
they were formerly styled lessees, had no pro¬ 
prietary rights whatsoever but were only re¬ 
venue farmers or managers, and that they were 
converted into landlords only with reference to 
their tenantry by virtue of the first settlement. 

[ 18 ] Even the proclamation published at p. 11 
of the Central Provinces Settlement Code of 1863 
regarding the new settlement of malguzari esta¬ 
tes does not mention anything about abadi sites 
and relates only to arrangements about land re¬ 
venue. 

[19] Mr. Dyer in his Settlement Report of 
Nagpur District 1912-17 says at p. 69 : 

“In roost villages the malguzars admit that they 
have allowed people to settle and to transfer their houses 
free, irrespective of whether they are agriculturists or 
not. In such cases the custom is recorded as found. In 
the few cases where the malguzars, claim the right to 
take money, the entry is different. If people have held 
free from perhaps pre-Moghul days and have sold their 
houses as pleased them, the grant of proprietary rights 

a ^k* s t e ^ ernen t must be held to have been given 

subject to this condition. Custom gave Government no 
right of disposal of these houses, such as it had over 
the collection of the land revenue or over waste land 
and Government could not give away what it had 
not.” 

[20] The question of the scope and extent of 
the applicability of S. 203 arose before a Full 
Bench of the late Court of the Judicial Commis¬ 
sioner in Cowasji v. Abdul Shakur , S. A. No. 
252 of 1922, and it was very elaborately considered 
by Kinkhede A. J. C., with reference to the settle¬ 
ment records. After reviewing the whole history 
of settlement, the learned Judge then concluded 
that the occupants of the sites in pre-British daya 
were regarded as owners and that the conferral 
of proprietary rights on malguzars did not dero¬ 
gate from the rights of the ownership enjoyed 
by the residents. The main question before the 
Full Bench was whether S. 203, Central Provinces 
Land Revenue Act, was ultra vires the Central 
Provinces Legislature and it was in that conne¬ 
xion that Kinkhede A. J. C., examinad the nature- 
and extent of the proprietary rights conferred 
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upon the malguzarg vis-a-vis the rights of the 
residents in the abadi at the time of the settle¬ 
ment. 

[21] This point, however, directly arose for 
deoision in Baliram v. Jagjiwan, S. A. No. 67 
of 1931, in a case relating to a house site in the 
abadi of Arvi town in the Wardha district in 
which the village Allipur (with whioh this case is 
concerned) lies. The wajib-ul-arz of Arvi was 
in its terms similar to that of Allipur village and 
it was contended in that case that the rights of 
the abadi holders at the time of the 30 years’ 
settlement were subordinated to the proprietary 
rights conferred on the malguzar. One of us 
(Pollock A. C. J., as he then was) repelled the 
contention, relying upon Kinkhede A. J. C.’s 
opinion and held that the onus lay upon the mal- 
guzar to prove the customary right in his favour 
as against those who trace their title to the ori- 
ginal holder of the site from before the time of 
30 years’ settlement. As it was found in that 
case that the malguzar had failed to discharge 
his onus, his suit was dismissed. 

. [22] One Tanba was there on the abadi site 
in suit and he had a house thereon prior to the 
settlement, and the census khasra of mauza 
Allipur shows that Kashigeer Gosavi was there 
at the time of the settlement in 1863; ( vide Ex. 2- 
D.3). Their possession was prima facie proof of 
their title. Under S. 110 , Evidence Act, the onus 
lies upon the malguzar to show that their pre- 
existing title was taken away under the terms of 
the wajibul-arz of 1863. There is no warrant 
for the contention that their rights were those of 
a licensee and not those of a proprietor and there 
is nothing on the record to lend any support to 
this contention. 

[23] A similar view was taken by Mittra A. J. C. 
in Raruprasad v. Gainsingh t 4 N. L. J. 186. 
That was a case from the Drug district where 
the wajib-ul-arz of 1865 was silent as regards 
rights over building sites existing before the grant 
of proprietary rights, and it was held that it 
could not affect any rights already in existence 
at the time of that grant. 

[24] As it is found in the present case that the 
abadi site is occupied by defendants-respondents, 
who trace their title to the original holder of the 
site from before the time of the first settlement 
we hold that there is a presumption that the 
grant of the proprietary rights to the malguzar 
at the time of the settlement must have been 
made subject to the rights of the occupants. The 
onus lay upon the plaintiff to prove that the old 
occupants were mere licensees who had no rights 
to transfer, and as he has failed to discharge it, 
his suit was rightly dismissed by Niyogi J. 

[25] It is next urged by Mr. Bobde on behalf 
of the appellant that even if it be held that the 
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old tenants possessed rights of ownership over 
the site, still the defendants have failed to prove 
any transfer of the site by Gopalgir to Ganpati 
Wanjari and consequently the continuity of title 
is not established and they cannot claim to have 
derived their title from the old tenants. The pla- 
intiff-appellant has admitted in his pleadings that 
he does not know in what right the people occu¬ 
pying abadi sites before the settlement of i 860 , 
held those sites. He simply denied that the per¬ 
sons so occupying were owners of the sites. He 
has also admitted that the site in suit was in the 
occupation of Ganpati Wanjari who had his house 
thereon and that he was not a tenant of the 
village and that Ganpati Wanjari’s widow sold 
the house to Mohammad Ismail in 1914. There 
is no allegation that there was any break in the 
continuity of possession or any period of interval 
during which the house remained vacant and 
unoccupied before Ganpati Wanjari entered into 
possession. 

[26] The trial Court held that Gopalgir’s father, 
Kashigir, possessed the site as owner, but having 
found that the defendants’ evidence was insuffi¬ 
cient to prove the transfer by Gopalgir to Gan¬ 
pati Wanjari it relied upon the usual presumption 
of law, on the authority of Chhaganlalsa and 
others v. Nathu Singh and others, I. L. R. (1938) 
Nag. 326 : (A. I. R. (24) 1937 Nag. 338), in favour 
of the malguzar that he was the owner of the 
abadi site and came to the conclusion that Gan¬ 
pati Wanjari must have come to occupy the site 
as a licensee under a contract with the plaintiff. 
The lower appellate Court did not give any spe- 
oific finding at ail how Ganpati Wanjari got the 
site from Gopalgir. It is found in this case that 
the old tenants from Tanba to Gopalgir held the 
site as owners and they had a right to transfer 
the site without the consent of the malguzar as 
they had not derived their rights to occupy the 
site from the malguzar. There is nothing on re¬ 
cord to show that there waa any surrender or an 
abandonment or transfer for consideration by 
Gopalgir in favour of the malguzar. In these 
circumstances when the proprietary right of 
Gopalgir did not originate in a grant from the 
malguzar and there was no privity of contract 
between them, the onus lies upon the malguzar 
to show how he acquired the site from Gopalgir. 
It is not alleged by the plaintiff that Ganpati 
Wanjari was let into occupation by him as a 
licensee. In the absence of such a plea or proof 
and in view of the continuity of possession and 
the presumption being always in favour of law¬ 
ful origin of title, we hold that Ganpati Wanjari 
got the site directly from Gopalgir and not from 
the malguzar plaintiff who had no title. 

[27] The only contention that now remains to 
be considered is the legal effect of payment of 
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R3. 25 as consent money by Mohammad Ismail 
in 1914 to the plaintiff’s father in connexion with 
his purchase from Ganpati Wanjari’s widow. It 
is argued that the legal implications of this pay¬ 
ment are that Mohammad Ismail admitted that 
the site was not transferable without the consent 
of the malguzar. that he gave up the right of 
transferability, if any, that the old occupants 
possessed, and that he entered into a fresh con¬ 
tract of licence with the plaintiff. It is significant 
to note that the plaintiff had not specifically 
advanced any such pleas in the trial Court. 
Issue 4 framed on thi3 point is as follows : 

‘‘Issue 4 : Did Ismail pay Rs. 25 as consent money 
to the plaintiff's father on 9th August 1914 for the site 
in suit and did be thereby lose the full ownership over 
the site in suit as alleged by the plaintiff ?” 

The finding of the learned trial Judge was "Yes”. 
The lower appellate Court did not consider this 
point or record any finding thereon as it had 
already decided the main point in the plaintiff’s 
favour. 

[28] In support of his contention Mr. Bobde 
on behalf of the appellant quoted two cases; 
Mohamad Alimulla Khan v. Maruti, 9. A. 
No. 282 of 1943, decided by Bose J., on 3rd Janu¬ 
ary 1947 : (a. I. R. (35) 1948 Nag. 404) and Bhikaji 
Vishnu v. Bamcliandra Krishna , A. I. R. (31) 
1944 Bom. 210 ; (46 Bom. L. R. 393) the former 
beiDg based on the latter. Both these cases are 
easily distinguishable on the ground that in both 
those cases the tenant bad executed a fresh kabu - 
Hat in favour of the landlord which obviously 
amounted to a contract de novo. In this case 
there is no such agreement. There is no evidence 
to show in what circumstances the amount of 
Rs. 25 was paid and on what conditions. The 
entry about the payment of the Rs. 25 in the 
plaintiff’s account-book is no doubt evidence of 
payment under S. 34; Evidence Act, but the 
recital about the nature of the payment and why 
it was made, is only an admission of the plain, 
tiff in his own interest. Apart from the question 
how far this recital is relevant, it does not ad. 
vance the plaintiff's case much further. It merely 
amounts to a piece of evidence and nothing 
more. In our view the entry about this payment 
in Ex. P-8 does not possess much evidentiary 
value in the absence of any other corroborative 
evidence to show that any fresh contract had 
taken place between Mohammad Ismail and the 
malguzar. When we have found that the old 
occupants, who were defendants’ predecessors- 
in-title, held the site in suit as owners and that 
they possessed the right to transfer it without 
reference to the malguzar , it seems very pro¬ 
bable that Mohammad Ismail was ignorant of 
the proprietary rights of his predecessors-in-title 
and that he presumably paid the money under 


a mistaken notion of his own rights or perhaps 
to avoid an open conflict with a big malguzar 
like the plaintiff’s father. It is not disputed that 
no such money was ever paid to the malguzar 
on any other occasion of transfer of the site in 
suit. We do not think that the mere fact of 
payment amounts per se to a relinquishment of 
the original proprietorship or to a fresh contract 
of licence by novation. 

[29] The appeal before us fails and is hereby 
dismissed with costs. 

D.s. Appeal dismissed. 
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Padhye J. 

Bhojraj Krishnarao and another — Defen- 
dants 4 and 5 — Applicants v. Sheshrao Diwa- 
karrao and others — Plaintiffs — Non. ap¬ 
plicants. 

Civil Revn. No. 260 of 1946, Decided on 22nd Setpem- 
ber 1947, from decree of Civil Judge, 2nd class, Rlultai, 
D/- 6th April 1946. 

(a) Specific Relief Act (1877), S. 9 — Party aggri¬ 
eved by decree under — Revision lies only in ex¬ 
treme cases — Civil P. C. (1908), S. 115. 

Remedy of the person aggrieved by the decree passed 
in a suit under S. 9, is by way of a suit based on title. 
High Court will not, except in a very extreme case, in¬ 
terfere by way of revision in such a case where a sepa¬ 
rate remedy is available to the aggrieved party: A.l.R. 
(13) 1926 Nag. 290 and A. I. R. (33) 1946 Nag. 393. 
Rel. on. [Para 5] 

Annotation: (‘44-Com.) Civil P.C., S. 115 N. 8, Pt,8. 

(b) Specific Relief Act (1877), S. 9—Dispossession 

of tenant—Suit by landlord with tenant as co-plain¬ 
tiff is maintainable — Civil P. C (1908), O. 1, R. 10: 
A. I. R. (15) 1928 Nag. 313, Ref. ; A. I. R. (16) 1929 
Bom. 467. Rel. on. [Paras 8 & 9] 

S. C. Dube — for Applicants. 

P. K. Tare — for Non-applicants. 

Order. — This is a revision by the defendants 
arising out of a suit under S. 9, Specific Relief Act, 
and decreed by the lower Court. 

[2] One Sheshrao son of Yyankatrao, as the 
adopted son of Diwakar, is alleged to be the pro¬ 
prietor of 6-pies share of village Ambhori with 
sir and khudkasht land, and a house situate in 
the abadi of that village. A suit under S. 9, 
Specific Relief Act, was instituted on the allega¬ 
tion that the defendants dispossessed the plain¬ 
tiffs in November 1944. Out of the aforesaid pro¬ 
perty the sir field was leased for the year 1944- 
45 under a lease deed dated 27th May 1943, and 
on the date of the alleged dispossession plaintiff 1, 
Sheshrao was in possession of field No. 75, area 
3.32 acres (sir) through the lessees, Laxmikant 
and Atmaram (plaintiffs 2 and 3). 

[3] Out of the persons sued against, defendants 
1 to 3 claimed no interest in the property and 
claimed a discharge. Defendants 4 and 5 plead¬ 
ed that they were purchasers of the property in 
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suit from one Wamanrao under a sale deed dated 
11th April 1944 and they took aotual possession 
of the same on 15th April 1944, i, e., more than 6 
months before the date of suit which was insti¬ 
tuted on 1st February 1945. 

[4] The learned Judge of the lower Court de¬ 
creed the claim on the finding that the disposses¬ 
sion was on or about 2nd November 1944, i. e. 
within six months of the suit and this finding 
which was a pure finding of faot was sufficient 
for the disposal of suit. 

[ft] The Speoifio Relief Aot has provided a re¬ 
medy for a person who is aggrieved by the decree 
passed in a suit under s. 9, Specific Relief Act. 
His remedy is by way of a suit based on title. It 
is well established that the High Court does not, 
except in a very extreme case, interfere by way 
of revision, where a separate remedy is available 
to the applicant, ( vide Samsherkhan v. Abdul 
Sattarkhan, 22 N. L. R. 30 : (a. I. R. (19) 1926 
Nag. 290), Pragilal v. Khilawansingh, I. L. R. 
(1946) Nag. 686: (A. I. R. (33) 1946 Nag. 393)). 

[6) The learned counsel for the applicants 
urged that the finding of the lower Court is vitia¬ 
ted beoause there is no evidence to support it or 
the evidence is so improbable and unnatural that 
no reasonable person could rely upon it. There is 
no substance in this contention. The property is 
admittedly mutated and recorded in the name 
of the plaintiffs. The very sale deed dated llth 
April 1944, in favour of defendants 4 and 5 
(applicants) recites that the executant of the sale 
deed in defendants’ favour was not in possession 
of the property sold and that the property was 
in wrongful possession of Sheshrao (plaintiff). It 
is thus evident that there was no delivery of pos¬ 
session at the time of the sale deed, i. e ,in April 
1944. The guardian of the plaintiff 1 who manag¬ 
ed the property on his behalf and plaintiffs 2 and 
3 have deposed about their possession till the 
Diwali of 1944 and about their dispossession 
thereafter. This evidence is quite sufficient to 
support the finding and to make it unassailable 
in revision. 

[7l The record of the case shows that out of 
the property in suit the sir and khudhkasht 
lands were not in actual possession of plaintiff l 
but were in possession of plaintiffs 2 and 3 as 
lessees and these lessees were dispossessed in 
November 1944 It is urged that plaintiff 1 as 
landlord could not maintain a suit in respect of 
this property as he was not in aotual possession 
and was not consequently dispossessed in Novem¬ 
ber 1944. This point was not raised in the lower 
Court or in the application for revision and was 
urged for the first time in argument here. 

[8] The learned counsel relied on Ramchan- 
dra v. Sambashiv, 24 N. L. R. 112: (A.‘ 1. R. (15) 
1928 Nag. 818) and urged that the decree passed 
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in connection with the fields was without jurisdic¬ 
tion.^ There is no doubt a conflict as to the land¬ 
lord’s right to maintain a suit under s. 9 , Specific 
Relief Act, in respect of the property which wa 9 
in actual possession of tenants and from which 
the tenants were dispossessed. In order to avoid 
this conflict the present suit appears to have been 
filed by the landlord and the tenants together. 

The objection of the applicants has thus no force 
now. 

[9] It appears from para. 3 of the decision pu- 
Wished in Ramchandra v. Sambashiv, 24 N. L. 
R. 112 : (A.I.R. (15) 1928 Nag. 319) that if Uttam- 
chand, the tenant, was joined as co-plaintiff 
within 6 months of the date of dispossession the 
suit would have been quite proper, but the ques¬ 
tion of the joinder of the plaintiff was taken up 
nearly 12 months after dispossession. In Ratanlal 
Ghelabhai v. Amarsingh Rzipsang, 53 Bom. 
773 : (a. I. R. (16) 1928 Born. 467) which was the 
landlord’s suit and in which the tenant actually 
dispossessed was impleaded as one of the defen¬ 
dants it was held that the relief under S 9, Speci¬ 
fic Relief Act, could be granted as all the parties 
interested were before the Court. The joinder of 
the tenants as co-plaintiffs along with the land¬ 
lord is all the better. I hold that the suit was 
rightly decreed so far as the fields are concerned. 

[ 10 ] There is positive evidence that plaintiff l 
was in actual possession of the house till Diwali 
of 1944 and his dispossession was thereafter. The 
possession of the village share is co-related to 
the possession of sir and khudkasht fields and 
plaintiff 1 would be deemed to have been dis¬ 
possessed from the share when he or hi 3 tenants 
were dispossessed from the sir and khudkasht 
fields i. e. in November 1944. In the result the 
revision is dismissed with costs. Counsel’s fee Rs.25. 

R-G.D. Revision dismissed. 
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Grille C. J.. 

Ramkrishna Balwant Shindikar — Defen - 

dant — Appellant v. Satwa Kondo Lahanu _ 

Plaintiff — Respondent. 

Second Appeal No. 28 of 1944, Deoided on 
26th October 1947, from Appellate Deoree of Addl. Diet. 
Judge, Buldana, D/- 6th October 1943. 

Civil P. C. (1908), Ss. 65 and 68 — Sale by Collec¬ 
tor in a case sent to him under S. 60, Provincial 
Insolvency Act—S. 65 applies even if sale is other¬ 
wise than in execution of decree—Title of purchas¬ 
er relates back to date of sale. 

Wheat the powers conferred by the Code are used 
in the matter of sales arising otherwise than in execu¬ 
tion of a deoree all the incidents of the Civil Procedure 
Code apply. Thus, S. 65 of the Code will apply to a sale 
of insolvent’s immovable property by the Collector in a 
case sent to him under S. 60, Provincial Insolvency Act 
and the vesting of the property in the purchaser should 
be deemed to antedate to the time of sale as mucji as it 
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does in the case of a Collector executing a decree: A.I.R. 
(8) 1921 Nag. 25, Ref. [Para 4] 

Annotation : (’44-Com.) Civil P. C., S. 65. N 8. 

W. B. Pendharkar and R. J. Bhave — for Appel¬ 
lant. 

31. N. Jog — for Respondent. 

Judgment.— The only point for decision in 
this pre emption suit is the claim that the pre- 
emptor at the time at which the sale sought to 
be set aside was made was not a co-occupant 
and therefore had no right to pre-empt. The 
decision of both the Courts below was in favour 
of toe pre-emptor, and the person pre-empted 
has preferred this second appeal. 

[ 2 ] The appellant’s purchase took place on 
the nth of August 1941. The pre-emptor bought 
the share of the field by virtue of which he 
claims as a co-occupant to pre-empt at an auc¬ 
tion sale which originated in insolvency proceed¬ 
ings. At that time S. 68, Civil P. C., was in 
force in these provinces and by virtue of S. 60, 
Provincial Insolvency Act, the sale in insolvency 
proceedings was held by the Collector. The sale 
took place on 27th April 1941. It was not con¬ 
firmed until the llth December in that j^ear, and 
it is now contended that as the sale did not be¬ 
come absolute until after the date of the appel¬ 
lant’s purchase the pre-emptor had no right of 
suit. 

[3] The point was considered so obvious in 
the trial Court that the learned Judge did not 
consider it necessary to frame an issue on the 
point. The lower appellate Court upheld that 
decision, holding that by virtue of S. 65, Civil 
P. C., the property must be deemed to have ves¬ 
ted in the pre-emptor in April when the property 
was sold despite the fact that the sale was not 
confirmed and did not become absolute until the 
following December. 

[4] It is urged before me that S. 65 applies 
only in the case of sales arising in the execution 
of a decree and can have no application to 
sales, whether auction sales or no, which arise 
in any other manner and it is also contended 
that there is no similar provision in the Provin¬ 
cial Insolvency Act. No authority has been cited 
in respect of this proposition. Under 8. 60 of 
the Insolvency Act, when a declaration has been 
made under s. 68, Civil P. 0., and is in force 
sales of the insolvent’s immovable property are 
held by the Collector under the powers confer¬ 
red by the relevant paragraphs of the third 
Schedule to the Code. It is not disputed that in 
cases sent to the Collector under s. 68 of the 
Code for the execution of decrees, 8. 65, Civil 
P. C., has application. When the powers confer¬ 
red by the Code are used in the matter of sales 
|arising otherwise than in execution of a decree 
it appears to me that all the incidents of the 


Civil Procedure Code apply. In Manakchand 
v. Ibrahim 62 I. c. 307 : (a. I. B. (8) 1921 
Nag. 25) Kotval A. J. C. held that the 
provisions of the first Schedule to the Code 
would apply. Further when the Insolvency Act 
directs that in certain circumstances sales are 
to be held by the Collector in the manner in 
which the Collector carries out such sales in the 
execution of decrees it follows, in my opinion,j 
that the vesting of the property in the purchaser 
should be deemed to antedate to the time of the 
sales as much as it does in the case of a Collec-I 
tor executing a decree. 

[5] The result is that the appeal fails and is 
dismissed with costs. 

K.S. Appeal dismissed. 
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Pollock and Shevde JJ. 

Commissioner of Income-tax , C. P. and 
Berar—Applicant v. Laxmi Narayan Raghu- 
nathdas — Non-applicant. 

Misc. Civil Casa No. 123 of 1946, Decided on 25th 
February 1948. 

Hindu Law—Joint Family—Manager — Female 
can become manager. 

A female member of a joint Hindu family can become 
the manager of the joint family, particularly if she is 
the only member sui juris left in the family : A. I. R. 
(13) 1926 Nag. 81 (F.B.); A.I.R. (34) 1947 Nag. 178 and 
F. A. No. 66 of 1940, D/- 15-10-1945. Rel. on; Observa¬ 
tions of Kuppuswami Aiyar J. in A. I. R. (32) 1945 
Mad. 306, Dissent. [Para 12] 

The right to take by survivorship or the status of a 
coparcener i9 not a sine qua non of competency to 
become the manager of a joint Hindu family. 

[Para 10] 

V. R. Sen — for Applicant. 

AT. R. Bobde and P. K. Tare — for Non-applicant. 

Shevde J. —This is a reference under 8. 66 

(1), Income-tax Act, made by the Income-tax 
Appellate Tribunal, Bombay, at the instance of 
the Commissioner of Income-tax, U. P. and 
C. P. and Berar, Lucknow. 

[2] The question referred is as under : 

“Whether on the facts of the case Mt. Kesar Bai was 
competent to enter into a contraot of partnership in her 
representative capacity as karta of the undivided family 
consisting of herself and her two minor sons ? 

[3] The undisputed facts of the case may be 
briefly set out as follows : Mt. Kesar Bai is the 
widow of Radhawallabh, who died on 9-3-1943 
and who had carried on a business in partnership 
with his three brothers, Gangaram, Premnarayan 
and Rangilal till his death. Their firm had been 
constituted by a deed of partnership and used to 
be annually registered for income tax purposes. 
Radhawallabh left him surviving, besides his 
widow Kesar Bai, two minor sons, Shrinivas and 
Laxminiwas, who are members of a joint Hindu 
family. Soon after the demise of Radhawallabh, 
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iiis widow and the three surviving brothers 
entered into a fresh agreement of partnership 
whereby they agreed to carry on the business as 
partners with equal shares. The deed of partner, 
ship expressly describes her as a partner in her 
■capacity as manager of the family of the heirs 
of the deceased Radawallabh as an equal partner 
in place of her husband. When the deed was 
offered for registration in connexion with the 
firm’s assessment for 1943-44, the Income-tax 
Officer refused to register it as, in his opinion, 
Kesar Bai being incompetent to act as manager 
of her joint family, no genuine firm could be 
constituted by the deed of partnership. The 
Appellate Assistant Commissioner took a different 
view and accepted the partnership as valid, as 
in his opinion, there was no legal prohibition 
against the mother being the de facto manager. 
He, therefore, set aside the order of the Income- 
tax Officer and directed registration. On appeal 
to the Tribunal by the Income-tax Officer, the 
order of the Assistant Commissioner was upheld. 
Thereupon the Commissioner of Income-tax 
applied to the Tribunal to state a case for our 

opinion and the question referred has been stated 
above. 

[4l It has been contended by the learned 
counsel for the applicant that a woman is in¬ 
competent to act as karta of a joint family, 
under Hindu law, as she is not a coparcener. It 
is conceded that she is a member of the joint 
family, but inasmuch as she does not take 
interest by birth and has no right to take by 
survivorship, she is admittedly not a coparcener 
and hence she can never be recognised as karta. 
The contention, in other words, comes to this, 
that the managership of a joint Hindu family is 
something like a close preserve for males and 
no female can ever intrude into it, even though 
no adult male has been left in the family. The 
contention is, in our opinion, too widely stated 
and, so far as we know, there is no authority 
under Hindu law to support it. 

[5] Mr. V. R. Sen, advocate for the applicant, 
•has drawn our attention to a decision of the 
Madras High Court in the case of Seetha Bai 
and another v. Narsimha Shet and others : 

I. L. R. (1945) Mad. 568 : (A. I. R. (32) 1945 Mad. 
306) and has placed his reliance mainly on 
certain observations of Kuppuswami Ayyar J. 

I,?* 670 ‘ They are as under : 

, n tk 0 case before us the coparcenary consists of only 
the two minor sons and there is therefore no one who 
«ould be in juridical possession of the property as karta. 

I, two widows are not members of the coparcenary. 
J-iiey may be members of the family. Under the Act . 
tne natnre of their right is a widow’s estate. The only 
fight which they have, analogous to that of a coparoener, 
is the right to demand a partition. None of the widows 
cla ™ }o be a manager of the joint Hindu 
jamtly of which the two minors were members.” 

1949 N/17 & 18 
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(The underlining (here italicised) is ours). It is 
pertinent to note that these observations were 
made by the learned Judge in connexion with 
the appointment of a guardian of the minors’ 
estate under the Guardians and Wards Act, and 
it was held that where the joint family consisted 
only of minors, a guardian could be appointed 
in respect of the joint family properties of the 
minor members. It is obvious that the question 
whether a female is competent or incompetent 
to be a karta of the joint family was not 
directly in issue in the Madras case. It is well- 
known that the primary consideration for the 
appointment of a guardian, under the Guar- 
dians and Wards Act is the welfare of the 
minor—( vide S. 7, Guardians and Wards Act) 
and the District Judge is justified in finding that 
in the particular circumstances of the case a 
guardian should be appointed for the minors (a 3 
was done in the Madras case), irrespective of 
the competency or incompetency of the mother 
to act as karta of the family. The observations, 
to which our attention has been pointedly drawn, 
appear to be based upon a priori reasoning. No 
authority has been cited to support them. The 
statement of law that none of the widows could 
claim to be a manager of the joint Hindu family 
of which the two minors were members, appears 
to us an ex cathedra pronouncement and we 
respectfully differ from it. 

[6] It is true that according to the old archaic 
views a woman was supposed to remain under 
the perpetual tutelage of some male member of 
the family throughout her life and that she did 
not deserve freedom. There are some Sanskrit 
texts which undoubtedly lay down this position 
whereas there are other texts which glorify the 
status of a woman and state that a widow is the 
surviving half of the husband. It cannot, how¬ 
ever, be denied that the .authority of the old 
Smritis and their commentaries has been rudely 
shaken by the requirements of the modern age 
and that the old principles of textual Hindu law 
have been fundamentally modifed or altered in 
many respects by judicial decisions and various 
legislative Acts. Hindu society has tremendously 
progressed in tune with the spirit of modern 
times and our concepts regarding the status of 
woman have radically changed not only in the 
domain of law but also in the body politic. It is' 
therefore, improper and unjustifiable to say that 
a woman is inherently incompetent to be the 
manager of a joint family because there are some 
obsolete and ante-diluvian texts which contain 
disparaging remarks about woman, in total dis¬ 
regard of the needs of modern society and the 
va9t changes in Hindu law. 

[7] There is nothing to prevent a female from 
being the manager of a religious endowment, 
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though she caonot perform any spiritual- func¬ 
tions. Vide Janoki Debi v. Gopal Acharjia 
G os warn t 9 cal. 766: (10 I. A. 32 P. C.), Srimati 
Janoki Debi v. Sri Gopal Acharjia 10 I A 32: 
(9 cal. 766p. C.) and Keshavbhal v. Bhagirthi 
Bai 3 Bom. H C A c 75. If a female cm act as 
the manager of a religious endowment in which 
ehe has no personal interest, there is apparently 
no reason why she cannot act as the manager of 
a joint family estate in which ehe has admittedly 
a personal interest. 

[8l It is beyond question that the status of a 
Hindu woman has been materially changed by 
the Hindu Women’s Rights to Property Act. If a 
coparcener gets interest in the joint family pro¬ 
perty by birth, she gets interest by marriage. She 
has as much right to enforce a partition of her 
share as a coparcener has .and, except for the 
right of survivorship, her position is practically 
analogous to that of the coparcener. No doubt the 
interest that she gets is a widow’s estate, but in 
the matter of management of that estate she has 
the same rights and is subject to the same dis¬ 
abilities a3 the managing coparcener of a joint 
Hindu family. In this respect their positions are 
in pan materia, according to the principles laid 
down by the judicial Committee in the well known 
case of Hunooman Per shad Panday v. Mt. 
Babooee AIunraj Koonweree t 0 M. I. A. 393: (l Sar. 
652 V. C.). 

[9} According to the Dayabbaga law, the 
foundation of a coparcenary is first laid on the 
death of the father. The property of the deceased, 
separate as well as ancestral, is inherited by his 
male heirs as coparcenary property and is held 
by them as coparceners. On the death of any one 
of the coparceners, his heirs succeed to his share 
in the coparcenary property and they become 
members of the coparcenary. Such heirs, in 
default of male issue, may be bis widovp or widows 
or his daughter or daughters. These too, though 
females, get into the coparcenary, representing 
the share of their husband or father as the case 
may be A coparcenary under the Dayabhaga 
law may thus consist of males as well as 
females. (Vide Mu Ha's Principles of Hindu Law, 
lOfcb Edn , Para. 277, page 838). It is, therefore, 
obvious that under the Dayabhaga law a widow 
becomes a coparcener with male coparcener and 
she can consequently become the karta of the 
coparcenary or the joint family, although she 
or any other coparcener does not possess the 
right of survivorship, particularly if she is the 
only member sui juris left in the family. 

[ 10 ] It is true that under the Mitakshara law, 
no female can be a coparcener with male coparce¬ 
ners, presumably because she does not possess 
the right to take by survivorship, but we do not 
think that either this right or the status of a 


coparcener is a sine qua non of competency to^ 
become the manager of a joint Hindu family ofi 
which she is admittedly a member. 

[Ill So far as this province is concerned, the 
matter has been settled by judicial authorities. 
It has been laid down by a Full Bench of the 
late Judicial Commissioner’s Court in the case of 
Keshao Bharati v. Jagannath, 22 N. L. R. 5,10: 
(A I R (13) 1926 Nag. 81 (F B)), that any adult 
member of the family, male or female, is entitled 
of right to be the manager of a joint Hindu 
family. This decision was relied upon by Puranik 
J. in the case of Pandurang Dahke v. Pandu- 
rang Gorle, I L R (1947) Nag 299: (A I R (34) 
1947 Nag. 178), and it has been held by the 
learned Judge that mother can be the manager 
of a Hindu family This view has also been laid 
down by a Division Bench of this Court in Sada- 
sheo v. Thakur Halaksmgh F. A. No. 66 of 1940, 
D/ 15 10.1945. In Para. 8 of the judgment the 
learned Judges have observed as under: 

“He left a widow and three minor song. In the 
absence of any adult male member in the family the 
mother was the manager of the family and aoted as 
6uch It is in that capacity that she incurred debts for 

the benefit of the family.Inasmuch as the mother 

Sukhrani was the manager of the family consisting of 
herself and her mmor sons she was entitled to raise 
money for family purposes and for the benefit of the 
estate whenever required.” 

[ 12 ] We feel, therefore, no hesitation instating 
that Mat. Kesar Bai is the karta of the joint 
family consisting of herself and her two minor 
sons, and we answer the question in the affirma¬ 
tive. In this view of the case we direct the 

applicant to pay all the costs of the reference. 

* * * 

V.B.B. Answer in the affirmative. 
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Bose J. 

Sheosajansingh Ambersingh and others — 
Applicants v. Gokulsingh Bisansmgh — Non- 
Applicant. 

Civil Revn. No. 209 of 1947, Decided on 9th April 
1948, from order of Addl. Dist. Judge, Betul, dated 3rd. 
March 1947. 

Guardians and Wards Act (1890), S. 9 — District 
Court cannot proceed against third person who has 
taken possession of ward’s property. 

The District Judge is not a civil Court under the 
Guardians and Wards Act and as such has no power 
over third parties His powers are strictly confined to 
those conferred upon him by the Act. He has con¬ 
trol over the ward and over the guardian and over 
persons who have custody of the person of the ward, 
but none over third parties who have entered into pos¬ 
session of the property of the ward whether rightly or 
wrongly: A. I. R. (12) 1925 All. 277 and A. I. R. (16) 
1929 All. 697, Rel. on; A. I. B. (31) 1944 Nag .334, 
Disting. [Para 3] 

Annotation : (’46-Man.) Guardians and Wards Act, 
S 9 N 1. 

P. K. Tare—ior Applicants. 

M. R. Bobde —for Non-Applicant. 




*9*9 Muncl. Committee, Morsi 

Order.— The only question here is whether in 
a guardian and wards proceeding the District 
Judge can proceed against a stranger and direct 
him to hand over the ward’s property to the 
guardian. 

[ 2 ] The non-applicant Gobulsingh was ap¬ 
pointed guardian of the person and property of 
a minor Kasiabai on 1st May 1939 . Kasiabai was 
then possessed of an occupancy holding which 
was duly placed in the guardian’s possession on 
his appointment. Kasiabai died on 24 th May 1945 
and thereupon the landlord dispossessed Gokul- 
singh and entered into possession of the property 
claiming that the tenancy had escheated to him 
because Kasiabai left no heirs. Gokulsingh claims 
to be the heir and applied to the Court to be 
placed in possession. 

[3] I need not consider here whether a guar¬ 

dian can exercise control over his ward’s pro¬ 
perty after the ward’s death because, in my 
opinion, the position would have been the same 
had Kasiabai still been alive. Equally, it is ir¬ 
relevant for present purposes that Gokulsingh 
|daims to be the heir. The District Judge is not 
a civil Court under the Guardians and Wards 
Act and as such has no power over third parties. 
His powers are strictly confined to those confer¬ 
red upon him by the Act. He has control over 
the ward and over the guardian and over per¬ 
sons who have custody of the person of the ward, 
but none over third parties who have entered 
into possession of the property of the ward whe¬ 
ther rightly or wrongly. It is to be observed that 
8. 25 of the Act makes special provision for a 
case where the ward is in the custody of a third 
party. Jurisdiction to deal with that third party 
for the limited purposes of custody is expressly 
oonferred. There is no similar provision regard¬ 
ing the ward’s property. 0 

[4] Of the cases cited at the bar Earbans 
Singh v. Rajindar Kunwar, 47 all. 313, 815 : 
(A. I. R. ( 12 ) 1925 ALL. 277) and Chandrika Rai 
v. Srikant Rai, 61 ALL. 899, 900 : (a. 1. r. (ic) 

*u 29 t LL * 597) broadl y Gnu nciate this principle 
though the facts may not be entirely similar. 
Ihe case of Sugrabi v. Mustakem Khan, I.L.R. 
(1944) Nag. 628 : (A. I. R. (31) 1944 Nag. 334) is 
not in point because there the possession of the 
property was with the guardian and not a 
stranger and the Court exercised its powers of 
control over the guardian. 

[6] The revision succeeds. The order of the 
Jower Court is set aside and Gokulsingh’s appli. 
cation to that Court is dismissed with costs here 
and in the lower Court. Counsel’s fee rs. 50 

B • Q,D • Revision allowed. 
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Padhye J. 

Municipal Committee , Morsi - Appellant 
v. Kamal Naram a,id another—Respondents. 

8tb U A°„'ri| 8f i < !,'T7 d , App€a ‘ No - 3 13< «. D'Cided „„ 

AmAr^ rJ/ 94 7v f ^ m L 0rder 0f 2nd Add!. Di*t Jud -o 
Anuaoti, D/- 4th October 1945. r * 

P p C ,1908 >' ?• 38 - Powers of e*ecu.in B 
Court _ Executing. Court can refuse to execute 
decree only if illegality is patent on its face. 

Before an executing Court can be permitted to refuse 
to execute the decree the illegality of the decree should 
be quite patent and on its very face; there should bo 
nothing which could be treated as having removed the 
mvahdity if any either by the judgment-debtor’s taking 

the Po 8 ! ePS °,l by h ' 3 SUb , mittia ° <o the jurisdiction ol 
i h T r ?n r V? Q .? J e v Wlter of tbo txcc ution of the decree. 
A.I.R, (30) 1943 Nag. 165; A.I.R. (23) 1936 Nag. 1(FB) 

and A. I. R. 133) 1946 Nag. 311, Bel. on. (p ara 6] 

A decree was passed in favour of a Village Sanitation 
Committee which was not a juristic person. Sub¬ 
sequently the Municipal Committee wLich was a 
juristic person was substitu.ed as the legal represen¬ 
tative of the decree-holder. The Municipal Committee 
ook outseveral executions and realised decretal amounts 
in part. The judgment-debtor also applied for instal¬ 
ments which were granted. In a subsequent execution 
the judgment-debtor objected that the decree being in 

c"beicg exe°o n uled. SU ° PerS ° D W “ 3 anull ' t3 ““ 8 Capable 

Keld, that the case wa3 not one in which thn 
illegality or invalidity of the decree was on the face of 
'* so patent that the eaeouting Court could stef Us 
hands and say that it had no jurisdiction to execute 
the decree. 4 Mad. 324, Iiel. on. [Para 5] 

Annotation : (’44-Com) Civil P.C..S. 38, N. 8,Pt,22. 

R. S. Dabir — for Appellant. 

K. P. Batheria — for Respondents. 

x 7 u Ud ^ 6nt ' T In Civil Suifc No - 22 of 1933 the 
Village Sanitation Pancbayat Committee, Morsi 

through its secretary instituted a suit against one 

Makkalal and obtained a decree. Execution was 

also taken out and a portion of the decretal 

amount was realized by the Village Sanitation 

Committee. On 2lst May 1936 Makkalal died and 

his minor sons were brought on record as le^al 
representatives. ° 

[ 2 J On 22nd March 1937 a notification was publi¬ 
shed whereby the Village Sanitation Panchayat 
Committee was abolished and its assets and 
liabilities were taken by the Municipal Com¬ 
mittee, Morsi, which was established in that 
town. The name of the Municipal Committee 
was substituted as decree-holder according to the 
procedure under the Civil Procedure Code. The 
Municipal Committee thereafter took out several 
executions and realized decretal amounts in part. 

The decree was also transferred to the Collector 
for execution as early as January 1938 and as 
usual the execution case was pending there for 
more than 6 or 7 years. In the intervening period 
the judgment-debtors had also applied for instal¬ 
ments being granted to them and in fact the 
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balance unrealized out of the decretal amount 
was made payable by instalments. 

[3] Taking advantage of the decision in The 
Chairman , Villaye Sanitation Panchayat, 
Morsi v. Abdul Kadir , I. L. R. (1942) Nag. 717; 
(a.i.R. (29) 1942 Nag. 114) the judgment-debtors for 
the first time several years after the decree and 
also after the substitution of the name of the 
Municipal Committee as decree-holder objected to 
the execution of the decree on the ground that the 
decree was passed in favour of the Village Sanita¬ 
tion Panchayat which was a non-juristic person 
and as such the decree was a nullity and incapable 
of being executed. This objection prevailed in the 
Courts below and the Municipal Committee 
Morsi has filed the present miscellaneous (second) 
appeal. 

[4] It was not disputed in this case that the 
Village Sanitation Panchayat was a non-juristic 
person. What is contended is that the objection 
should have been taken to the suit itself instead 
of the secretary who may be one of the mem¬ 
bers of the Sanitation Committee and other 
members could have as well been joined to re¬ 
move any irregularity or even illegality, that 
the defect in the suit, if any, was removed after 
the name of the Municipal Committee Morsi 
which is admittedly a juristic person was sub9ti-_ 
tuted a9 decree-holder and that the question 
was barred by res judicata and in any event 
the judgment-debtors were estopped from rais¬ 
ing this objection when the executing Court and 
also the Collector had to the knowledge of the 
judgment-debtors proceeded on more occasions 
than one to execute the decree and had passed 
several orders relating to the execution, dis¬ 
charge or satisfaction of that decree. The lear¬ 
ned counsel for the appellant relied on Subra - 
manian Pattar v. Panjamma Kunjiamma, 4 
Mad. 324 and particularly on the observations 
at page 325 and also relied on a passage from 
Mulla’s Civil Procedure Code, 10th Edition, at 
page 1G4 which runs thus : 

“A Court executing a decree cannot go behind the 
decree. It mu3t take the decree as it stands. It has no 
power to entertain any objection as to the validity of 
the deoree, or that it was obtained by fraud or as to 
the legality or correctness of the decree, e. g., an objec¬ 
tion that the deoree sought to be executed was passed 
against a wroDg person or that it was pissed against a 
lunatic or a minor not properly represented, or that the 
Court which passed it had no jurisdiction to pass it.” 

[5l There is no dispute on the point that it 
was only in a very restricted sense that an exe¬ 
cuting Court could go behind a decree or could 
question the validity of the decree. The decree 
as it stands now, that means, as it is to be exe¬ 
cuted, is between two juristic persons and the 
judgment-debtors have for the last more than 6 
years accepted the Municipal Committee Morsi 


as their decree-holder and have also received 
advantages from that decree-holder in the shape 
of changing that deoree into an instalment de¬ 
cree and so on. This, in my opinion, therefore, is 
not a case in which illegality or invalidity of 
the decree i3 on the face of it so patent that the 
executing Court can stay its own hands and say 
that it has no jurisdiction to execute the decree. 
In my view the decision in Subramanian Pattar 
v. Panjamma Kunjiamma , 4 Mad 32 4 is 
quite apposite on the point and in that view the 
objection now raised by the judgment-debtors 

cannot be available to them. 

[6] The learned counsel for the respondents 
relied on Lakhmichand v. Biharilal I. L. R. 
(1943) Nag. 293 I (A. I. R. (30) 1943 Nag. 165), 
Murlidhar v. Gorakhram, A. I. R. (23) 1936 
Nag. 1 : (31 N. L. R. Sup. 57 F. B.) and Uttam- 
chand Motilalji v. Wasudeo Deorao : A. I. R. 
(33) 1946 Nag. 311: (I. L. R. (1946) Nag. 583). 
There is no doubt about the correctness of these 
decisions. In fact it is made quite clear in these, 
decisions that before an executing Court can be 
permitted to refuse to execute the decree the ille¬ 
gality of the decree should be quite patent and 
on its very fac3 ; there should be nothing which 
could be treated as having removed the invali¬ 
dity if any, either by the judgment-debtor’s tak¬ 
ing certain steps or by his submitting to the 
jurisdiction of the Cmrt in the matter of the 
execution of the decree. 

[7] lam clearly of the view that the orders 
of the lower Courts so far as they hold that the 
decree is not capable of being executed against 
the judgment-debtors (respondents) are not 
according to law and they are therefore set 
aside. The appeal is allowed with costs. Coun¬ 
sel’s fee Rs. 25. 

K.s. Appeal allowed . 


A, I. R. (36) 1919 Nagpur 132 [0. N. 52.] 

Hemeon J. 

Mohamudkhan and others — Accused — Ap¬ 
plicants v. Emperor. 

Criminal Revn. No. 264 of 1947, Decided on 13th 
February 1948, from order of 1st Addl. Sessions Judge, 
Akola, D I- 12th May 1947. 

(a) Highway — There is a right to conduct reli¬ 
gious procession accompanied by music through 
public street — Worshippers in mosque or temple 
have no right to compel processionists to stop 

music. 

In India there is a right to conduct a religious pro¬ 
cession with its appropriate observances through a 
public street so that it does not interfere with the 
ordinary use of the street by the publio and subject 
to lawful directions by the Magistrates. The taking out 
of a procession accompanied with music, whether as a 
part of religious worship or not, is within the civil 
rights of a community, but not an exclusive use of the 
highway for worship and worshippers in a mosque or 
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temple which abuts on a highway have no right to 
compel processionists to stop their music completely 
while passing a mosque or temple on the ground that 
there was continuous worship inside it : A. I. R. (12) 
1925 P. C. 36 and A. I. R. (18) 1931 All. 341, lid. on. 

[l’ara 4] 

(b) Penal Code (I860), Ss. 296 and 341—Religious 
procession lawfully engaged on public road—Pro¬ 
cession does not change its character by temporary 
stopping of music before mosque — Accused ob¬ 
structing it and not allowing it to pass by road in 
front of mosque—Accused are guilty under Ss. 296 
and 341. 

Where the Mahara of a certain locality were taking 
out the annual procession of their holy book to tho 
temple through a public road going in front of a 
mosque but were obstructed by the accused who refused 
to allow it to pass by that road : 

Held that a religious ceremony was in progress from 
the time when the procession started and as the pro¬ 
cession had not interfered with the ordinary use of the 
road by the public or contravened any traffio regulation 
or lawful directions issued by the authorities it was 
lawfully engaged on a highway in the performance of 
a religious ceremony and tho mere fact that it had 
temporarily stopped its music in front of the mosque 
could not change its character. The accused had there¬ 
fore committed offences under Ss. 296 and 341, Penal 
Code. [Pam 9] 

(c) Penal Code (1860), Ss. 143, 296 and 341—Pro¬ 

secution under, of eight accused — Conviction of 
five under Ss. 143, 296 and 341 and rest acquitted 
— In appeal one more accused acquitted —Convic¬ 
tion of remaining accused under S. 143 cannot 
stand. [Para 8] 

M. Y. Shareef and P. N. Rudra— for Applicants. 

R. Kaushalendra Rao , Govt. Pleader — 

lor the Crown. 

Order. — The applicants Mohammad Khan, 
Abdulla Khan, Ibrahim and Imamshah were all 
convicted and eaoh sentenced to undergo 15 days, 
4 months and 6 months rigorous imprisonment, 
running consecutively, under S3.341,143 and 296, 
Penal Code respectively by the First Class Magis¬ 
trate, Malkapur. In the same trial Abdul Razzak, 
the applicant in Criminal Revision no. 276 of 1947, 
was similarly convicted and sentenced. In appeal, 
the First Additional Sessions Judge, Akoia.main- 
tained the convictions but ordered the sentences 
to run concurrently. The applicants have all now 
come up in revision to this Court and it may 
here be added that their co-accused Bhikan, 
Abdul Rauf and Rasulshah were acquitted in the 
trial Court. 

[ 2 ] The prosecution case was, briefly stated, 
as follows. On the night of 20 th September 1946, 
the Mahars of Dhamangaon, Malkapur taluq, 
Buldana district, took out their yearly Samapti 
procession and were proceeding by the customary 
route in front of the mosque when they were 
stopped by the accused, prevented from going 
by that route and threatened with attack if they 
did so. They accordingly diverted their proces¬ 
sion and went by a route behind the mosque. 

[3] The applicants all denied that they had 
interfered in any way with the processionists on 


the night in question and tho applicant Abdul 
Razzak added that ho as police palcl was in tho 
middle of tho procession iu order to maintain 
order. He also stated that he did not know on 
which side of the mosque the procession used to 
pass in previous years. Tho agreement (Ex. i*.5) 
of 1944, on which the accused relied, related to 
the Balaji Sansthan and under its terms tho 
procession to that temple was permitted to pass 
on the road in front of the mosque but without 
music. The Mahars were not parties to that agree¬ 
ment and Balaji Sansthanwas entirely different 
from the Mahar Sansthan ; but even if they 
were bound by that agreement, they had not 
contravened it on the night in question and had 
stopped the music before they reached the mosque. 

[i] In India, as their Lordships of tho Judicial 
Committee of the Privy Council pointed out in 
Manzur Hussain v. Muhammad Zaman , 47 
ALL. 161 : (A. 1 . R. (12) 1925 P. C. 36), there is a 
right to conduct a religious procession with its 
appropriate observances through a public street 
so that it does not interfere with the ordinary 
use of the street by the public and subject to law¬ 
ful directions by the Magistrates. In Moham¬ 
mad Jalil Khan v. Ram Nath Katua, 53 ALL. 
484: (A. I. R. (18) 1931 ALL. 34l) it was held that 
this right was aD inherent right, that persons of 
every sect are entitled to take out religious pro¬ 
cessions through public streets provided that they 
do not interfere with the ordinary use of such 
streets by the other members of the public, that 
the taking out of a procession accompanied with 
music, whether as a part of religious worship or 
not, is within the civil rights of a community,, 
but not an exclusive use of the highway for wor¬ 
ship and that worshippers in a mosque or temple 
which abuts on a highway have no right to 
compel processionists to stop their music com- 
pletely while passing a mosque or timple on the 
ground that there was continuous worship in- 
side it. 

[53 The Mahars in the present case, were, 
therefore, entitled to take the procession accom¬ 
panied with music on the road in front of the 
mosque and it was not suggested that the pro¬ 
cession interfered with the ordinary use of the 
road by the public or that it contravened any 
traffio regulation or lawful direction issued by 
the authorities. In fact, the Mahars did not 
stand on their-rights, stopped the music before 
the mosque was reached and went to their tem¬ 
ple by another route, as they had been confron¬ 
ted by a big crowd of Muslims some of whom 
were armed with lathis. 

[6] The applicants, other than Abdul Razzak, 
were so armed and it was clear from the evide¬ 
nce on record that they had threatened to beat 
the processionists if they did not take another 
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route to their temple. It wa3 also clear that 
Gulam Hussain (D. W. 7), then Ilea] Constable, 
vrho was in charge of the procession, sided with 
the Muslims, but there wa3 no substance in the 
contention that the diversion of the procession 
was entirely due to him. His account to the 
eilect that the procession was not obstructed and 
that the diversion was due to the proposal of 
local Mahars was manifestly false, but he did 
not assert that he had taken any part in the 
incident. Dashrath (P. w. 3), constable, who was 
on duty with him, avowed that the accused had 
disregarded the Head Constable and announced 
that they would not permit the procession to pass 
in front of the mosque. The other evidence 
showed, however, that the Plead Constable and 
the applicant Abdul Razzak had told the pro- 
eessionists that they should take a different 
route and it was further clear from this evidence 
that the interference of these 2 persons came 
after the halting of the procession and the inti¬ 
midation of its members. 

[7] 'lhe applicant Abdul Razzak was not 
with the accused but on duty with the procession 
as police patel of the village and in that capacity 
he would act according to the orders of the Head 
Constable. He was not a member of an unlaw¬ 
ful assembly and had not wrongfully restrained 
any one or caused disturbance to the procession. 
All that he had done was to advise the proces- 
sionists not to pass the mosque and while this 
indicated a disregard of their right, it was also 
in the interests of public tranquillity and in 
accordance with the stand taken by the Head 
Constable who was in charge of those on proces¬ 
sion duty. The convictions of this applicant 
under ss. 143, 296 and 341, Penal Code, were, 
therefore, wrong. 


[8] There were originally 8 accused, but 3 o 
them were acquitted for the cogent reason tha 
although their names were known to the prose 
cution witnesses concerned, they were not men 
tioned in the first information report. This lef 
the 6 applicants and as Abdul Razzak has nov 
been acquitted, the position is that the 4 othe: 
applicants were responsible for what happenec 
, a t relevant time. In view of tbeir number 
(the convictions under S. 143, Penal Code, oanno 
be supported. It is, however, clear that thej 
were liable under 8. 341, ibid, as they had obs 
tructed the processionists and thereby prevented 
them from proceeding in the direction in whict 
they had a right to proceed. 

..^Section 296, ibid, runs as follows : 

, v ° luDtari, y causes disturbance to an’ 
assembly lawfully engaged in the performance of reli' 

g»pus wor9hlpt or religious ceremonies.shall be punishec 
with Imprisonment of either description for a tern 
which may extend to one year, or with fine, or wit! 


The contention that a9 the music had stopped 
when the disturbance took place, the assembly 
was not then lawfully engaged in the perfor¬ 
mance of religious worship or religious ceremo¬ 
nies cannot be accepted. The procession had not 
changed its character merely because the music 
had been temporarily stopped and as the evi¬ 
dence showed that the Mahars’ holy book was 
being taken to their temple, it was clear that a 
religious ceremony was in progress from the 
time when the procession started. The contention 
that the procession could not be so lawfully en-| 
gaged on a highway is without force, in view of' 
the decisions in Manzur Husain v. Muham¬ 
mad Zaman, 47 ALL. 151 : (a. I. R. (12) 1925 
P. C. 36) and Muhammad Jalii Khan v. Ram 
Nath Katua, 53 ALL. 484 : A. I. R. (18) 1931 ALL. 
341, cits up. 

[10] The convictions and sentences of Abdul 
Razzak are, therefore, set aside. The convictions 
of Mohammad Khan, Abdulla Kban, Ibrahim 
and Imamsbah under S. 143, Penal Code, are set 
aside, but their convictions under 89 . 341 and 
296, ibid, are maintained. Each of them was sen¬ 
tenced to consecutive terms of 15 days and 6 
months rigorous imprisonment under these 2 
sections by the trial Court, but the appellate 
Court ordered the terms to run concurrently. 
Although the conduct of the applicants was high¬ 
handed and reprehensible, I do not think that 
there is any need to return them to jail. The 
offences which took place about 17 months ago 
were not attended with violence and the appli¬ 
cants have each spent about a week in prison. 
They will have learned their lesson but having 
regard to the comparative gravity of the offen¬ 
ces, it would be proper to visit them with subs¬ 
tantial fines. Each of the applicants shall pay 
fines of Rs. 60 and Rs. 150 under Ss. 341 and 296 
respectively of the Penal Code. In default of pay¬ 
ment of the fine of Rs. 50, they shall each undergo 
1 week’s simple imprisonment, and in default of 
the payment of the fine of Rs. 150, they shall 
each undergo 2 months rigorous imprisonment. 

[11] Subject to these modifications, the appli¬ 
cation of Mohammad Khan, Abdulla Khan, 
Ibrahim and Imam Shah is dismissed. 

s * Order accordingly . 

A. I. R. (36) 1949 Nagpur 134 [C. N. 63.] 

Hemeon J. 

Dhawanji Rawji and others — Accused — 
Applicants v. Emperor. 

Criminal Revn. No. 76 of 1947, Deoided on 19th 
September 1947, to revise order of Sessions Judge, Jnb- 
bulpore, D/- 19th December 1946. 

Government of India Act (1935), S. 102(4) — Off¬ 
ence under Pipes Control Order. 1942 committed on 
20*10 1944—Prosecution launched on 9-11-1945 can 
be continued even after 30-9-1946 — Defence of 
India Act (1939), S. 1 (4). 



*9*9 Dhawanji Rawji v. Emperor (Hemeon J .) 

An offend under R. 81 (4) of Defence of India Rules 
read with Pipes Control Order, 1942, was committed on 


20th October 1944 when the Pipes Control Order, 194*2 
was in force The Pipes Control Order of 1942 was can¬ 
celled on 30th November 1944 and the prosecution was 
launched on 9th November 1945. 

Held, that prosecution could be continued even after 
80th September 1946, the date on which the Defence of 
India Rules and the Defence of India Act expired. 

[Faras 2 and 7] 

Dr. T. J. Kedar — for Applicants. 

R. Kaushalendra Rao,Govt. Pleader —for the Crown. 

Order. — The applicants, Dhanwanji, Moolji 
and Bhanji, all of Jnbbulpore are being prosecuted 
in the Court of the h'irst Class Magistrate, Saugor 
under s. 3, Military Stores (Unlawful Possession) 
Ordinance No.xxxill [33] of 1943 and under De¬ 
fence of India Rule 81 (4) read with the Pipes Con¬ 
trol Order, 1942, and a preliminary objection was 
entered in their behalf to have the proceedings 
dropped on the ground that the aforesaid Ordin¬ 
ance and the Defence of India Act and the rule 3 
thereunder had lapsed. This objection was rejec¬ 
ted by the trial Court, and in revision, the Ses¬ 
sions Judge, Jubbulpore, who held that the 
proceedings under the Ordinance could not con¬ 
tinue as it had lapsed, found that the prosecu¬ 
tion under the Pipes Control Order could con¬ 
tinue in virtue of the provisions of 8. 2 (a) (vii), 
and s 5, ordinance xvm [ 18 ] of 1946. The ap¬ 
plicants have now come up in revision to this 
Oourt. 

[ 2 ] The Pipes Control Order was issued under 
Defence of India Rule 81 ( 2 ), but the fact that 
the Defence of India Rules and Defence of India 
Act expired on 80 th September 1946 did not con¬ 
note that the prosecution, which began on 9th 
November 1945, could not be continued. a 3 in J. 
E. Gas Plant Manufacturing Co. v. Emperor, 

1 D. D. R. 439: (A.I.R. (34) 1947 P. G. 88 : 48 Cr. L. J. 
S86), their Lordships of the Federal Court had 
held that proceedings in respect of offences under 
Defence of India Rule 81 (4) can be continued 
even after 30th September 1946. 

[3] It was, however, contended that as the 
Pipes Control Order was cancelled on 30 th 
November 1944, it could not be kept alive by 
Ordinance xvm C18] of 1946 and Act xxiv [ 24 ] 
of 1946, S. 17 (3) (a) of which runs as follows : 

' * • • • * or purposes of the said Ordinance and 
this Act an order of the nature referred to in S. 5 of the 
Ordinance made before the commencement of the 
said Ordinance and not previously rescinded shall be 
deemed to be, and always to have been, an order in 
orce immediately before such commencement, notwith¬ 
standing that suoh order or parts of it, may not then 

have been in operation, either at all or in particular 
areas.” 

[4] The “said Ordinance” is ordinance xvm 
[18] of 1946 and the relevant part of s. 5 of that 
Ordinance runs : 

“Until other provisions are made under this Ordin¬ 
ance, any order, whether notified or not, made by what- 
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ever authority under R 80-B, or sub-r. (2) or sub-r (3) 
of R. 81 of the Defeoco of jndia Rules, in respect of 
any matter speeded in S. 3, which whs in force imme¬ 
diately before tho commooeoment of this Ordinanoo 
shall, notwithstanding tbo expiration of tho said rules 
continue in force so fur as consi-t-nt with this Ordin¬ 
ance and bo deemed to bo an order made under S. 3 . . .*’ 

[5] The title of that Ordinance which came 
into force on 1st October 1946 was the Essential 
Supplies (Temporary Powers) Ordinance, 191 G ; 
and S 3 empowered the Central Government to 
provide by notified order for the regulation or 
prohibition of the production, supply and dis¬ 
tribution of essential commodities and trade and 
commerce therein. Essential commodities were 
defined in 8. 2 and odo of the items in that sec¬ 
tion was "Iron and Steel” which would neces¬ 
sarily cover the galvanised iron pipes in respect 
of which the alleged offence was committed. 

[6] When that offence was allegedly com¬ 
mitted on 20th October 1944, the order was in 
force, but the prosecution did not begin until 
9th November 1945 and, as shown, the Order had 
been cancelled on 30th November 1944. It had 
prior to its cancellation, however, become just 
as integral a part of the.law as Defence of India 
Rule 81 (-2) under which it was promulgated : 
Bhagio%n Das Eamlapat v. King.Emperor, 
1946 N. L. J. 257 : (a. I. R. (33) 1946 Nag. 263 : 47 
Cr. L. J. 867). It follows that, whatever the 
effect of Ordinance xvm [ 18 ] of 1946 and Aot 
XXIV [24] of 1946, proceedings can continue 
against the applicants if there is provision for 
it in the Defence of India Act and Rules which 
were in force proprio vigore, when the prosecu¬ 
tion was launched, or elsewhere. On 30th March 
1946, i. e., prior to their expiry, Ordinance XII 
[121 of 1946 amended S. 1 (4), Defence of India 
Act in order inter alia to save prosecutions 
against breaches of Orders for acts or omissions 
committed before the expiration of that Aot. 

[7l The Defence of India Act was it9elf sub¬ 
ject to the Government of India Act, 1935, and 
under S. 102 ( 4 ) of that Act the provisions of the 
Defence of India Act ceased to have effect from 
30th September 1946 "except as respects things 
done or omitted to be done” before that date. 
These words in the view of their Lordships of 
the Federal Court in J. K. Gas Plant Manu¬ 
facturing Co. v. King-Emperor , ID L. R. 438 : 
(A.I.R. ( 34 ) 1947 p.c. 38 : 48 cr. L. J. 886) supra, 
authorised the continuation of a proseoution in 
respect of offences under Defence of India! 
Rule 81 ( 4 ). In that case their Lordships relied! 
on Wicks v. Director of Public Prosecutions, 
(1946) 63 T. L. R. (h. O.) 6 in which the House of 
Lords held that proseoution could be validly 
launched in respect of offences committed bet¬ 
ween April 1943 and January 1944 by a person 
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who was arrested on 31st March i9lG, although 
the Defence (General) Regulations, 1939, made 
under the Emergency Powers (Defence) Act, 
1939, expired on 24th February 194G. 

fsl In the circumstances the application is 
dismissed. 

D - s - Application dismissed. 


A. I. R. (36) 1949 Nagpur 136 [C. N. 54.] 

Padhye J. 


R ilham Roger Fernandez and others _ 

Accused—Applicants v. Emperor. 

Criminal Revn. No. 99 of ]9l7. Decided on 7th 
October 1947, from order of Addl. Dist. Magistrate, 
Akola, D/- Stli January 1947. 

C o att ! e Tres P ass Act (1871), s. 22 - Complaint 
under b. 20-Fine cannot be imposed-Compensa- 
tion can be awarded under S. 22 — S. 545 (1» (a), 

omTs. "° app,ication Criminal p - c - 


0 hue can be imposed on a complaint under S. 20. 

o no* * r yi n # such a complaint can, under 

. - of the Act, award to tbe complainant compensa- 
jon for the loss caused by tbe seizure or detention by 
the accused. This compensation to be awarded would 
include tbe amount which the complainant had to 
spend lor procuring the release of cattle. (Para 2] 

Where the appellate Court sets aside the fine imposed 
by the Magistrate, and awards compensation, this is 
not a fine under S. 045 (1), Criminal P. C. Sn it is not 
™ C u Be -°* awar< ! compensation under S. 5^5 (l) (a). 
What is awarded 13 compensation under S. 22, Cattle 
trespass Act : A. I. R. (12) 1925 Oudh 110, Eel. on. 

[Para 4] 

Annotation : (’46-Man.) Cattle Trespass Act, S. 22 
N. 6 ; (’46-Com.) Criminal P. C., S. 545 N. 1 & 5. 


(b) Cattle Trespass Act (1871), S. 22— Complaint 
under S. 20 — Claim for compensation for loss is 
not necessary — It is the duty of Magistrate to 
award compensation under S. 22— Cattle Trespass 
Act (1871), S. 20. [ Par a 8] 

Annotation : (’46-Man.) Cattle Trespass Act, S. 22 
N 10* 


I . F. JaJiatdar — for Applicants. 

Order. — The accused, William (who is now 
reported to have died) was the owner of survey 
No. 1 5 of mauza Umri. Over a portion of the 
field is a kotha which belonged and is in the 
possession of the complainant’s mother. On the 
ground that the complainant’s bullocks did 
damage to the field of the accused, the bullocks 
were seized and sent to the cattle pound on 
24th March 1946. 

[ 2 ] On 2nd April 194G, the complainant filed 
a complaint in the Court of the Magistrate 
under s. 20 , Cattle Trespass Act. This com¬ 
plaint was registered and enquired into by the 
Magistrate who convicted William and also his 
servant Sk. Rasul for having seized a pair of 
bullocks and impounded it in contravention of 
the Cattle Trespass Act. The learned Magistrate 
convicted both the accused and sentenced 
William to a fine of rs. 25 and Sk. Rasul to 


Rs. 15. Out of these fines Rs. 12 were to be paid 
to the complainant a3 compensation under S. 545 
(l) (a), Criminal P. C. Both William and his 
servant Sk. Rasul preferred an appeal. The 
appellate Court confirmed the finding that the 
pair of bullocks was illegally seized and im¬ 
pounded. It however held, and correctly, that 
no tine can be imposed on a complaint under 
S. 20, Cattle Trespass Act. The Magistrate trying 
such a complaint can, under S. 22 of the Act, 
a war I to the complainant compensation for the 
loss caused by the seizure or detention by the 
accused. This compensation £0 be awarded 
would include the amount which the complainant 
had to spend for procuring the release of cattle,. 

[3] The appellate Court found that the com¬ 
plainant wa3 entitled to Rs. G as compensation 
under S. 22 , Cattle Trespass Act and it ordered 
that each of the accused should pay rs. 3 as 
compensation to the complainant. It further 
directed that each of the accused should pay to 
the complainant Rs. 7-4 0 as compensation under 
S. 545 (l) (a), Criminal P. C. Both the accused . 
have filed this revision. 

[4] It has been correctly urged that no com¬ 
pensation can be awarded under S. 515 (l) (a). 
Criminal P. C., as this is not a case in which a 
fine has been imposed in appeal. The order im¬ 
posing fine by the first Court was correctly set 
aside by the appellate Court. What is awarded 
by the appellate Court is compensation under 
S. 22 , Cattle Trespass Act which is not a fine as 
contemplated by S. 545 (l), Criminal P. C. Id) 
Munney Mirza v. King-Emperor, A. 1 . r. (i2>- 
1925 oudh 110 : (25 or. L. J. 1116) where the accused 
was dealt with under s. 562, Criminal P. C., 
Wazir Hasan J. C. observed that the award of 
Rs. 50 as compensation under 8. 515, Criminal 
P. C., was illegal and without jurisdiction and 
it was consequently set aside by him in revision. 

I entirely agree with the view taken by Wazir 
Hasan J. C., and hold that the award of com¬ 
pensation under S. 515 (l) (a), Criminal P. C., in 
the present case was without jurisdiction, and it 
is accordingly set aside. 

[5] But for this one ground which prevails 
there appears to be no force in the other grounds 
raised in this revision. It is contended that the 
complainant could not validly present his com¬ 
plaint as under 8. 20, Cattle Trespass Act it is 
only the owner of the cattle who can maks 
a complaint either in person or by an agent 
personally acquainted with the circumstances of 
the case. There is nothing on this record to 
show that the complainant Kaikobad was not 
an agent of his mother and was not personally 
acquainted with the circumstances of the case- 
It is not also clear from the record whether tho 
pair of bullocks actually seized and detained 
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belonged to the complainant himself or to his 
mother, though it is clear that the kotha in 
survey No. 75 of mauza Umri belonged to the 
complainant’a mother. The objection was raised 
for the first time in revision. 

[6] It wa9 next urged that the complaint wa 9 
not filed within 10 days as required by law. 
There is no force in this ground as the com. 
plaint was actually filed on 2nd April 1046, that 
is on the loth day from the date of seizure 
which was 24th March 1946. 

_ [7] In the next ground it is urged that the 
trial Magistrate was not competent to entertain 
the complaint under s. 20, Cattle Trespass Act. 
No such objection was raised in the trial Court. 
According to s. 20 of the Act a complaint can 
be entertained either by a Magistrate of a dis¬ 
trict or any other Magistrate authorised to 
receive and try the oharges under the Cattle 
Trespass Act without reference by the Magis¬ 
trate of the district. If an objection was raised 
in time it could have been shown that the trial 
Magistrate was one who was authorised to 
receive and try the charges under the Cattle 
Trespass Act. 

[8] In ground No. 4 it is contended that no 
compensation for loss caused by the seizure or 
detention should have been awarded as the same 
jWas not expressly claimed in the complaint. I 
fio not find any force in this contention as the 
complaint was filed under s. 20 , Cattle Trespass 
Act, and it is for the Magistrate to give relief 
under s. 22 of the said Act. 

[9] The other grounds in the application for 
revision are equally without force. The order 
of the appellate Court is upheld except for the 
fact that the accused applicants would not be 
liable to pay rs. 7-4-0 each as compensation 
under S. 545 (l) (a), Criminal P. C. The amount, 
if paid, should be refunded. The revision is 
partly allowed. 

R - G *D. Revision partly allowed. 


532 = A. I. R. (24) 1937 Nag. 135 = 1G9 I. C. OH, 

Overruled. 

District Court has no jurisdiction to entertain an 
application and imposo u fine under B. 10. 

. . fl’aras 10 ,v is] 

Omission to comply with the provisions of 3 or 5 
is an alienee ' under S. 10 within the meaning o'" 
S. 3 (37), General Clauses Act and S. 4 (11(c), Criminal 
P. C. Since S. 10 does not specify the Court bv which 
this^oflence is to bo tried, sub s. (2) of S. 29, Criminal 
P. C., conies into play and the ofleDce is triable b\ 
Courts set out in Sob. 2, Criminal P. C. : A. I. II. (15) 
1929 Sind 43; A.LR. (21) 1931 Bom. 1G9; A.I.R. (28) 
1911 Lab. 145 (F.B.) and A. I. It. (28) 1941 Mad. 897, 
liel. on; A. I. It. (19) 1932 All. 362; A. I. It. (22 
1935 Bom. 207 and A.I.R. (17) 1930 All. 81, Dissent.; 
I. L. It. (1937) Nag. 532 = A. I. It. (24) 1937 Nag. 

135 = 169 I. c. 648 , Overruled. 

(Paras 8, 10, and 18j 
Annotation :—(*4G Com.) Cr. I\ C., S 4 (1) (o) N 3; 
S. 29 N. 1; (’46-Man.) General Clauses Act, S. 3 
N. 19; (’46-Man.) Mussulman Wakf Act, S. 10 N. 1. 


(b) Mussalman Wakf Act (1923), S. 5 _ S. 3 not 
complied with —S. 5 does not come into operation. 

Section 5 cannot come into operation if S. 3 has not 
been complied with : A. I. It. (28) 1911 Bom. 152, 
licl. on. [Para ls j 

Annotation : — (’46-Man ) Mussalman Wakf Act, 
S. 3 N 1; S. 5 N 1. 


(c) Interpretation of Statutes — Hardship and 

policy—Questions of, are foreign to matter of con¬ 
struction when there is no ambiguity—Mussalman 
Wakf Act (1923), Ss. 3 and 5. [p ftra l3 j 

(d) Interpretation of Statutes—Construction lead¬ 
ing to absurdity and failing to give effect to inten¬ 
tion of Act as gathered from preamble — Court is 
competent to rewrite section so as to give effect to 
that intention. 


It is only when there is a doubt, patent absurdity or 
when a paiticular construction lead9 to an absurdity 
and fails to give effect to the plain intention of the Act, 
which intention is to be gathered from tbe preamble, 
that tbe Courts are competent to rewrite the section in 
such a way a3 to give effect to tbe Act. [Para 16J 

No absurdity can be deduced simply because, in tbe 
view of tbe Court, it is uojust to deal with the man 
who complies with tbe law in the first instance by 
filing his particulars (as required by S. 3, Mussulman 
Wakf Act, 1923) within time and then commits sub¬ 
sequent breachts, (S. 5 of the Act), more harshly than 
with one who fails to comply with the law from tbe 
beginning. (See Pfc. (b)): Cas< law referred. [Para 17] 


In Civil Revn. No. 90 of 1947. 


A. I. R. (86) 1949 Nagpur 137 [C. X. 55.] 

FULL BENCH 


Bose A. C. J., Sen and Mudholkar JJ. 


Abdul Rauf—Applicant v. Hafiz Moham. 
mad Umar and another—Ron.applicants. 


Civil Revn. Nos. 90 and 103 of 1947. Decided on 
2nd September 1948, from order of Diet. Judge, 
Nagpur, D/- 7th December 1946. 


(a) Mussalman Wakf Act - (1923), S. 10 — Non- 
compliance is ‘ offence” — District Court can¬ 
not entertain application under S. 10 and impose 
«ne — Criminal P. C. (1898), S. 29 (2) — General 
Clauses Act (1897), S. 3 (37) : I. L. R. (1937) Nag. 


O. C. Banerjee — for Applicant. 

R. Kaushalendra Rao, Government Pleader (for 
No. 2) and A. Razak (for No. J) — 

for Non-applicants. 

In Civil Revn. No. 103 of 1947. 

R. R. Dandtge — for Applicant. 

OPINION. 

Two cases arising out of s. 10, Mussalman Wakf 
Act, 1923, have been referred to us. In the first, 
Civil Revision No. 90 of 1947, two questions arise; 

“(1) Whether the District Court is competent to 
entertain an applicatihn under S. 10 and 

(2) whether S. 5 can be called in aid in respect of 
subsequent statements of account in cases where the 
initial statement contemplated by S. 3 has not been 
filed.” 
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In the second case, Civil Revision No. 103 of 
1047, only the first point arises. 

[ 2 ] This opinion will govern both references. 
In both cases applications were made to the 
District Court requesting that action be taken 
against the respective non applicants under S. 10 
for failure to comply with the provisions of S. 3 
and, in Civil Revision No. 90 of 1947, for failure 
to comply with s. 5 also. 

[3] Section 10 is as follows : 

“Any person who is required by or under S. 3 . . . . 
to furnish a statement of particulars or any document 
relating to a wakf, or who is required by S. 5 to fur¬ 
nish a statement of accounts, shall, if he, without 

reasonable cause.fails to furnish such statement 

or document, as the case may be, in due time .... be 
punishable with tine which toay extend to five hundred 
rupees, or, in the case of a second or subsequent offence, 
■with fine which may extend to two thousand rupees.” 

It will be noticed that the section does not state 
which Court or tribunal is to entertain the ap¬ 
plication and impose the fine. 

[4] Every other section of the Act, except 
those where such a reference would be out of 
place, speaks of ' the Court” and expressly defines 
the functions and powers of "the Court” under 
the Act. Thu3, S. 3 which imposes the obligation 
to furnish certain particulars relating to wakfs 
states that the statements shall be filed in "the 
Court”. Section 4 which deals with the publi¬ 
cation of these particulars requires "the Court” 
to cause notice of the furnishing thereof to be 
affixed in some conspicuous place in “the Court” 
house and further empowers "the Court” to 
qiake a certain enquiry and to call for further 
particulars and documents. Section 5 fixes the 
time within which these and the subsequent 
statements set out in S. 5 are to be filed in “the 
Court” and empowers “the Court” to extend 
time. Section 6 requires an audit of the accounts 
furnished to “the Court”. Section 9 empowers a 
person to inspect these statements and parti¬ 
culars and to obtain copies with the permission 
of "the Court”. Section ll also refers to “the 
■Court” regarding court-fees and rules for the safe 
custody of statements, audit reports and deeds. 

[5] The only other sections, apart from s. 10 , 
are S. 1, which deals with the short title and ex¬ 
tent of the Act, S3. 7 and 8 which deal with 
costs and verification, and 12 and 13 which refer 
to the savings of other Acts and proceedings 
under them and a certain exemption. The word 
"Court” could not occur in S. l, 12 or 13, and as 
regards 8s. 7 and 8, though they do not refer to 
"the Court” they refer us back to Ss. 3 , 4 and 5 , 
all of which expressly refer to “the Court.” 

[6] Section 2 defines the word “Court". Nor¬ 
mally it is the Court of the District Judge. Now 
it is significant that this word should have been 
dropped in s. 10 alone, and in view of the pro. 
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visions of the General Clauses Act and the Cri¬ 
minal^ Procedure Code, we are not able to say 
that this was accidental. In any event we have 
to give effect to the clear and unambiguous 
language of these other Acts, and the position 
there is as follows. 

[7] First of all the word "offence” is defined 
in s. 3 ( 37 ), General Clauses Act, as also in S.4 (l) 
(o), Criminal P. C., to mean, "any act or omis¬ 
sion made punishable by any law for the time 
being in force.” 

[8] Section io, Mus3alman Wakf Act, express¬ 
ly states that the omission to comply with the 
provisions of the Act, etc., shall be “punishablej 
with fine etc.” Therefore it is clear that these 
omissions are "offences”. 

[9] Next comes the Criminal Procedure Code. 
Section 28 tells us where offences under the 
Indian Penal Code are to be tried. Section 29 (l) 
states that subject to the other provisions of the 

Code, any offence under any other law shall, 

“When any Court is mentioned in this behalf in 
such law, be tried by such Court.” 

and sub-s. ( 2 ), which is crucial here, states, 

11 When no Court is so mentioned, it may be tried 
. . . . subjeot as aforesaid by any Court constituted 
under this Code by which such offence is shown in the 
eighth column of Sch. 11 to be triable”. 

The eighth column to sch. 2 states that when the 
offence is punishable with fine only it may be 
tried by any Magistrate. 

[ 10 ] Now S. 10 , Musaalman Wakf Act, doss not 
specify the Court by which the offences with 
which it deals are to be tried. Therefore it does 
not mention any Court "in this behalf” within 
the meaning of S. 29 (l), Criminal P. C. That 
brings sub-s. (2) into play. Sections 28 and 29 
between them cover every conceivable offence. 
Section 5 also emphasises this position. In the 
circumstances we are of opinion that the only 
Courts competent to try the offences set out in 
8. 10 , Mussalman Wakf Act, are the Courts sefci 
out in 8ch. II, Criminal P. C. We are dear that' 
the District Court has no jurisdiction. 

[11] This was the viewtakeD in Ali Mohomed 
v. Emperor A. I. R. (15) 1928 Sind 43: (28 Cr. L. 
J. 954), Taker Saifuddin v. Emperor 58 Bom. 
302: (A. I. R. ( 21 ) 1934 Bom. 169), Shia Youngmen’a 
Association, Punjab v. Fateh Ali Shah I. L. R. 
(1941) 22 Lah 395: (A. I. R. (28) 1941 Lah. 145 P. B.) 
and Syed Ismail Sahib v.Ethikasha Sarquru 
I. It. R. (1942) Mad. 143 : (A. I. R. (28) 1941 Mad. 
897). It is also the view of Hidayatullah and 
Hemeon JJ. in the two references now under 
consideration. We respectfully agree with these 
learned Judges. 

[12] Some of the cases cited above insert the 
limitation that the District Court has no power 
to act under S. 10 where the wakf is denied, but 
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we do not think that that is relevant to the present 
matter. Whether the wakf is denied or not the 
District Court has no jurisdiction uuder S. 10. 
The Criminal Courts alone can impose the penal¬ 
ties specified there. 

[13] Questions of hardship and policy are 
foreign to a matter of construction when there is 
no ambiguity, but it has to'be remembered that 
the fine can extend up to Rs. 2,000 for all off. 
ences after the first. If the District Court were 
to be held competent to impose the fine then 
there would be no appeal, but it a Magistrate or 
Sessions Court does so then an appeal and a re¬ 
vision to the High Court will lie in the ordinary 
way. We cannot say whether this weighed with 
the legislature but there is at least as much 
justification on grounds of policy for reaching 
this conclusion as that. However, this is not 
really relevant. 

[14] A contrary view was taken by Pollock J. 
in Syed Abdul Sadi v. Abdul Lati /, I l R. 
(1937) Nag. 632 : (A. I. R. (24) 1937 Nag. 135) but 
though the learned Judge refers to s. 3 ( 37 ), 
General Clauses Act and to s. 29, Criminal P. C.’ 
be gives no reasons why their provisions should 
be ignored, nor does he notice that the word' 
“Court” has been dropped in S. 10 , though ex. 
pressly included in every other relevant section. 
He relied on Nasrullah v. Wajid Ali, 54 all. 

476 : (a. 1 . r. (19) 1932 ALL. 362), Kale Khan 
v. Karim , 37 Bom. L. R. 207: (a. 1 . r. ( 22 ) 1935 
Bom. 207) and Nasrullah Khan v. Wajid Ali . 
52 ALL. 167 : (A. I. R. ( 17 ) 1930 ALL. 81). With 
the utmost respect to the learned Judges who 
took this view, we are unable to agree with them 
and hold that Syed Abdul Sadi v. Abdul Latif, 

I. L. R. (1937) Nag. 632 : (A. I. R. (24) 1937 Nag. 
135) was wrongly decided. ° 

[16] As regards the Becond point, the offence 
prescribed by s. 10 in this behalf is when the 
statement etc. is not furnished “in due time.” 

The “due time” is prescribed by s 5 It states: 

“Within three months after 31st day of Maroh next 
following the date on which tho statement referred to 
in S. 3 has been f urnished, and thereafter within three 
months of 31st day of March in every yeir every muta- 
■walli shall prepare and furnish to the Court to which 
such statement was furnished 9 etc.” 

The section therefore in two places expressly pres- 

cribes the prerequisites to the application of that 

part of the seotion which deals with the filing of 

subsequent statements. We do not feel we can 

disregard the plain words of the section and 

create an offence not provided for by the ordinary 

laws of the land by re-writing this section. 

[ 16 ] Ifc was argued that when a particular 
construction leads to an absurdity and fails to 
give effect to the plain intention of the Act, 
whioh intention is here to be gathered from the 
preamble, then Courts are competent to rewrite 
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the section in such a way as to give effect to the 
Act. The following cases were relied on: Shri. 
dhar v. Narayan, I L. R. (i939) Nag 503, 507 : 
(A. I. R. (26) 1939 Nag. 227), Commissioner for 
Special Purposes of Income tax v. Pemsel, 
(1391) A. C. 531, 543 : (61 L. J Q u. 265), Pro - 
vmcial Government , C. P. and Iicrar v. Ifaji 
Habib, 1 . l. r. (1946) Nag. 930, 933 : (a. i. r. 
(34) 1947 Nag. 45 : 47 Cr. L. J. 840), Rex v. 
\asey , (1905) 2 K. B. 748 : (75 L. J. K. B. 19), 
Garby v. Harris, (1852) 21 L. J. Ex. 160: (7 Ex. 
591), Becke v. Smith, (1836) 6 L j. Ex, 54 57 : 
(46 R. R. 667), Mann v. Malcomson , (1805) 10 
E. R. 9, 10, 11 : (3 Moore N. S. 23), Ex parte 

James Greenwood, (1856) 27 L. j. q. b. 2 S, 31 
and The King y. Everdon , (1807) 103 E. r. 512 , 
513: (9East l 02 );ialso Grace's Statute Law, p. 454 . 

[17J We have no doubt that this can and 
should be done when there is doubt or a patent 
absurdity, but we cannot deduce an absurdity 
simply because in our view it is unjust to deal 
with the man who complies with tbe law in the 
first instance by filing his particulars within 
time and then commits subsequent breaches 
more harshly than with one who fails to comply 
with the law from the beginning. We agree with 
Beaumont C. J. in Gulam Hussain Alibhoy v. 
Emperor, 1 . l. r. (1941) Bom. 328 : (A. 1 . R. (28) 

Gr. **. J. 517) where he says: 

Pbe fourth point taken is that the conviction under 
S. o % Wussalman Wakf Aot is bad because S. 5 cannot 
come into operation unless S. 3 has been complied 
with. It is not an argument which invokes my sym- 
patliy, because it really enables the aocused to escape 
from the consequences of a breach of S. 5 by his 
own wrong in committing a breach of 8. 3; but on the 
wordiog of S. 5, I do not see any answer to the argu¬ 
ment. Section 5 provides that within tbreo mouths 
after 31st day of March next following the date on 
which the statement referred to in S. 3 has been furni¬ 
shed, and thereafter within three months of 31st day 
of March in every year, every rautwalli shall prepare 
and furnish to the Court a certain statement; but unless 
ft statement has been furnished under S. 3, there is no 
date within which he is required to furnish a statement 
under S. 5, and it seems to me that, on the wording of 
8. 5, there cannot be an offence under that section 
unless a statement has been delivered under S. 3.” 

[18] Our answers to the questions referred 
are; (l) That the District Court has no jurisdic¬ 
tion to entertain an application and impose a 
fine under s. 10 , Mussalman Wakf Act; (2) That 
Syed Abdul Hadi v. Abdul Latif, I. L. R. 
(1937) Nag. 532 : (A. I. R. (24) 1937 Nag. 135) wa3 
wrongly decided; (3) That S. 5 of the Act cannot 
come into operation if s. 3 has not been complied 
with. 

R -G-D. Answers accordingly. 
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Hemeon J. 

Shiv das Singh Ajodhya Singh — Applicant 
v. King-Emperor. 

Criminal Revn. No. 244 cf 1948, Decided on 23rd 
October 1948, from order of 1st Addl. Sessions Judge, 
Nagpur, D/- 7th June 1948. 

(a) C. P. and Berar Regulation of Letting of 
Accommodation Act (XI [11] of 1946), S. 2 — C. P. 
and Berar Collection or Information and Letting of 
Houses Order, 1946, is not ultra vires — C. P. and 
Berar Collection of Information and Letting cf 
Houses Order (1946). 

The C. P. and Berar Collection of Information and 
Letting of Houses Order, 1948, made under S. 2 of the 
Act inter alia, requiring the landlord of a house to 
inform the Deputy Commissioner of the district or such 
other parson as may be specified by him that a house is 
vacant within three days of the dato of the Order, or 
within three days from the date on which the landlord 
becomes finally aware that the house will become vacant 
or available for the other occupation on or about a 
specified date, is not ultra vires of the C. P. and Berar 
Regulation of Letting of Accommodation Act, 1946. 

[Para 4] 

(b) C. P. and Berar Collection of Information and 

Letting of Houses Order (1946), Cls. 2 (a) and 3 (1) 
—“House” refers to building or part of building, 
whether old or new. [Bara 5] 

(c) Criminal P. C. (1893), S. 423 — Enhancement 
of sentence — Original sentence of 6 months and 
fine of Rs. 100 or in default imprisonment for fur¬ 
ther period of 6 months — On appeal substantive 
sentence reduced to a day, already undergone and 
fine of Rs. 600 or in default further term of 6 
months—There is no enhancement of sentence. 

The original sentence was 6 months rigorous im¬ 
prisonment and a fine of Rs. 100, or in default of pay¬ 
ment a further term of 6 months rigorous imprisonment; 
the appellate Court reduced the substantive sentence to 
the imprisonment already undergone, viz. 1 day, and 
raised the tine awarded from Rs. 100 to Rs. 600, or in 
default of payment of the tine a further term of six 
months rigorous imprisonment : 

Held that there was no enhancement of sentence. 
The aggregate period of imprisonment which the appli¬ 
cant might have to undergo was appreciably less than 
the period of original sentence: A. 1. R. (18) 1931 Lah. 
159 ; 80 Mad. 103 (F. B.) and 23 Bom. 439, Bel. on. 

[Para 6] 

Annotation: (’46-Com.) Cr. P. C., S. 423, N. 33. 

Y. V . Jakatdar — for Applicant. 

B. L. Oupta, Advocate-General—tor the Crown. 

Order. — The applicant, Shivdassingh of 
Nagpur was convicted and sentenced to undergo 
6 months rigorous imprisonment and to pay a 
fine of Rs. loo under s. 8, Central Provinces and 
Berar Regulation of Letting of Accommodation 
Act, 1946, for contravention of cl. 3, Central Pro- 
vinces and Berar Collection of Information and 
Letting of Houses Order, 1946, by the First Class 
Magistrate, Nagpur. In appeal, the First Addi- 
tionai Sessions Judge, Nagpur, maintained the 
conviction but altered the sentence to the im¬ 
prisonment already undergone, viz., 1 day, and 
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fine of Rs. G00. The applicant has now come up 
in revision to this Court. 

[2] On 21 st June 1947, R. N. Goutam (P. W. S) 
Rent Control Inspector, saw that 2 blocks of the 
applicant’s house were occupied by P. J. Trivedi 
(p. w. 1) and Kakubhai (p. W. 2) and learned 
from them that they had been occupied since 
April 1947 on a monthly rental of Rs. 25. At the 
time of the Inspector’s visit another block of the 
house was under construction and when he went 
there on 10th July 1947, he found that it was 
occupied by D. S. Tambe who informed him that 
its monthly rental was Rs. 25. The applicant had 
not, however, given intimation of the letting of 
tho block to the authority concerned and he was 
in due course prosecuted. 

[3] In examination he admitted that he had, 
in April 1947, let out the blocks to P. J. Trivedi, 
and Kakubhai, but claimed that he had failed to 
furnish tho required information because of the 
fact that he bad fallen ill. In response to the 
charge his plea was that he had committed the 
offence. 

[4] The contention that the Order was ultra 
vires of the Central Provinces'and Berar Regu< 
lation of Letting of Accommodation Act, 1946 
was without force. The Order was made under 
S. 2 of that Act; and S. 2 empowered the Pro¬ 
vincial Government to provide by general or 
special order for regulating the letting and sub¬ 
letting of any accommodation or class of accom¬ 
modation whether residential or non-residential, 
whether furnished or unfurnished and whether 
with or without board. The section also in parti¬ 
cular empowered the Provincial Government to 
provide by general or special order for collecting 
any information or statistics with a view to re¬ 
gulating any of the matters shown in Cls. (a), 
(b) and (c) of the section. The order was, as stat¬ 
ed, one which was made under that section and 
it inter alia required the landlord of a house to 
inform the Deputy Commissioner of the district 
or such other person as may be specified by him 
that a house is vacant, within three days of the date 
of the order, or within three days from the date 
on which the landlord becomes finally aware that 
the house will become vacant or available for 
the other occupation on or about a specified date. 
The landlord was also inhibited from letting the 
house except in accordance with cl. 4 of the 
Order. All of this was manifestly intra vires of 
the Act. 

[5l The suggestion that the Order referred to 
old houses and not to new buildings cannot be 
entertained, as the word “ bouse " is defined in 
clause 2 (a) of the Order as a building or part of 
a building, and it follows that the words “Every 
landlord of a house" in cl. 3 (l) mean every 
landlord of a building or part of a building. 
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[Clearly enough, these words do not merely refer 
|to an old building or part of an old building 
alone, but to a building or part of a building, 
whether new or old. 

[6] The conviction wa9, therefore, in order and 
it is maintained. The claim that the appellate 
Court had enhanced the sentence is not tenable. 
In fact the original sentence was G months rigo¬ 
rous imprisonment and a fine of Rs. 100 , or in 
default of payment a further term of G months 
rigorous imprisonment; while the appellate 
Court reduced the substantive sentence to 
the imprisonment already undergone, viz., l day, 
and raised the fine awarded from Rs. 100 to 
Rs. 600, or in default of payment of the fine a 
further term of six months rigorou9 imprison- 
ment. In Muhamviad Hussain v. The Grown, 
12 Lah. 449*. (A. I. R. (18) 1931 Lah. 159:32 
Cr. L. J. 1217) the petitioner was sentenced by a 
Magistrate to one year’s rigorous imprisonment 
and Rs. 60 a fine, or six months further rigo¬ 
rous imprisonment in default; and on appeal 
the Sessions Judge altered the sentence to one 
of six months rigorous imprisonment and 
Rs. 500 fine, or six months further rigorous im¬ 
prisonment in default. In revision, Coldstream J. 
held that the alteration wa3 not an enhance¬ 
ment, because when the aggregate period of 
imprisonment which the accused may have to 
undergo is to any extent less than the period of 
original sentence, the fact that a fine is imposed 
by the appellate Court would not in law be an 
enhancement of the sentence. In Bhakthavat- 
salu Naidu v. Emperor , 30 Mad. 103: (5 cr.L J. 
36 P.B.) a similar view had been taken by a 
Full Bench ; and in Queen-Empress v. Chagan 
Jagannath, 23 Bom. 439, a Division Bench of 
the Bombay High Court held that where the 
appellate Court had altered a sentence of nine 
months rigorous imprisonment to a sentence of 
six months rigorous imprisonment and a fine of 
Rs. l,C0o and in default of payment three 
months rigorous imprisonment, there had been 
no enhancement of sentence as the sentence of 
three months rigorous imprisonment in default 
of payment did not make the whole sentence of 
imprisonment longer than it was before. I am 
in respectful agreement with these authorities 
and would point out that in the case before me 
the aggregate period of imprisonment which the 
applicant might have to undergo is appreciably 
less than the period of the original sentence. 

[7] It seems to me, however, that the fine 
awarded, viz., rs. 600 , in appeal was somewhat 
excessive, in view of the fact that the applicant 
was, it appears, in hospital when the buildings 
were let to the tenants in question. He is also, 
I understand, a man who is by no means afflu. 
ent, for, although he had built the blocks in 
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question, he had borrowed the money therefor 
from a housing society. In all the circumstances 
of the case, a fino of Rs. 200 will suffice and I 
order accordingly. In default of payment of the 
fine, he shall undergo 2 months rigorous im¬ 
prisonment. 

[8] Subject to this modification, the applica¬ 
tion i3 dismissed. 

R.G.D. Application dismissed. 
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Bose and Sen JJ. 

Premchand Bhikabhai — Plaintiff — De¬ 
cree-holder — Appellant v. Ramdeo Sukdeo 
Marivadi—Defendant — J udgment-debtor — 
Respondent. 

Misc. First Appeal No. 99 of 1946, Docided on 25th 
February 194S, from order of 2nd Civil Judge, 1st 
Class, Akola, D/* 18th January 1946. 

(a) Decree—Construction—Instalment decree— 
Decretal amount to be paid in certain fixed instal¬ 
ments on fixed dates with -interest due — Whole 
executable on default of any two consecutive 
instalments — Default in payment of first instal¬ 
ment — Second instalment paid in Court on date 
next to due date, Court being closed on due date — 
Interest paid on decretal amount minus amount of 
first defaulted instalment — Payment held to be 
good. 

By a compromise decree passed on 6th November 
1943, it was ordered and decreed in terms of the com¬ 
promise that the defendants do pay to the plaintiff the 
sum of Rs. 5,936-4-0 in yearly instalments as shown 
below with interest at the rate of Rs 7 0-0 par cent 
per annum from that date till realization, interest due 
to be paid along with the instillment : (1) Rs. 86-4-0 
on 6th November 1944, (2) Rs. 300-0-0 on 6th Novem¬ 
ber 1945, (3) Rs. 500-0-0 on 6th November 1946 and so 
on. The last and 11th instalment of Rs. 900-0-0 was 
to bo paid on 6th November 1954. In default of any 
twoi consecutive instalments the whole was to be due 
and the interest was to be treated as part of the instal¬ 
ment. There was no stipulation between the parties 
that along with each instalment the entire amount of 
interest duo which remained unpaid was payable along 
with that instalment. The judgment-debtor did not pay 
Rs. 86-4-0 or the interest due on 6th November 1944. 
They deposited in Court Rs. 713 on 7th November 
1945, the Coart being closed on 6th November 1945 on 
account of a local holiday for Bhau-Bij. The deposit 
of Ra. 713 consisted of Rs. 300 the amount due on 
6th November 1945 and Rs. 413 interest for one year 
ending on 6th November 1945 on decretalamount minus 
the amount of the first instalment of Rs. 86-4-0 : 

Held on construction of the decree in the light of 
the terms embodied in the petition of the compromise, 
that the interest payable along with the seoond instal¬ 
ment of Rs. 300 was to be paid on the remaining sum, 
which would mean the amount of the decree minus 
the amount of the first instalment. Hence, in deoiding 
whether there was a default in the payment of the 
second instalment, the amount of interest which was 
payable along with the first instalment and had 
remained unpaid could not be taken into consideration 
any more than the fact that the first instalment had 
not been paid. [Paras 18 and 19] 
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(b) Civil P. C. (1903), O. 21, R. 1 — Compromise 

decree tor payment by instalments — Decree not 
pre-cribing mode of payment — Judgment-debtor 
has opiion to pay amount either out of Court or to 
deposit it in Court whose duty is to execute the 
decree : 3-3 Bom. 33; A.I R. (10) 1923 Na™. 246; A.I R 
(12) 1925 Mad. 713; 3 C. L. .7. 339 and' A. I. R. (22) 
1935 Lab. 369. Rel. on; A I. It. (16) 1929 All. 207 and 
A. I. R. (25) 1938 All. 199, Dissent. (Para 22] 

Annotation: (’l4 Coni.) Civil P. C., 0. 21, R. 1 , N. 3. 

(c) Limitation Act (1908), S. 4 —Instalment com¬ 
promise decree _ Court closed on holiday on due 
date oi payment of instalment-Instalment paid on 

next opening date — Payment is not out of time _ 

General Clauses Act 1 1897). S. 10: A. I. R (16) 1929 
All 20 1 . A. I. R. (25) 1938 All. 199 and A. I. It. (25) 
1938 i’at. 451, Dissent.; Cate law relied on. 

[Paras 26 and 23] 

Annotation : (’42 Com ) Limitation Act. 3. 4, N. 3; 

('4G-.\lan ) General Clauses Act, 3. 10, N. 2. 

-V. R. Liotdc — for Appellant. 

A. V. Khare and T. D. Pendharhar _ 

for Respondent. 

Sen J.—This is a decree-holder’s appeal. The 
questions for decision in this appeal are whether 
there was a default in the payment of two 
consecutive instalments payable under the com¬ 
promise decree, dated 6th November 1943, in 
Civil Suit No. 1-A of 1941 and whether the entire 
amount has become exigible. The decision turns 
on the construction of the decree. 

[ 2 l In order to decide the questions involved 
in this appeal it is necessary to set out briefly a 
few relevant facts. They are these : 

[3] The appellant obtained a preliminary 
decree for sale on 19th August 1941 against the 
respondent and his deceased father for payment 
of Rs. 5,986 4-0 inclusive of interest and costs. 
The date fixed for payment of the decretal 
amount was 19th February 1942. The appellant 
filed First Appeal No. 1 of 1942 in this Court on 
22nd December 1941 for modification of the 
decree by enhancing the decretal amount by 
Rs. 1,419 6-3. The respondent filed a cross-objec- 
tion on 23rd February 1942 under o. 41, R. 22, 
Civil P. C. 1908, and asked that the decretal 
amount be made payable in instalments. 

[4] During the pendency of the appeal the 
decree-holder made an application on 20th Febru¬ 
ary 1942 for a final decree for sale. 

[ 6 ] The judgment-debtor Ramdeo made two 
applications on 19th September 1942; (l) for ex¬ 
tension of time under sub-r. ( 2 ) of R. 4 , o. 34, 
Civil P. C. 1908, and ( 2 ) for instalments under 
S. 11 , C. P. & Berar Money-lenders Act, 1934. 
Issues were framed on 24th July 1943 but 
before evidence was recorded, Ramdeo withdrew 
the application for grant of instalments made 

under s. ll, C. P. and Berar Money-lenders 
Act, 1934. 

[6] The parties made a joint application on 
6th November 1943 and asked that the adjust¬ 
ment of the decree be recorded and a consent 
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decree be drawn up in terms of the compromise 
set out in their application. The trial Court re¬ 
corded the compromise and passed the following 
decree on Cth November 1943: 

‘ It is ordered and decreed in terms of compromise 
tnat the defendants do pay to the plaintiff the sum of 
Rs. 59'6-4-0 in yearly instalments as shown below with 
interest at rate Rs. 7-0-0 per cent per annum from this 
date till realization. Interest due shall be paid along 
with the instalments. 


1 . 

Rs. 

86-4-0 

on 

6 11-1944. 

2. 

Rs. 

300-0-0 

on 

6-11-1945. 

3. 

Rs 

500 0 0 

on 

6-11-1946. 

4. 

Rs. 

500-0-0 

on 

6-11-1947. 

5. 

Rs. 

500-0-0 

on 

611 1948. 

6. 

Rs. 

600 0 0 

on 

6-11-1949. 

7. 

Rs. 

600 0-0 

on 

6-11-1950. 

8. 

Rs. 

600-0-0 

on 

6 11-1951. 

9.* 

Rs. 

700 0-0 

on 

6-11-1952. 

10. 

Rs. 

700-0-0 

on 

6-11-1953. 

11. 

Rs. 

900-0-0 

on 

6-11-1954. 


In default of any two consecutive instalments the 
whole will be due and interest will be treated 03 a part 
of the instalment.” 

[7] The judgment-debtors did not pay Ra. 86 4-0 
or the interest due on 6th November 1944. The 
judgment-debtors deposited Rs. 713 on 7th Nov¬ 
ember 1945. It may be mentioned here that 
the lower Court was closed on 6th November 1945 
as a local holiday for Bhau-bij. 

[8] The judgment-debtor Sukhdeo died on 
16 th November 1945. The sole judgment debtor is 
now Ramdeo. The decree-holder made an appli¬ 
cation against him on 6th December 1945, for 
execution of the decree dated 6th November 
1943, for Rs. 7577-8-0 and in the alternative fora 
final decree for sale on the allegation that the en- 
tire amount had become exigible because the 
judgment-debtors made default in the payment 
of two consecutive instalments. 

[9] In his written statement dated 18 th 
January 1946, Ramdeo the judgment-debtor, de¬ 
nied that there was any default in the payment 
of two consecutive instalments, and stated that 
the deposit of Rs. 713, consisted of Rs. 300 for 
the second instalment due on 6th November 
1945 together with the interest due and the depo¬ 
sit was made on 7th November 1945 because the 
6th November 1945 was declared a holiday for 

Bhau-Bij. 

[ 10 ] The executing Court accepted the conten¬ 
tion of the judgment-debtor and by the order 
dated 18th January 1946 held that there was 
no default in the payment of two consecutive ins¬ 
talments and directed the decree-holder to amend 
his execution application and granted judgment- 
debtor time to pay the 1 st instalment. The judg¬ 
ment-debtor was absent on 16th February 1946, and 
had not paid the first instalment. On that date, 
the execution application was dismissed aainfruc- 
tuous because the deoree-holder bad not amended 
his execution application and stated that he wan- 
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ted to appeal against the order passed on 18 th 
January 1946. 

[11] The present appeal is directed against 
the orders passed on 18th January 1046, and 
16th February 1946. 

[12) We have set out the consent deoree 
dated 6th November 1943, in paragraph 4, of our 
order. Under the decree, the first instalment of 
Rs. 86 4-0 was payable on 6th November 1944. 
Interest due was also payable along with the ins- 
talment. There was a dispute between the par¬ 
ties regarding the period for which it was payable. 
According to the decree-holder, Rs. 1137 4 0 were 
payable as interest on Rs. 5986 4 0 at 7 percent, 
per annum from 19th February 1942 to 6th Nov¬ 
ember 1944. According to the judgment-debtor 
interest was payable on Rs.5986-4-0at7 percent, 
per annum from 6th November 1943, the date of 
the decree, to 6th November 1944. It is not neces- 
eary for the purpose of this appeal to decide which 
contention is correct, because there was a default 
in the payment of the first instalment as neither 
the instalment of Rs. 86-4-0 nor any interest was 
paid on 6th November 1944. 

[18] The second instalment of rs. 300 was pay. 
able on 6th November 1945. The judgment-debtor 
deposited rs. 713 in the lower Court on 7th Nov¬ 
ember 1945. 

[14) Two points arise for decision: (l) whether 
the deposit of Rs. 713, was a complete payment 
of the second instalment due on 6th November 
1945, and (2) whether the deposit on 7th Novem¬ 
ber 1945, was a valid payment of the second ins¬ 
talment due on 6th November 1945. 

[l6] The deposit of Rs. 713, consisted of two 
items: 

“R*. 300 the amount of Becond instalment due on 
6th November 1945: and Rs. 413 interest on Ra. 6900 

at 7 per cent per annum for one year ending on 6th 
November 1945. 

Total Rs.~7l3, 

[16] The learned counsel for the judgment- 
debtor submitted that the deposit of Rs. 713 was 
a complete payment of the second instalment to¬ 
gether with interest. The learned counsel for the 
deoree-holder contended that the deposit of Rs. 713 
was not a complete payment of the second in¬ 
stalment together with interest because the 
judgment-debtor did not deposit the amount of 
interest due on Rs. 6986-4-0 at 7 per cent, per 
annum from 19th February 1942, to 6th November 
1944, and interest should also have been paid at 
that rate on that sum and not on Rs. 6900 from 
6th November 1944, to 6th November 1945. 

[17] In our opinion, the contention is not sound. 
The first instalment of Rs. 86-4 -0 together with 
interest due was not paid on the due date, viz. 
6th November 1944. The amount of interest which 
was payable on the second instalment of Rs. 800 
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would be on the sum of Rs. 5900 i. e. Rs. 59SG- 

4-0 (the decretal amount) minus its. 6G 4-0, the 

amount of the first instalment. Interest on 

Rs. 5900 at 7 per cent, per annum for one year 

ending on 6th November 1945, amounts to its. 413 . 

This was the sum which was included in the sum 

of rs. 713 which was deposited by the judgment- 
debtor. 

[18] The petition of compromise dated Gth 
November 1943 was not translated and included 
in the paper-book. The consent decree was based 
on the petition of compromise and we are entitl¬ 
ed to construe the decree in the light of the terms 
embodied in the petition of compromise. The 
petition leaves no room for doubt that the in¬ 
terest payable along with the instalment of as. 3oo 
was to be paid on the remaining sum which 
would necessarily mean the amount of the decree 
minus the amount of the first instalment, i. e 
Rs. 5900. 

[19] There was no stipulation between the 
parties that along with each instalment the entire 
amount of interest due which remained unpaid 
was payable along with that instalment. In decid¬ 
ing whether there was a default in the payment 
of the second instalment, the amount of interest 
which was payable along with the first install 
ment and had remained unpaid, cannot betaken' 
into consideration any more than the fact that 
the first instalment had not been paid. 

[ 20 ] The interest payable along with the second 

instalment would be on the decretal amount 
minus the amount of the first instalment. That 
interest was admittedly paid along with the 
second instalment on 7th November 1945 . 

[ 20 a] We, therefore, hold that there was a com¬ 
plete payment of the second instalment of Rs. 300 
together with interest on Rs. 6900 at 7 per cent, 
per annum for l year. 

[ 21 ] As regards the next point, the deposit of 
Rs. 713 was made on 7th November 1945 . The 
due date for payment was 6th November 1945 . 
That was declared a local holiday for Bhau-Bij 
and the lower Court was closed. The deposit was 
made on the next day i.e., on 7th November 1945 
when the Court re-opened. The point for decision 
is whether this was a valid payment of the second 
instalment due on 6th November 1945. 

[22] Under O. 21, R. 1, Civil P. C., 1908, a 
judgment-debtor has an option to pay the dec¬ 
retal amount out of Court to the decree-holder 
or to deposit into the Court whose duty it is to 
execute the decree. The decree under appeal did 
not restrict the mode of payment of the decretal 
amount. It did not direct that the money was 
payable to the deoree-holder out of Court and 
was not to be deposited in Court for payment to 
him. The judgment-debtor, therefore, had an 
option to pay the second instalment due on 6th 
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November 1945, either to the decree-holder out of 
jCourt or to deposit it in Court as he did in this 
'case. 

[23] There is some divergence of judicial op¬ 
inion. 'We prefer the view taken in, WanaRavji 
v. Xatu Murha, 35 Pom. 35: (7 I.C. 932), Dhan. 
singh v. Kesheo Prasad, 19 N, L. r. lie, 113 : 
(a. I. R. (io) 1923 Nag. 24G), Sankaran Unni v. 
Bamail, a. I. R. (12) 1925 Mad. 743 (87 I. C. 560), 
Surendra Narayan Mustafi v. Souravini 
Past, 10 C. W. X. 535: (3 C. L. J. 339) and Amo. 
I ah Ram v. Roda Mai, a. i. r. (22) 1935 Lab. 
£69, 370:(153 I. C. 352). We are aware that a con¬ 
trary view has been taken in, Kunj Behari v. 
Bindeshri Prasad, 51 ALL. 527, 529: (a i.r (ig) 
1929 ALL. 207) and Roshan Lai v. Ganpat Lai, 
I. L. R. (1938) ALL. 337, 3i0 : (A. I. R. (25) 1938 
ALL. 199); but wo prefer the view taken by the 
Court of the Judicial Commissioner, Nagpur, an3 
by the other High Courts. 

[24] The second instalment was payable on 
Gth November 1945 which was declared a local 
holiday for Bhau-Bij. The amount was deposit¬ 
ed in Court on 7th November 1945. The question 
is whether this was a valid payment of the second 
instalment. 

[25] The principle underlying S. 4, Limitation 
Act and S. 10, General Clauses Act is that the 
law doo3 not compel a man to do that which he 
cannot possibly perform. 

[2G] In Shooshee Bhusan Rudro v. Gobind 
\Chunder Roy, 18 cal. 231, 233 it was laid down 
as a general principle that, although a party 
cannot by his own act extend a period allowed 
by law for doing an act in Court, yet, if delay 
is caused by the fact of the Court being closed 
on the last day of that period, he is entitled to 
do the act on the first opening day. This 
principle was recognised and applied in a series 
of cases : see Dabee v. Heeramun, 8 w. R. 223, 
■225, Peary Mohun Aich v. Anunda Charan 
Biswas, 18 Cal, 631, 634, Aravamudu Ayyangav 
v. Samiyappa Nadan, 21 Mad. 885,387, Samba, 
siva Chari v. Ramasami Reddi, 22 Mad. 179, 
182, Haji Ismail Sait v. Trustees of the 
Harbour, Madras, 23 Mad. 389, 397 : (9 M. L. j. 
270), Surendra Narayan Mustafi v. Souravini 
Dasi, 10 c. w. N. 535, 539: (3 c. L. J. 339), Bal- 
krishna v. Tima, 7 N. L. R. 176, 178 : (12 I. c. 
810 ), Dhansingh v. Kesheo Prasad, 19 N. L. R. 
116 , 118 : (a. 1 . r. ( 10 ) 1923 Nag. 246), Mahadeo 
v. Nabha, A. i. r. ( 16 ) 1929 Nag. 96*. (80 cr.li. J. 
125), Muhammad Jan v. Shiam Lai, 46 ALL. 
328, 332 I (A. I. R. (ll) 1924 ALL. 218 (P. B.)) 
and Amolak Ram v. Roda Mai, A. I. r. ( 22 ) 
1935 Lah. 369 : (158 I. C. 362). 

[27] A contrary view was taken in Kunj 
Biliari v. Bindeshri Prasad, 61 all. 527 -: 
<A. I. r. (16) 1929 ALL. 207), Roshan Lai v. 


Ganpat Lai, I. L. R. (193S) ALL. 337 : (A. I. R. 
(25) 1933 ALL. 199) and Ram Kinkar Singh v. 
Srimati Kamal Basini Devi, 17 Pat. 191 ; 
(A. I. R. (25) 1933 Pat. 451). 

[28] We, however, prefer to follow the view 
which was taken in the Court of the Judicial 
Commissioner at Nagpur and in other High 
Courts. We are accordingly of opinion that the 
deposit on 7th November 1945 of the seoond in¬ 
stalment of Rs. 300 together with interest Rs. 413, 
in all rs. 713, due on 6th November 1945, was a 
valid payment of the second instalment. 

[29] We, therefore, hold that there was no 
default in the payment of two consecutive in¬ 
stalments and the entire amount had not become 
exigible. In view of our decision, it is not neces¬ 
sary to decide whether the condition in the decree 
regarding the exigibility of the entire amount in 
default in the payment of two instalments con¬ 
templated merely the default of the instalments 
specified in the decree or the instalments together 
with the interest payable. The appeal fails and 
is dismissed with costs. Counsel’s fee rs. 50, if 
certified. 

R.G.D. Appeal dismissed, 

A. I. R. (36) 1949 Nagpur 144 (C . N. 58.] 

Grille C. J. 

Tukaram s/o Khetari — Defendant _ Ap¬ 

pellant v. Laxman s/o Maharoo — Plaintiff 
— Respondent. 

Second Appeal No. 189 of 1944, Decided on 3rd Decem¬ 
ber 1947, from Appellate Decree of 2nd Addl. Dist. 
Judge, Nagpur at Bkandara, D/- 15th December 1943. 

(a) C. P. Land Revenue Act (If [2] of 1917), S. 192 
— Protected thekadar appointed as lambardar prior 
to Act—Suit by co-sharer thekadar for village pro¬ 
fits—Protected thekadar can claim lambardari haq 
even though not fixed under S. 192. 

A protected thekadar who has been appointed as 
lambardar prior to the C. P. Land Revenue Act, 1917, 
is entitled to the remuneration which is accorded to 
the lambardar even though it had not been fixed by a 
Revenue Officer under S. 192. Hence in a suit for village 
profits against him by the co-sharer thekadar he is 6n- 
titled to be credited with lambardari haq : A. I. R. (26) 
1939 Nag. 75, Rel. on. (Paras 4 and 6] 

(b) C. P. Land Revenue Act (II [2] of 1917), Ss. 187, 
109 — Lambardar can be appointed from thekadari 
body — He is entitled to remuneration apart from 
any arrangement under S. 109. 

Under the C. P. Land Revenue Act, 1917, a lambar¬ 
dar can be appointed from among the thekadari body 
and as such is entitled to remuneration apart from any 
arrangement which may or may not have been entered 
into under the provisions of S. 109. [Para 5] 

A. R. Choubey and Y. V. Jakatdar — 

for Appellant. 

P. P. Deo — for Respondent. 

Judgment. — The judgment in this appeal 
will also cover the judgment in second Appeal 
No. 190 of 1944 which is in terms identical with 
that of No. 189 of 1944 and arises from the fact 
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that in the lower appellate Court instead of an 
appeal and a cross-objection there were two cross 
appeals. 

[9] The suit was brought by Laxman the res- 
pondent, who is a cosharer in a theka, against 
the protected thekadar Tukaram the appellant, 
who is the protected thekadar and lambardar 
of the village, for village profits. Included in 
the case which was set up by Tukaram in the 
schedule which he filed was a claim in respect 
of lambardari huq for which he said he should 
be credited. This was contested, but the finding 
of the trial Court was that as the defendant had 
been appointed lambardar before the present 
Land Revenue Act came into force he was not 
bound by the decisions of this Court that a claim 
for lambardari haq would only lie if the re¬ 
muneration had been fixed by a Revenue Officer, 
which it had not been, and relied on Mahadev 
v. j anardan, i.l.r. (1938) Nag. 609 : (a.i.r. (26) 
1939 Nag. 76). The claim was for rs. 30 a year 
for each of the three years in suit, but holding 
that the theka jama was not Rs. 600 but 
Rs. 586 8-0 and that the plaintiff himself had a 
half share in the theka , lambardari haq was 
awarded at the rate of Rs. 14-9-0 a year. After 
adjustment of the claims and counter-claims, the 
Court came to the conclusion that the defendant 
had to reoover Rs. 44-8-0 from the plaintiff, and 
as the suit was one for accounts, passed a decree 
in the defendant’s favour for that amount. 

[3] In the cross appeals filed by both parties 
the resulting adjustments resulted in the Lambar¬ 
dar Tukaram’s decree being reduced to rs. 28-1 6. 
We are not in this appeal concerned with any 
further adjustments since these have been given 
up except in respect of the Lambardari haq 
which the lower appellate Court completely dis¬ 
allowed. Neither is there any cross claim on 
behalf of the respondent Laxman. 

[4] The reason why the claim for the lambar¬ 
dari haq has been disallowed in the lower appel¬ 
late Court is that while s. 187, Land Revenue 
Act of 1917, which deals with the appointment 
of Lambardars, includes, for the purposes of 
that section, a protected thekadar as a proprietor 
the corresponding 8. 137 of the Act of 1881 makes 
no such inclusion. In neither of the Acts is a 
protected thekadar included in the definition of 
•a proprietor. Consequently, it was held that under 
the Act of 1881 no lambardar could bo appointed 
from amongst thekadars. I do not consider this 
deduction logical. Section 65-A of the Act of 1881, 
whioh is the only section dealing with thekadars, 
■does not form part of the original Act. It was 
included in its latest form by an amending Act 

S n f 1898 revising an earlier entry in an amending 
ot of 1889, and I do not consider that the omis- 
on to amend by consequential amendment s. 187 

1940 N/19 & 20 


of that Act can preclude a lambardar who was 
actually appointed (and there is evidence that 1 
be was actually appointed) from the benefits 
which a lambardar enjoys and to which ho is 
entitled in this particular case, having been 
appointed before the Act of 1917, by virtue of 
the decision in Mahadev v. J anardan, I. L. R. 
(1933) Nag. 5C9:(A. I. R. (26) 1939 Nag. 75.) The 
explanation to S. 187 of the Act of 1917 does not 
indicate that there was a prohibition against the 
appointment of lambardars from among the 
thekadars previous to that Act. 

[6] The lower appellate Court has also referred 
to S. 109 of the current Act and given as an addi¬ 
tional ground for disallowing the lambardari haq 
that there is no evidence of any arrangement 
among the members of a thekadari family for 
management and enjoyment and that noarraDge- 
mentfor paying remuneration to the defendant has 
been proved. The mention of this section appears 
to me to be beside the point. Under the present 
Act, a lambardar can be appointed from among 
the thekadari body and as such he is entitled to 
remuneration apart from any arrangement which 
may or may not have been entered into under 
the provisions of s. 109. 

[6] A lambardar has to pay the revenue into 
the Government treasury and he also has to 
divide the profits among the proprietary—in this 
case the thekadari —body and also, where the 
lambardar is a protected thekadar, be has to 
pay the land revenue into the treasury and pay 
the balance of the theka-jama to the proprietor. 
These duties lay on him even before the Act of 
1917, and it does not appear to me to be reasona¬ 
ble that a thekadar who is responsible for the 
payment of the land revenue and for payment 
to the proprietor and for the distribution of the 
profits among such members of the thekadari 
body who are entitled to them should be expeoted 
to perform all these duties without the remunera¬ 
tion which is accorded to the lambardar. I find 
therefore that the defendant is entitled to thel 
lambardari huq. 

C7] It was agreed between the parties before 
me that the lambardari huq was wrongly cal¬ 
culated in the trial Court on the theka-jama and 
it should be calculated on the Government 
revenue. The revenue is Rs. 420, and at 5 per 
cent the lambardari haq will come to Rs. 21. 
This has been correctly divided into two in the 
trial Court as the defendant has only a half 
share, and the resultant division now will mean 
that the defendant is entitled to an additional 
grant of Bs. 10-8-0 a year. The decree of the 
lower appellate Court is accordingly modified by 
adding in the defendant’s favour a sum of 
Rs. 81 - 8 - 0 . 


A. I. R. 
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Csl The appeal accordingly succeed? in part 
and in the circumstances I make no order as to 
cost? in this Court. 

K.S. Appeal partly allowed. 


A. I. R- (36) 1949 Nagpur 146 (C. N. 59.] 
Hemron and Padbye JJ. 


JR. Tj JRcds/o Xnrsayya — Applicant v. 
Prcvnica' Government, C. P. and Berar — 
Opposite Party. 


M -e Ciim nil Case No. 319 of 191>, Decided on Sth 
Novf n.lipr 1913 


(a) C P and Berar Public Safety Act iXXXVIJI 
[38] of 1947' S 2 Membership of Communist 
party, which is not declared unlawful, does not 
prima facie attract provisions of Act. 

A membership o* the Con mun'st part? oi India, 
which has n<>t been declared an unlawful body, without 
anyth ng else, cVe> not prim a facie attract the provi¬ 
sions of ti e Act : Mi'O. Cc. Case No. 2S7 of 1948, 
decided on 22 7-1918 Bel on. [Para 6) 

(b) C. P and Berar Public Safety Act (LX1I [62] 
of 1948), Ss 35 (2) and 4 — S 35 i2) does not give 
retrospective effect to S. 4 — Grounos supplied to 
detenu under S 5 < f Act 38 of 1947 vague — Defect 
cannot be cured by resort to S 4 of Act of 1948. 

Section 35 (2) of the C E Act LXII [02] of 1943 
merely continues the order of detention made under the 
Act of 1917, but it dors not give retrospective effect to 
R. 4 of the Act of 1948 nor is there anything in that 
section which indicates that it is to have retrospective 
effect. In fact, tho proviso to that section refers speci¬ 
fically to the communication made to a detenu under 
the section itself and there is no reference whatever to 
S 5 of the Act of 1947 : A. I. R. 16) 1919 Oudh 217, 
Bel on. [Para 9] 

Where the grounds supplied to the detenu under S. 5 
of the Act of 1947 aro vague, the defect cannot lie cured 
by invoking the provisions of S. 4 read with S. 35 (2) 
of tho Act of 1948. [l'aru 14] 

(c) Interpretation of Statutes — Fetrospective 
effect — Statute affteting vested rights should not 
be given retrospective operation — CP and Berar 
General Clauses Act (I [1] of 1914), S. 5. 

A retrospective operation is not to be given toaslatuto 
so ns to impair an existing r»ght or obligation, other¬ 
wise than as regards a matter of procedure, unless that 
effect cannot be avoided without cling violence to the 
language of the enactment. If the enactment is ex¬ 
pressed in language which is fairly capable of either 
interpretation, it ought to be construed as prospective 
only. Whore vested rights are affect, d prima facie, it ia 
not a question of procedure. Every statute which takes 
away or impairs vested vi. hts acquired under existing 
laws or cr-ates a new obligation, or impose? a new 
duty, or attaches a new (Usability in rcspei t of transac¬ 
tions or considerations already past, must be presumed, 
out of respc-ct to the Legislature, to be intended not to 
havo a retrospective operation : (1898* 2 Q B 547 and 
(1939) 2 K. B. 61, Bel. on. [Paras 11 and 12] 

This principle finds place inter alia in S. 5, C. P. 
and B-rar General Clauses Act, 1914. [Fara 13] 

S P Kotwal and Jayawant—tor Applicant. 

B. L. Gupta, Advocate-General ~ for the Crown. 

Order —This is an application for his release 
UDder 8. 491, Criminal P C„ by R. L. Reddy, 
storeman, Bengal Nagpur Railway, Nagpur, 


wbo3e detention was ordered for a period of sis 
months on 3lst July 1948 by the Provincial Gov¬ 
ernment, Central Provinces and Berar, under 
S. 2 (1) (a), C. P. and Berar Public Safety Act, 
1947. On the same date, he was, in accordance 
with s. 5, ibid, issued the following grounds of 
detention and particulars : 

"(1) You aro the General Secretary of the Nagpur 
E. N. R. Workers Union and a prominent member of 
the Communist Early of India which has decided to 
arm the masses and to start a peoples’ army with tho 
object of overthrowing Government established by law. 

(2) You were actively trying to foment and incite 
strikes with intent to cause unrest among the railway 
employees at Nagpur. 

(3) You attended a secret meeting convened by Shri 
0. P. Mehta on 29th May 1948 at which instructions 
were issued to the local Communist Party members to 
curry on agitation for demanding the city allowance 
and re-opening of cheap grain shop for railway em¬ 
ployees. 

(4) On 13th June 1948 you exhorted the workers of 
the B. N. R. Workshop to observe tho Union Day on 
27th June 1948. 

(5) You generally look after the work of Communist 
Party’s Office at Nagpur. 

(6) In view of your antecedents and from information 
in possession of Government they are satisfied that you 
are likely to act in a manner prejudicial to the public 
safety, order and tranquillity.” 

[2] Tho applicant in his application denied 
that be was a prominent member of the Com¬ 
munist party or that it had decided to arm the 
masses and to start a peoples’ army with tho 
object of overthrowing the Government estab¬ 
lished by law-, but he admitted that he had been 
elected Secretory of the B N. R. Labour Union 
(Motibagh Branch) which was a registered trade 
union. He denied that be actively tried to foment 
or incite strikes with intent to cause unrest 
among railway employees in Nagpur and pointed 
out that he had no connexion with the employees 
of railways other than the Bengal Nagpur 
Railway. 

[3] He denied that he had attended a secret 
meeting convened by Shri O. P. Mehta on 29th 
May 1943, that any such meeting had taken place 
or that instructions had then been issued to the 
local Communist party to agitate for a city 
allowance and the re-opening of cheap grain 
shops for railw’ay employees. He added that 
on that date, the Bengal Nagpur Railway had 
several cheap grain shops and that Shri O. P. 
Mehta was in Balaghat. 

[ 4 ] He denied that be had exhorted the B. N. R. 
workshop workers on 18th June 1948 to observe 
Union Day on 27th June 1948 and added that 
the meeting held on 28th June 1948 was held with 
the permission of the District Magistrate. He 
denied that he looked after the work of the 
Communist party’s office in Nagpur and claimed 
that he had nothing to do with it or with the 
party. Finally, he declared that there waa 
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nothing wrong in his antecedents and no cause 
for complaint against bim had been found either 
by the railway authorities or Government. 

[6] The Provincial Government in its return 
denied that the Nagpur B. N. R. Labour Union 
was registered under the Indian Trade Unions Act 
in the Central Provinces and Berar and declared 
that the detenu was a prominent member of the 
Communist party and very active in exploiting 
labour for his own ends by trying to foment and 
incite strikes. It was also stated that Sbri 0. P. 
Mehta left Balaghat on 29th May 194S reached 
Nagpur on that night and bad v*ith the detenu 
nextr day a secret meeting at which instructions 
were issued to the local Communist party mem¬ 
bers to agitate ior a city allowance and the re¬ 
opening of grain shops for railway employees. 
The detenu had exhorted the workers of the 
B. N. R. workshop on 18 ih June 1918 to observe 
Union Day on 27th June *1948 and he looked 
after the work of the Communist party office at 
Nagpur. 

[6l An affidavit was thereafter filed by Damodar 
son of Govindrao Sbangerpwar of the Bengal 
Nagpur Railway (Indian) Labour Union to the 
effect that he is the vice-president of the Moti- 
bagh Branch of the Bengal Nagpur Railway 
(Indian) Labour Union which is a registered 
trade union with its head office at Kharagpur 
and that the detenu was the secretary of the 
Motibagh branch until he was arrested. The 
learned Advocate-General was not in a position 
to represent whether or not the union was - a 
registered body, but the point was not of im- 
portance for the reason that it was not suggest¬ 
ed that the body was an unlawful one. The 
Communist party too has not been declared 
illegal and, as was pointed out by a Division 
Bench of this Court in W aman Ambad as K ad am 
v. Provincial Government C. P. and Berar, 
Misc. Ori. case No. 2S7 of 1948, decided on 22nd 
July 1948 membership of that body without any¬ 
thing else does not pnma facie attract the pro¬ 
visions of the Central Provinces aDd Berar 
Public Safety Act. 

[7] The learned Advocate-General relied on 
that part of the grounds of detention and parti¬ 
culars which runs as follows : 

“You were actively tryiDg to foment and incite 
strikes with indent to cause unrest among the railway 
employees at Nagpur.” 

This, he urged, did not, and could not, signify 
that the consequence of the fomenting and incit. 
ing was that a strike had actually taken place. 
The defect, however, in this item of the grounds 
of detention and particulars was that it did not 
specifically mention the manner in which, the 
places at which, the dates 'on which and the 
times at which -the detenu bad actively tried to 


foment and incite 9trike3 aud it was, therefore, 
undoubtedly vague; but the Advocate.General 
relied on S. 35 (2) and the proviso to s 4, Central 
Provinces and Berar Public Safety Act, 1948 
(LXII IG2] cf 1948) which received the assent of 
the Governor-General on nth October 1948 and 
was published in the Central Provinces and 
Berar Gazette Extraordinary on loth October 
1948. This Act was, therefore, not in force when 
the order detaining the applicant was passed 
under the Central Provinces and Berar Public 
Safety Act, 1947, which has beon repealed by the 
Act of 194S. 

[Si Section 35 ( 2 ) of the Act of 1943 run3 as 
follows : 

“Any order made under any provision of the Central 
Provinces and Berar Public Safety Act, 1947, if in 
force immediately before the commencement of thin 
Act, shall, if not inconsistent therewith, continue in 
force and be deemed to be an ordor made under this 
Act and any notification issued, appointment made or 
action taken under the Central Provinces and Berar 
Public Safety (Amendment) Ordinunee, 1913, shall, t > 
the extent to which it is n t inconsistent with this Act 
bo deemed to have been issued, made or taken under 
this Act.”. 

It was urged that the effect of thi3 sub-section is 
that as the order of detention can bo deemed to 
have been made under this Act, the proviso to 
S. 4 comes into play and under that proviso 
neither the order passed under S. 2 (l) (a), Pub¬ 
lic Safety Act, nor the detention of the person 
concerned thereunder can be deemed to be in¬ 
valid or unlawful or improper on the ground of 
any defect, vagueness, or insufficiency of the 
communication made to the detenu under that 
section which otherwise reproduces the provi¬ 
sions of s. 5 of the Act of 1947 with some altera¬ 
tions. 

[9] The learned Advocate-General’s conten¬ 
tion is clearly untenable. Section 35 (2) of the 
Act of 1948 merely continues the order of deten¬ 
tion made under the Act of 1947, but it does not 
give retrospective effect to S. 4 of the Act (of) 1918 
nor is there anything in that section which in- 
dicates that it is to have retrospective effect. Id 
fact, the proviso to that section refers specifically 
to the communication made to a detenu under 
the section itself and there i9 no reference what- 
ev<-r to s. 5 of the Act of 1947. 

[10] In Basant Singh v. Bampal Singh, 51 
I. C. 9S5 : (A. I. R. (6) 1919 Oudh 217) a Division 
Bench made the following observations at pp. 989 
and 990 : 

“Reliance is placed on the appellant’s behalf on 8. 2, 
Court of Wards Act, 1899, which says that all orders 
issued under repealed enactments shall, so far as may 
be, be deemed to have been issued under the new Act, 
and on the strength of this it is argued that even if re¬ 
demption took place under Act XVII [17] of 1876 
S. 47 of Act III [8] of 1899 should be held to be appli¬ 
cable. Thi9 argument is clearly untenable. Section 2 is 
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merely the usual provision, now incorporated in a 
mo 1itied form in S. 24. U. P. General Clauses Act, 
1904. designed to safeguard the validity of orders, ap¬ 
pointments. eic , issued under a repealed enactment. It 
was certainly never intended to give retrospective effe:t 
to Act III [3] of 1*99.” 

[11) We are aware that whenever an inten¬ 
tion is clear that an Act should have a retros¬ 
pective operation, it must be so construed, even 
though the consequence may appear unjust and 
hard; but such intention is by no means clear in 
the Act of 1948 and we are in respectful agree¬ 
ment with the following observations of Wright 
J in Athul mnneg, In re, (1S99) 2 Q. 1>. 547, 551, 

552 : (G7 L. J. Q. B 935) : 

“No rule of construction is more firmly established 
than this : that a retrospective operation is not to be 
given to a statute so as to impair an existing right or 
obligation, otherwise than as regards matter of proce¬ 
dure, unless that effect cannot he avoided without 
doing violence to the language of the enactment. If the 
enactment is expressed in language which is fairly 
capable of either interpretation,it ought to be construed 
as prospective only.” 

[ 12 ) The general principle is that alteration 
in procedure is retrospective unless there be 
some good reason against it, but we are unable 
to accept the contention of the learned Advo- 
cate-General that the relevant part of the Act 
of 1948 amounted merely to an alteration in 
procedure. In National Peal Estate and 
Finance Co. v. Hassan, (1939) 2 K. B. 61, 66 : 
(103 L.J.K.B. 380), it was held that where vested 
(rights are affected prima facie , it is not a ques¬ 
tion of procedure; and as Maxwell points out at 
p. 223 of Edn. 9 of the Interpretation of Statutes, 
levery statute which takes away or impairs vest¬ 
ed rights acquired under existing laws, or creates 
a new obligation, or imposes a new' duty, or at¬ 
taches a new disability in respect of transactions 
or considerations already past, must be presum¬ 
ed, out of respect to the Legislature, to be in- 
tended not to have a retrospective operation. 

[13] This principle finds place inter alia in 
S. 5, C. P. and Berar General Clauses Act, 1914 
(I [id of 1914) which deals with the effect of re¬ 
peal and lays it down that where a Provisional 
Act repeals an enactment, the repeal shall not 
affect (i) any right, privilege, obligation or lia¬ 
bility acquired, accrued or incurred under the 
enactment repealed, or (ii) any penalty, forfei¬ 
ture or punishment incurred in respect of any 
offence committed against that enactment, or 
(iii) any investigation, legal proceeding or re- 
medy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture or punish¬ 
ment as aforesaid. This is subject to the 
words “unless a different intention appears” 
but, as we have already pointed out, no such in¬ 
tention is apparent in the Act of 1948. 

[14] We accordingly hold that the proviso to 
8. 4 of this Act cannot be invoked as contended 


by the learned Advocate-General; and as we 
consider that the item relied upon by him in 
the grounds of detention and particulars was 
defective by reason of vagueness, the applica¬ 
tion must succeed. It is not, however, necessary 
now to orier the release of the detenu, as we 
directed it on 29th October I94S when we reserv¬ 
ed the case for orders. 

R.G.D. Application allowed. 
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Pollock J. 

Burmah Shell Oil Storage and Distributing 
Co. of India — Applicant v. Municipal Com¬ 
mittee , Jubbulpore — Non-Applicant. 

Miso. Civil Case No. 160 of 1946, Decided on 22nd 
January 1948; Reference made by Sub-Divisional Officer, 
Jubbulpore, D/- 21st November 1946. 

(a) C.P. Municipalities Act (II [2] of 1922), S. 83, 
Cl. 2— Reference under — Facts should be clearly 
stated and points referred should be clearly formu¬ 
lated : A. I. R. (33) 1946 Nag. 190, Ref. [Para 2] 

(b) C. P. Municipalities Act (II [2] of 1922), Rules 
under —R. 1, Proviso—Schedule to Rules, Item 31 
— Crude oil and diesel oil are petroleum and are 
exempt from octroi duty—Proviso to R. 1 prevails 
over Item 31. 

Both crude oil and diesel oil which is produced from 
crude oil, are petroleum within the meaning of tbo Petro¬ 
leum Act of 1899 and the Petroleum Act of 1934 which 
repeals the Act of 1899. [Para 4] 

Hence, both crude oil and diesel oil are exempted 
from octroi duty by the proviso to R. 1, framed under 
C. P. Municipalities Act, even though crude oil is 
included in Item 31 in the Schedule annexed to the 
rules as an item taxable to octroi duty. In such a case 
of contradiction between item 31 and the proviso, the 
proviso prevails. [Para 5] 

(c) Petroleum Act (1934) — Crude oil and diesel 

oil are petroleum. [Para 4] 

(d) Interpretation of statutes—Proviso— Repug¬ 

nancy between enacting part and proviso—Proviso 
prevails. # [Para 5] 

C. B. Paralch and S. C. Ghosh — for Applicant. 

V. R. Sen and P. P. D:o — for Non-Applicant. 

Order.—The Municipal Committee of Jub- 
bulpore, hereinafter referred to as the committee, 
recovered from the Burmah-Shell Oil Storage 
and Distributing Company of India, Ltd., here- 
inafter referred to as the company, Rs. 1760-12-3 
as octroi duty on certain oil imported into the 
municipal limits of Jubbulpore. An application 
by the company to the committee for the refund 
of this money on the ground that the oil wa3 
not liable to octroi duty was dismissed, and 
against that order the company preferred an 
appeal to the Sub-Divisional Officer, Jubbulpore. 
The order passed by the Sub-Divisional Officer 
ia headed : 

“Reference under S. 83, cl. 2, C. P. Municipalities 
Aot, 1922 ... regarding the liability to assessment of 
Octroi tax on Diesel oil by the Municipal Committee, 
Jubbulpore,” 
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bat otherwise it bears little resemblance to a 
reference under sub s. (2) of 8 89, Municipalities 
Aot. It is also not clear whether the Sub- 
Divisional Officer intended to decide the appeal 
or to reserve the decision until the point referred 
to this Court had been decided. 

[2j This Court has had occasion before, as in 
Kashiram Jhabarmal Firm v. Municipal 
Committee, Nagpur, I. L. R. (1946) Nag. 99 : 
(A. I. R. (83) 1946 Nag. 190), to complain of the 
form in which references under S. 83 (2) of this 
Act are made. The facts should be stated clearly 
and the point referred should be clearly formu¬ 
lated. Here some of the relevant facts have not 
been stated, and I am left to gather from the 
order what point or points are referred. 

[3] I have been informed by counsel that the 
committee claimed that octroi duty was payable 
on the oil as it was crude oil and so subject to 
octroi duty, that the company replied that it 
was not crude oil but diesel oil which was not 
subject to octroi duty, and that the committee 
then contended that it was immaterial whbther 
the oil was crude oil or diesel oil as it was in 
either case subject to octroi duty. As far as I can 
gather from the reference the point referred to 
this Court is whether diesel oil or crude oil is 
subject to octroi duty. 

[4] Octroi duty is leviable by the committee 
under rules which have been framed under the 
Municipalities Act. Rule l runs as follows: 

“Octroi shall ordinarily be levied on commodities in¬ 
cluded in the following cla-ses and specified in the 
schedule hereto annexed and at the rates therein entered: 

Class III—Articles used for lighting, for fuel or for 
washing. 

Provided that the following articles 6hall not be 
taxed: 

(aj Rock-oil including petroleum and kerosene . . .” 

According to S. 3 (e), Municipalities Act, ‘petro¬ 
leum’ has the meaning assigned to it in the Indian 
Petroleum Act, 1899. That Act has since been 
repealed by the Indian Petroleum Act XXX [30] 
of 1934, but it is immaterial for the purposes of 
this reference whether the definition in the Act 
of 1899 or in that of 1934 applies. I think it is 
quite clear, and it has not been seriously disputed, 
that both crude oil and diesel oil, which is pro¬ 
duced from crude oil, are petroleum within the 
meaning of those Acts. It is however, contended 
that as crude oil is included in item 31 in the 
schedule annexed to the rules it is taxable in spite 
of the proviso. 

[5] The rule enacts that commodities included 
in certain classes and specified in the schedule 
shall be taxable, subject to the proviso that rock 
oil, including petroleum and kerosene, shall not 
be taxed. There is a clear contradiction between 
item 31 and the proviso, and I think as there is 
doubt the proviso must prevail. ‘When the pro- 
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viso appended to tho enacting part is repugnant 
to it, it unquestionably repeals tho enacting part.’ 
see Maxwell’s Interpretation of Statutes, p 136 of 
Edn. 7. It therefore follows that neither crudo 
oil nor diesel oil nor any other commodity that 
falls within the definition of petroleum can be 
taxed under this rule. 

[6] It ha9 been contended that company’s 
appeal against the assessment of tax on this con¬ 
signment of oil was dismissed and that no 
application for a refund could lie thereafter and 
that therefore the appeal should bo dismissed on 
that ground. That is not a point before me Tho 
point referred to me has been answered as above, 
and the appeal must now bo decided by the Sub- 
Divisional Officer in the light of that answer. 
The costs of this reference must be paid by tho 
committee. Counsel’s fee Rs. 50. 

R.G.D. • Reference answered. 
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Pollock and Shevde JJ. 

Zaharul Hussain s/o Minuahed Ali — 
Plaintiff — Appellant v. Maliadeo Ramji 
Deshmukh and others — Defendants — Respon¬ 
dents. 

Second Appeal No. 503 of 1914, Decided on 16th 
March 1948, From appellate decree of Addl. Dist. 
Judge, Amraoti, D/- 4th May 1944. 

(a) Evidence Act (1872), S. 68, Proviso—“Spe- 
ciiically denied", means denied by party against 

whom document is sought to be used _ Suit by 

mortgagee against purchaser ot equity of redemp¬ 
tion—Defendant denying execution— Proof oi exe¬ 
cution by calling attesting witness cannot be dis¬ 
pensed with, even though there is no specilic de¬ 
nial by executant of mortgage deed. 

The words “specifically denied" in S. 68 evidently 
mean specifically denied by the party against whom 
tho document is sought to be used and not only by the 
executant. The denial, therefore, is to come from tho 
party who is entitled to dispute or is interested in dis¬ 
puting its execution. Where, therefore, the purchaser of 
the equity of redemption in a suit against him by the 
mortgagee denies the execution of the mortgage, tho 
calling of an attesting witness to prove the execution 
cannot be dispensed with, though the executant re¬ 
mains absent or does not specifically deny the valid at¬ 
testation: A. I. R. (30) 1943 Oudh 41G, Rel. on 

[Para 5] 

Annotation.—(’46-Man.) Evidence Act, S. 68, N. 12 
and 14. 

(b) Evidence Act (1872), S. 68 — Proof of execu¬ 
tion by one attesting witness - He must also testify 
that other attesting witness was also present when 
executant signed document in token of execution— 
T. P. Act (1882), S. 59. 

It is clear from the definition of “attested” inserted 
by the T. P. (Amendment) Act, 1926, that it is not 
enough if an attesting witness merely 6tates that the 
executant has signed in his presence and he witnessed 
the execution of the document. In addition to this 
there must be some more evidence to 6how that the 
other attesting witness was also present at the time 
when the executant signed the document in token of 
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execution or at least be attested the document after be 
bad received from the executant a personal acknow¬ 
ledgment of bis signature or mark etc. In other words, 
if the document is required by law to be attested by at 
least two witnesses, no valid attestation can ba said to 
have been proved unles3 there is evidence that two at¬ 
testing witnesses, one of whom has been examined in 
the case, have signed the document after witnes-inc the 
-signature of the executant or receiving from lum a per- 
eoual acknowledgment of his signature. [Para G] 

Annotation.—('46-Man.) Evidence Act, S. 6S, N 10. 

(c) T. P. Act (1882), S 50 — Sub-Registrar en¬ 
dorsing document under Ss. 53 and 59,Registration 
Act, is not an attesting witness within meaning of 

S. 59, T. P. Act. 

Where tbc Sub-Registrar and identifying witnesses 
have affixed thc-ir signatures to the registration endor¬ 
sement under Ss. 5d and 59, Registration Act, admit¬ 
ting execution of a mortgage deed but there is no evi¬ 
dence that signatures were made in the presence of the 
executant, the signatures, assuming that it would be 
legitimate to look at the proceedings relating to the re¬ 
gistration of mortgage deed for the purpose of proving 
the due execution and attestation thereof, cannot be 
said to prove due attestation ns required by S. 59, 

T. P. Act: A. I. R. (16 1929 Cal. 123; A. I. R. (26) 

1939 P. C. 117; A.l.R. (26) 1989 Rang. 211 and A.I. R. 
(33) 1946 Bom. 12, Bel. on. [Para 8) 

Annotation—(’45-Corn.) T. P. Act, S. 59 N. 8< 

Fid a Hussain — for Appellant. 

D. B. Padhyc — for Respondent No. 1. 

SheYde J. — This is a suit. for foreclosure, 
and the lower appellate Court ha3 dismissed it. 
The plaintiff has appealed to this Court. 

[2] Briefly stated the case as set forth in the 
plaint was as follows : On 7th May 1931, defen¬ 
dant 1 , Laxminarayan executed a mortgage for 
Rs. 1300 in favour of defendant 5, Mohammad 
Abdul Kadir, of his field survey No. 122 situate 
at Shirala, taluq Amraoti. Rambila9 and Maha¬ 
deo (defendants 2 and 3) subsequently bought 
parts of ihe equity of redemption. Defendant 4, 
Mfc. Mohini Bai, is the wife of defendant 1, 
Laxminarayan, to whom the hypothecated pro¬ 
perty was gifted by the latter by a registered 
deed of gift. The mortgagee later on transferred 
all his mortgagee.rights by a registered deed 
of assignment to the plaintiff, now appellant, on 
24th October 1942 for Rs. 14C0. The plaintiff, 
therefore, brought this 9uit to recover the mort¬ 
gage debt or, in default of payment, for foreclo¬ 
sure. 

[3] The suit was contested by defendant 3, 
Mahadeo. Defendant 5, the original mortgagee, 
admitted the plaintiff’s claim, and the case pro¬ 
ceeded ex parte against the rest of the defendants. 
Defendant 3 specifically denied the execution, 
consideration and attestation of the mortgage- 
deed in suit. He also denied the deed of assign¬ 
ment in the plaintiff’s favour. The contention 
raised on his behalf was that the mortgage deed 
wa9 bogus. The Court of first instance having 
overruled the whole defence passed a prelimi¬ 
nary decree for foreclosure in the plaintiff’s fa- 


vour. Defendant 3 appealed to the Additional 
District Judge, Amraoti, impleading the plaintiff 
and the other defendants as respondents, and 
the learned Judge having held that the valid 
attestation of the mortgage in suit was nob 
proved, dismissed the plaintiff’s suit as based on 
the mortgage. He also held that the plaintiff 
had failed to prove the consideration of tne 
mortgage with reference to the promissory note 
to the extent of Rs. 652 and the cash advance of 
Rs. 295 Against this decree the plaintiff has 
preferred this appeal. 

[4] The crucial point in the case iSjWhether 
the plaintiff has proved that the mortgage in 
suit was duly attested. The plaintiff has 
examined Bashir (p. W. l), who attested the 
mortgage deed; the other attesting witness ap¬ 
pears to bo one Ramchandra, who has not been 
examined. It is no doubt true that under the 
provisions of S. GS, Evidence Act, it is quite su¬ 
fficient even if one attesting witness has been 
called for the purpose of proving the execution 
of the mortgage. The mortgage is pnma facie 
valid within the meaning of S. 69 T. P. Act, a3 
it i3 effected by a registered document signed by 
the mortgagor and attested by at least two wit¬ 
nesses Bashir (P. w. 1 ), who has been examined 
as one of the attesting witnesses, has no doubt 
stated in his evidence that tbo mortgagor signed 
the document in his presence and that he attested 
the execution of it by the mortgagor, but he has 
not said anything about the other attesting wit¬ 
ness. There is absolutely nothing in the evidence 
of this witness to show whether the other attest¬ 
ing witness was present at all at the time when 
the mortgage deed was being executed, nor is 
there anything to show when and where the 
other attesting witness attested the document 
and whether he witnessed the signature of the 
executant. In these circumstances the question 
that calls for decision is whether it has been 
proved that the mortgage deed was validly 
attested. 

[5] For the plaintiff it has been contended 
that in view of the amended proviso to S. 68, 
Evidence Act, it was not necessary for the plain¬ 
tiff to examine the other attesting witness at all 
or to prove valid attestation, inasmuch as the 
attestation was not specifically denied by the 
executant himself. In other words, the argument 
of Mr - ; Fida Hussain, appearing for the plaintiff, 
is that under the proviso it is only when the 
attestation of a document, wnich by law is re¬ 
quired to be attested, has been specifically denied 
by. the party executing the document, that it 
becomes necessary to prove that the document 
was duly attested. In this case the mortgagor, 
who executed the mortgage, remained absent 
and there was, therefore, no specific denial of 
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valid attestation so far as the executant was 
concerned. In our opinion, this contention has 
Ho force. It is quite apparent from the facts ou 
record that the mortgagor has lost all his inte¬ 
rest in the property. It is the subsequent pur¬ 
chaser, who alone contested the mortgage suit 
It was evidently against the subsequent purchaser 
that the mortgage deed was Eought to be used 
and enforced. The words “specifically denied’ 
evidently mean specifically denied by the party 
against whom the document is sought to be used 
and not only by the executant. A mortgage bond 
executed by a third party may bo said to be 
used as evidence against the defendant on the 
particular issue, although the executant may not 
be a party to the suit and it seem9 that the call- 
ing of an attesting witness cannot be dispensed 
with, unless its execution is admitted by the de¬ 
fendant. The denial, therefore, is to come from 
the party who is entitled to dispute or is inter¬ 
ested in disputing its execution. This view has 
lound favour in an Oudh case where it has been 
held that a third party (i. e., a party to the suit 
but not to the deed), can deny execution and 
require proof of attestation when the executant 
of the document admits execution: Chandra 
Kali v. Bhabhuti, A. I. R (30) 1943 oudh 416 : 
(19 Luck. 365). This case has been cited with ap¬ 
proval by Sarkar on Evidence (Edn. 7, p. 649). 
We, therefore, think that, even though the at¬ 
testation was not specifically denied by the’ exe¬ 
cutant, it still lay upon the plaintiff to prove 
that the mortgage was duly attested. 

[6] The definition of the word "attested” was 
inserted by the Transfer of Property (Amend¬ 
ment) Act, 1926 (II [2] of 1926) and according to 
this definition "attested” in relation to an in¬ 
strument, means and shall be deemed always to 
have meant attested by two or more witnesses 
each of whom has seen the executant sign or 
affix his mark to the instrument, or has seen 
some other person sign the instrument in the 
presence and by the direction of the executant, 
or has received from the executant a personal 
acknowledgment of his signature or mark etc. 
It is, therefore, clear from this definition that it 
is not enough if an attesting witness merely 
states that the executant has signed in his pre¬ 
sence and he witnessed the execution of the 
document. In addition to this, there must be some 
more evidence to show that the other attesting 
witness was also present at the time when the 
executant signed the document in token of exe. 
cution or at least he attested the document after 
he had received from the executant a personal 
acknowledgment of his signature or mark eto. 
In other words, if the document is required by 
law to be attested by at least two witnesses, no 
valid attestation can be said to have been proved 


unless there is evidence that two attesting wit 
nesses, one of whom has been examined in the 
case, have signed the d icument after witnessing 
the signature of the ex«cutiiut or receiving from 
him a personal acknowledgment of his signature. 

[7] It cannot be disputed that there is not a 
scrap of evidence on record to prove that the 
other attesting witness was either present when 
the mortgage deed was executed by the mort¬ 
gagor or that he attested the document after ho 
had received from the mortgagor a personal 
acknowledgment of his signature. It has further 
been contended by Mr Fida Hussain on behalf 
of the plaintiff that the Sub Registrar, who has 
signed the mortgage after receiving from the 
executant an acknowledgment of execution, is 
an attesting witness, as evidenced by the on- 
dorsement of registration on the back of the 
mortgage deed. We cannot accede to this con¬ 
tention. This contention was repelled by the 
Calcutta High Court in the case of Abinash 
Chandra Bidyanidla Bnattacharya v. Dasa- 
rath Mato, 56 cal. 593, 606 : (a. I. R. (16) 1929 
Cal 123). In that case the mortgagor at the time 
of registration admitted the execution of the 
mortgage deed and the Sub Registrar by bis 
signature and seal acknowledged or asserted on 
the document that execution had been admitted 
by the mortgagor. It was argued that th9 Court 
should take judicial notice ot that signature and 
seal and hold that the Sub Registrar wa9 a good 
attesting witness as required by law. It was, 
however, held that, in the absence of any evi¬ 
dence that the Sub-Registrar had affixed his 
signature or seal in the presence of the mort¬ 
gagor, the contention had no force. In the case 
before us now it is quite clear that there is no 
such evidence at all. 

[8l This question had directly arisen in the 
case of Surendra Bahadur v. Behari Singh , 
A. I. R. (26) 1939 P. C. 117 : (i. L. R. (1939) Kar. 
P. c. 222) where their Lordships have observed 
as follows : . 

‘‘One -of the essentials of attestation of a mortgage 
deed is that each of the attesting witnesses must have 
signed the instrument in the presence of the executant. 

Where Sub-Registrar and identifying witnesses have 
affixed their signatures 'o the registration eniorsomeot 
under Ss. 58 and 59, Registration Act. admitting exo- 
cation of a mortgage deed but there is no evidence that 
signatures were made in the presence of the executant, 
the signatures, assuming that it would be legitimate to 
look at the proceedings relating to the registration of 
mortgage deed for the purpose of proving the due exe¬ 
cution and attestation thereof, cannot be said to havO| 
proved due attestation as required by S 59, Transfer of ( 
Property Aot. If the particulars which are to bo endors¬ 
ed on dooum-nts which are admitted for registration 
under S. 58, Registration Act, do not include the state¬ 
ment as to whether the signatures were made in the 
presence of the executant. Ss. 58, 59 and 60, Registra¬ 
tion Act, are of no .avail. The endorsements made at 
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the time of registration are relevant to the matter of 
registration only.” 

The principle laid down by the Privy Council 
has also been accepted in the case3 of Ma The in 
Shin v. Ma Ngwe Nu A. I. R. (26) 1939 Rang. 
211: (1939 Kang. L R. 338) and Roda Framroze 
v. Kanta Varjivandas, A. I R. (33) 19-iG Bom. 
12, 17 : (I L. R. (1946) Bom. 295). We, therefore, 
hold that the Sub-Registrar cannot be treated 
a3 an attesting witness and that the mortgage 
deed in suit, which i3 required to be attested by 
two witnesses, has not been proved by the evi¬ 
dence of one of them, under the provisions of 
S Gs Evidence Act read with those of S. 3, T. P. 
Act. It is rather surprising that the learned trial 
Judge 9hould have tailed to notice what legal 
evidence was necessary to prove valid attesta¬ 
tion of a mortgage-deed under the provisions of 
S3. 3 and 59, T. P. Act read with s. 69, Evidence 
Act. After all a Court of law staods for the ad¬ 
ministration of justice and it is the duty of the 
Court to bear in miod the requirements of law 
and guard against any technical flaw being left 
in the case and not merely to record the evi¬ 
dence in a mechanical manner. 

[9] If the learned Judge of the trial Court 
had asked the attesting witness who was examin¬ 
ed in the case a3 P. w. 1 whether the other at¬ 
testing witness was present at the time of execu¬ 
tion of the mortgage or whether he had attested 
the mortgage after receiving a personal acknow¬ 
ledgment of his signature by the mortgagor, that 
would have satisfactorily proved the valid at¬ 
testation of the mortgage in suit and would 
have prevented the dismissal of the just claim 
of the plaintiff. 

[ 10 ] On the evidence on record, as it is, we 
are constrained to hold that the plaintiff has 
failed to prove the valid attestation of the 
mortgage in suit and his mortgage suit must 
necessarily fail. In these circumstances, it is un¬ 
necessary to decide the other question whether 
the consideration of the mortgage was fully 
paid or not. The appeal is, therefore dismissed; 
but as the contesting defendant has succeeded in 
defeating the plain tiff’a claim on a technical 
ground, we direct the parties to bear their own 
costs in all Courts. 

R.g.d. Appeal dismissed. 
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Padhye J. 

Extra Assistant Commissioner, Nagpur — 
Applicant v. II. S. Munje and another — 
Non-applicants. 

Miso. Civil Case No. 113 of 1946, Decided on 8th 
August 1947; Ref. made by Extra Asst. Commr., Nagpur, 
D/. 13th August 1946. 


(a) C. P. Municipalities Act (II [2] of 1922), S. 66 
(1) (a) — Value of nazul land held by person under 
lease from Government cannot be taken into con¬ 
sideration in assessing property-tax 

The property tax i3 not a service tax which is payable 
for the service rendered to the person who occupies the 
land or building. It is akin more or less to a haisiyat 
tax or income-tax and is assessed only because a per* 
son owns property within the municipal limits. In as¬ 
sessing the property tax imposed under S. 66 (1) (a), 
C. P. Municipalities Act, the value of the nazul land 
held by the assessee ODly on a lease from Government 
cannot be taken into consideration: 20 N. L J. 175, 
I tel. on. [Paras 10 & 16] 

(b) C. P. Municipalities Act (II [2] of 1922), S. 3. 
(k)—Word ‘owner’ does not include lessee. 

The last clause in the definition of owner in S. 3 (k) 
was added in order to make it cltar that the property- 
tax would be recovered, even if the land was for tbe 
time beiDg not let out to a tenant, from the person who 
has power to receive rent if the land were let out to ft 
tenant. Tbe definition therefore includes persons who 
would receive rent from tenants and does not include 
a lessee because he may be able to recover rent as a 
tenant from his sub-tenant. [Para 12] 

D. G. Deshpandc and G. It. Pradhan — for Non- 
Applicants Nos. 1 and 2, Respectively. 

Order—The Extra Assistant Commissioner, 
Nagpur, found that the appeal preferred before 
him by Rao Bahadur H. S. Munje involved a 
question relating to the principle of assessment 
of property tax on which be had a reasonable 
doubt and he therefore decided to refer that 
point under S. 83 ( 2 ), C. P. Municipalities Act to 
the High Court for decision. 

[ 2 ] The point that has been referred is drawn 
up thus: 

“Should the value of tbe nazul land held by a per¬ 
son under a lease from Government be taken into con¬ 
sideration iD assessing property-tax under S. 66 (1) (a), 
C. P. Municipalities Act.” 

[3] The faots that are necessary to compre¬ 
hend the point correctly are these. Rao Bahadur 
H. S Munje is a lessee of nazul plots Nos. 83 
and 84 of Dbantoli, Nagpur and he is the owner 
of the house (house No. 53) which he constructed 
thereon. Having found that property-tax was 
being assessed under S 66 (l) (a), C. P. Munich 
polities Act against him not only on the basis of 
the value of the house owned by him but also on 
the value of the two nazul plots which, were 
owned by Government and of w’hich he was 
merely a lessee, he objected to that mode of as¬ 
sessment, and on his objection being disallowed 
by the Municipality, he preferred an appeal 
against that order before the Extra Assistant 
Commissioner, Nagpur, and the present reference 
arises out of that appeal. 

[4] On the aforesaid facts which are not in 
dispute the question for decision is whether Rao 
Bahadur H. S. Munje should be taxed on the 
valuation of his house (i. e. the structure exclud¬ 
ing the laud) or whether he can, according to the 
correct principle of assessment, be taxed on the 
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valuation of the structure and also on the valua¬ 
tion of the land, that is, the nazul plots. 

[5] It is no doubt permissible for the Legis. 
lature to legislate in suoh a manner as to make 
the property*tax payable by the owner or by the 
occupier, whether a lessee or otherwise. In Eng¬ 
land, property-tax is payable by the owner while 
in Scotland it is payable half by the owner and 
half by the occupier. In India, in the city of 
Bombay it is payable by the occupier; in Cal¬ 
cutta it is payable just like Scotland, half by the 
owner and half by the occupier, while in Madras 
the property-tax is primarily payable by the 
owner. In other provinces except Burma, pro¬ 
perty, tax is payable by the owner. 

[Gl The power of taxation is given to the 
Municipality under S 66, C. P. Municipalities 
Act. It appears from the examination of that 
section that certain taxes are made payable by 
the occupier, certain taxes by the occupier or the 
owner and the rest by the owner himself. The 
tax levied under S. G6 (l) (a), C. P. Munici¬ 
palities Act falls in the last category. If it was 
the intention of the Legislature to make an 
occupier, which term includes a lessee as well, 
liable to pay property tax it could have easily 
said so in S. 66 (l) (a) or would have amended 
that clause in the manner in which cl. 66 ll) (j) 
was amended. 

[7] The learned counsel for the Municipal 
Committee does not dispute that under S. 66 
(l) (a), C. P. Municipalities Act it is the owner 
alone who is liable to pay property tax. He, 
however, contends that lessee was included in 
the word ‘owner* according to the definition of 
that term in S. 3 (k) of the Act, and in the 
assessment rules framed by the Municipal Com. 
mittee and sanctioned by the Provincial Govern¬ 
ment for the assessment of property tax. 

[8] The definition of the word ‘owner* in the 
Act and in the rules aforesaid runs thus: 

“ ‘Owner’ includes the person for the time being re¬ 
ceiving the rent of land or building, whether on his 
own account, or as agent, receiver or trustee, or who 
would receive the rent if the land or buildiDg were let 
to a tenant.” 

19] The learned counsel relies on the last 
part of the definition and contends that under 
S. 108, T. P. Act a lessee has a right to let out 
nazul plots and he would receive rent if he lets 
them to a tenant. It is for this reason that he 
contends that this definition of the word ‘owner* 
includes also the lessee. 

CiO] The argument may at the first sight 
appear ingenuous but on examination there is 
no doubt that it is fallacious. The property tax 
is not a service tax which is payable for the 
service rendered to the person who occupies the 
land or building. It is akin more or less to a 
haisiyat tax or income-tax and is assessed only 


because a person owns property within the 
municipal limits. It would be ditlicult to accept 
that a lessee whatever be the period of his lease 
should be held liable to pay a tax which is 
made payable by the owner alouo. An owner 
is ordinarily a person in whom a title for the 
time being vests; while a lesseo is one in whose 
favour a mere right to enjoy tho property is 
transferred. It would indeed te very difficult 
to accept that a lessee who has no title in him 
and who merely enjoys the property in lieu of 
the rent he pays could be placed in the dis¬ 
advantageous position of an owner for the pur¬ 
pose of paying property tax. 

[11] Investigation into title may often time3 
be not an easy matter and the Municipal Com¬ 
mittee is not expected to decide these ques¬ 
tions of^title. Moreover a person in whom the 
title vests may be somewhere away without his 
whereabouts beiDg known to the Municipal Com¬ 
mittee and the person who does actually receive 
rent or who has power to receive it if the land 
or building were let out may be enjoying the 
benefit of the property without the liability to 
pay the property tax on that property. It is to 
avoid such anomalies and generally for the faci¬ 
lity of recovery of the property tax that the 
legislature thought it fit to widen tho scope of 
the word 'owner* and it was with this view that 
the word 'owner* was defined in S. 3 (k), C. P. 
Municipalities Act and in the assessment rules 
already referred to above. 

[12] As a result of this definition, those per¬ 
sons are made liable to pay property tax who 
actually receive rent either on their own account, 
i. e., as owners, or on behalf of such owners. An 
agent, receiver, or trustee who receives the rent 
is put in the same position as an owner because 
he lets out lands or buildings to tenants and 
recovers rent. The last clause in the definition 
was added in order to make it clear that the 
property tax would be recovered, even if the 
land was for the time beiDg not let out to a 
tenant, from the person who has power to re¬ 
ceive rent if the land were let out to a tenant. 
This definition, therefore, includes persons who 
would receive rent from tenants and does not 
include a lessee because he may be able to 
recover rent as a tenant from his sub-tenant. 
To my mind, it is quite apparent from the defi¬ 
nition itself that the lessee is not included even 
within the wider scope given by the definition 
of the word ‘owner.’ 

[13] The learned counsel for the Municipal 
Committee relied on some observations in the 
Municipality of Bombay v. Shapurji Din - 
sha, 20 Bom. 617. The case, however, is not 
in point. On the other hand, it may to a cer¬ 
tain extent support the view that even under 
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S. 248, Bombay Municipal Act (III (3] of 1889) 
the owner of the land and the owner of the struc¬ 
ture raised thereon may be two different persons 
haring independent liabilities and that the owner 
of the land was not included within the dehnition 
of the word “owner” in S. 243, Bombay Munici¬ 
pal Act and that the only person who was liable 
under that section was the owner of the structure 
raised thereon It supports the position taken up 
by B io Bahadur H. S. Munje that for purposes 
ot assessing property tax the liability of the owner 
of the land should be regarded separate from the 
liability ot the owner of the structure thereon 
aud the two should be separately taxed on the 
basis of the value of the property they owned. 

[H] The learned counsel for the municipal 
committee referred me to S 81 , C. P. Munici¬ 
palities Act, 1922, which lays down that any tax 
or sum leviable under this Act from the owner 
may be recovered from the occupier, and in such 
case such occupier shall, in the absence of any 
contract to the contrary, be entitled to recover 
the same from the owner and may deduct the 
same from any rent then or thereafter due by 
him to the owner. This section deals only with 
recovery of taxes and not with assessment. This 
section clearly shows that an occupier is not 
liable for the tax leviable on the owner. The 
section is not in point for answering the question 
in which what is to be decided is the liability of 
the assessee to be assessed on the value of the 
property held by him on leasehold rights. 

[i5l In Mr. A. V. Wazalwar v Municipal 
Committee, 20 N. L J. 175, this is what was said 
in connection with the point akin to the one 
referred for decision : 

“As regards the exclusion of the value of the land 
on which the house stands on account of its being 
nazul land, the contention of the applicant again 
appears to be sound. The learned Commissioner admits 
that this is 'correct from the strictly legal point of 
Mew’ and Government considers this point of view 
alone is a safe guide in interpreting law, especially 
when taxation is concerned. The lessee is liable to be 
ejected from the land on the expiry of the term of his 
lease if such new conditions as may be imposed for the 
renewal of the lease be not «c eptable to him. What is 
transferable or inheritable during the term of the lease 
is the leasehold right, whatever that be and not the 
land. A person cannot be treated as a lessee when he 
is to be ejected and as an owner when ho is to be 
taxed. Clearly there is a world of difference between 
the status of a lessee and that of an owner. Therefore, 
the value of the land also must be excluded.” 

These observations have my respectful agree¬ 
ment. 

[16l In the light of what is said above, my 
answer to the point referred is in the negative. 
I hold that in assessing the property tax imposed 
under s 66 (l) (a). C. P. Municipalities Act the 
value of the nazul land held by the assessee only 
on a lease cannot be taken into consideration. 


A. I. B. 

The cost of this reference would be borne by the 
non-applicant 2, Municipal Committee, Nagpur, 
and it shall pay rs. 75 as counsel’s fee to non¬ 
applicant 1. 

¥ 

D.S. Answered in negative. 
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Pollock Ag. C. J. and Shevde J. 

Zimah wlo Mahadeo — Appellant v. Wasu - 
deo Trimbak Sakasrabudhe and another — 
Respondents. 

Misc. Appeal No. 76 of 1947, Decided on 21st July 
1947, from order of Civil Judge, 1st Class, Yeotmal, 
D/- 23th October 1946. 

Succession Act (1925), S. 222 — Probate applica¬ 
tion—Limitation. 

There is no period of limitation for application for 
the grant of probate : Case law relied on. [Paral] 

B. R. Alandlekar — for Appellant. 

Judgment. — This is an appeal against an 
order granting probate of a will. The principal 
contention in this Court is that the application 
for grant of probate was barred by limitation, 
a contention that was not put forward in the 
lower Court. Reliance is placed on the decision 
in Shekh Kandu v. The Berar Ginning Co. 
Ltd., 24 N L R 100 : (A. I. R. (15) 1928 Nag. 
194) in which it was held that Art. 181, Limita¬ 
tion Act, governs the limitation of every appli¬ 
cation made to a Court under any Act except 
those for which periods are prescribed in the 
Acts under which they are made. That was a 
decision under the Companies Act. Considerable 
doubt appears to us to have been cast on the 
correctness of that decision by the remarks of 
their Lordships of the Judicial Committee in 
Hansraj Gupta v. Official Liquidators of 
Dehra Dun, etc. Co., 64 all. 1067 (1076) : (a.I R. 
(20) 1933 p. c. 63). Whether Art. 181 applies to 
applications under the Companies Act or not, 
we think it is well settled that there is no period 
of limitation for applications for the grant of 
probate. This has been consistently held for 
many years: See In the matter of the petition 
of Ishan Chunker Roy, 6 cal. 707:(S C. L. R. 52); 
Kashi Chundra Deb v. Gopi Krishna Deb, 19 
Cal. 48; Shyam Lai Ghosh v, Rameshwari Basu, 
A.I.R. (3) 1916 Cal. 938 : (33 I. C. 273); Aswini 
Kumar v. Sukhaharan, a. i. r. (18) - 1931 Cal. 
717 : (135 I. C 286); Bai Manekbai v. Manekji 
Kavasji, 7 Bom. 213; Janaki v. Kesavalu, 

8 Mad. 207; Gnanamuthu Upadesi v. Vana 
Koil Pillai Nadan, 17 Mad. 379 and a decision 
of the Punjab Chief Court in Indar Narain v. 
Onkar Lai, 10 I. o. 130: (14L P. L. R. 1911). No 
decnion to the contrary ha9 been oited, and we 
think it rnurt- now be regarded as settled law 
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that there is no period of limitation for such 
applications. 

[2] The appeal is dismissed without notice to 
the respondents. 

s.O. Appeal dismissed. 


&. I. R. (36) 1949 Nagpur 1S5 [C. N. 64.] 

Shevde J. 

Pandurang Kashinath Patil — Judgment- 
debtor—Appellant v. Shrtliari Dcorao Desk- 
pande, Plaintiff , Decree-holder and others, 
Defendants — Respondents. 

Wise. First Appeal No. 333 of 1942, Decided on 23rd 
September 1947. from order of Addl. Dist. Judge, 
Chaada, D/- 26ih September 1942. * 

(a) Civil P. C. (1908), S. 47 — Questions within 
section—Question as to rateable contribution as 
between different mortgaged items — Mortgagee- 
decree-holder applying to have only one of two pro¬ 
perties sold tor realisation of whole decree — 
Opposite party contending that both properties 
are liable to contribute rateably under S. 82, T. P. 
Act —Question is one under S. 47. 

Where the mortgagee decree-holder applies in execu¬ 
tion to have only one of the two properties sold for rea¬ 
lisation of the whole decretal amount but the opposite 
party opposes the application on the ground that both 
the properties are liable to contribute rateably towards the 
mortgage liability under S. 82, T. P. Act, tho question 
of rateable contribution is one of adjustment of equities 
between the parties and is, therefore, a question relating 
to the execution, discharge or satisfaction of the decree 
within the scope of 8. 47 : A. I R. (18) 1931 All. 657 
and A. I. R. (19) 1932 All 85, Rel. on. [Para 8] 

Annotation :—(’44 Com.) C. P. C. S. 47, N. 28. 

(b) Transfer of Property Act (1882), Ss. 60, 81 
and 82—Properties X and Y mortgaged to D— Sub¬ 
sequently Y mortgaged to C —Suit on C's mortgage 
— D purchasing Y in sale under C’s decree — B 
obtaining simple money-decree against mortgagor 
and property X purchased by E in execution —Suit 
on B's mortgage and decree obtained— D paying 
off B’s mortgage decree and getting his name sub¬ 
stituted in place of B and applying for execution— 
Held that integrity of mortgage was broken —S. 81 
did not but S. 82 applied—Properties X and Y were 
liable to contribute rateably towards liquidation of 
decretal amount. 

A mortgaged hi3 properties X aud Y to B. Subse¬ 
quently he mortgaged the property Y to C. C brought 
a suit on his mortgage and obtained a decree. D pur¬ 
chased the property Y in auction sale under C’s decree. 
B obtained a simple money decree against A and in 
execution thereof property X was put to sale aod was 
purchased by one E B then brought a suit on his 
mortgage and obtained a decree. D paid off the whole 
decretal amount and got his name substituted in place 
of B. D then applied for execution of the decreo. 

Held, that (l) although D had been clothed by 
reason of subrogation with all the rights of B he could 
not get nd of the obligation incidental to and flowing 
from bis ownership of part of the mortgaged property. 
The integrity of the mortgage was broken and D could 
not insist upon recovering the whole decretal amount 
only out of the property X in the hands of E: 22 All. 
284 (FB); A. I. R. (7) 1920 Mad. 375 (F B) and A. I. R. 
(34) 1947 Mad. 277, Rel. on. [Para 9] 

(2) D could not olaim the beneflt of S. 81 as regards 
the marshalling of securities, so as to prejudice the 
eights of E who had acquired the property X for valu- 
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able consideration. Tho case was governed by 8 82 and 
both proporties Y and -V in tho hands of D and E res¬ 
pectively wero liablo to contribute rateably towards tho 
liquidation of the decretal amount: Ca±e law referred. 

• [Para 12J 

Annotation : (’45-Com.) T. P. Act. S. 6U, N. 41; 
S. 82 N. 3. 

D. B. Padhye and R. G. Sniras — for Appellant. 

D. T. Mangalmoorti, M. Adhi'can and T. B. 
Pendharkar — for Respondents Nos. 1; 3 and 4; 
and 5 Respectively. 

Judgment. —This appeal arises out of exe¬ 
cution proceedings in civil suit no 3-a of 1935 
on the tile of Mr. G. P. Bhutt, Additional Dis¬ 
trict Judge, Chanda. 

[2] The suit was brought by one Purushottam 
Sitaram Patil on the basis of a mortgage bond, 
dated 20th June 191S The preliminary decree for 
sale was passed on 15th February 193G and wa3 
followed by the final decree on 13th February 
1937. The mortgaged property comprised of a 
Re. 0-4-10 share in mauza Warora and a 
Re. 0 8-0 share in mauza Thorana with certain 
khudkasht land appurtenant to both the shares. 
One Jamnadas Potdar Firm of Nagpur (herein¬ 
after called the Firm) which was impleaded in 
this suit as defendant 4, (respondent 5 (i) before 
me), being a puisne mortgagee, had taken a mort¬ 
gage, dated 3rd September 1926. which comprised 
of a Re. 0-4 10 share in mauza Warora and some 
other items of property with which we are not 
concerned for the purpose of this appeal. In exe¬ 
cution of the Firm’s deoree, it had put the mort¬ 
gaged property to sale, and in the auction sale, 
respondent 1, Shrihari Deshpande, bought the 
4 anna 10 pie share of mauza Warora with 
appurtenant khudkasht lauds on 20th June 1936. 
The prior mortgagee Purushottam Patil had 
obtained a simple money deoree against the 
mortgagors and in execution thereof, the 8 annas 
share of mauza Thorana with the khudkasht 
lands appurtenant thereto was put to sale, and 
it was purchased by the appellant, Pandurang 
Patil on 30th June 1936. 

[3] After the final decree for sale was passed 
in the suit, the execution proceedings were sent 
to the Collector of the district, and it was there 
that Shrihari Deshpande who had bought the 
Warora share, paid off the whole decretal amount 
on 12 th June 1910. Having thus fully satisfied 
the mortgage decree, he applied to the civil 
Court for being substituted in place of the for¬ 
mer decree.holder Purushottam Patil. His appli¬ 
cation was heard by the trial Court, and on 5th 
October 1910, it ordered his name to be substi¬ 
tuted in place of the former decree-holder and 
allowed him to work out his right against the 
other defendants. It was then observed by the 
learned trial Judge that further proceedings 
would be taken when the substituted decree- 
holder applied for execution. 
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[4] Shrihari Deshpande then presented his 
execution application, on llth November 1940, 
and prayed therein that he should be allowed to 
proceed in execution only against the Thorana 
village share, in the hands of Pandurang Patil, 
in order to realise the whole decretal amount 
which he himself had already paid. This prayer 
was opposed by the appellant Pandurang Patil, 
on the ground that Shrihari Deshpande was not 
entitled to fasten the whole burden of the mort- 
gage liability upon one item of the property, 
viz., the 8-anna village share of Thorana in his 
hands, but that the 0-4 10 pie share of mrtuzci 
Warora, which was in the hands of Shrihari 
Deshpande must also rateably contribute to¬ 
wards the mortgage liability, under S. 82, Trans¬ 
fer of Property Act. It was also contended that 
the integrity of the mortgage was broken and 
that, under s. CO of the Act, Shrihari Deshpande 
could not claim anything more than what was 
proportionately due as contribution towards the 
satisfaction of the mortgage decree. 

[ 5 ] The parties joined issues on these facts, 
and the learned trial Judge, after enquiry, held 
that the case was governed by s. 81. Transfer of 
Property Act and not by S. 82 of the Act that 
the appellant, Pandurang Patil could not take 
advantage of the provisions of a. 60 of the Act 
and that Shrihari Deshpande was entitled to 
realise the whole decretal amount out of the 
Thorana village property, in the hands of the 
appedant Pandurang Patil. There was some 
dispute also between the parties, as regards the 
valuation of the items of property, under the 
mortgage, and the primary Court has recorded 
its findings thereon. 

[61 Being aggrieved by the decision of the 
trial Court, Pandurang Patil has filed this 
appeal, and his contention is that the case is 
governed by s. 82, Transfer of Property Act and 
not by s. 81 of the Act, that the mortgage was 
split up and that he was entitled to the benefit 
of S. CO of the Act. He has also disputed the 
findings of the learned trial Judge as regards the 
valuation. 

[7] Before I embark upon points of law, 
raised in this case, I want to dispose of a preli¬ 
minary objection that has been raised by Mr. 
Mangalmurti, on behalf of respondent l. It 
has been contended by him that the points in 
dispnto, which have arisen in the course of the 
execution proceedings, do not fall within the 
purview of s. 47, Civil P C. and consequently 
the present decree-holder Shrihari Deshpande is 
ipso facto entitled to execute the final decree 
for sale against the Thorana Property, in the 
hands of the appellant Pandurang Patil. If this 
appellant pays up the decretal amount in full, 
he may file a separate suit for contribution 


against Shrihari Deshpande and all the ques¬ 
tions, which have been now raised, might be 
fully considered in that suit. It is significant to 
note that this plea was never raised by Shrihari 
Deshpande any time throughout the trial in the 
primary Court. There was no issue framed on 
this point, and the learned Judge in the primary 
Court was obviously not called upon to decide 
it. When Shrihari Deshpande paid off the dec¬ 
retal amount, ordinarily the execution case 
should have been struck off as fully satisfied and 
parties should have been left to themselves to 
work out their own respective rights. In such a 
case it is Shrihari Deshpande who would have 
been compelled to file a separate suit for con¬ 
tribution against the appellant Pandurang Patil. 
But the position was materially changed when 
Shrihari Deshpande got his name substituted in 
place of the older decree-holder and was allowed 
to work out his right in execution. It is idle to 
contend that, because Shrihari Deshpande was 
subrogated to the rights of the original decree, 
holder, and his name was substituted in place 
of the latter, that absolved him from his liability 
to contribute his own quota towards the liquida¬ 
tion of the mortgage lien, which was as much 
fastened upon his Warora village as it wa 3 on 
the other village Thoraoa. It is not correct to 
say that this enquiry, as is now urged by Mr. 
MaDgalmurti, involves any addition to, or varia¬ 
tion in, the terms of the decree. The question 
of contribution only relates to the mode of exe¬ 
cution and satisfaction of the decree and nothing 
more. 

[8] The provisions of s. 47, Civil P. C., are 
very wide and they embrace all questions, aris¬ 
ing between the parties to the suit in which the 
decree was passed or their representatives, and 
relating to the execution, discharge or satisfac¬ 
tion of the decree. It is well settled that the 
provisions of s 47, Civil P C., should be libe¬ 
rally construed. This section provides a cheap 
and expeditious procedure for the trial of such 
questions without recourse to a separate suit. 
The Privy Council referring to the corresponding 
section of 1861 said: 

“This enactment was undoubtedly p\gsed for the 
beneficial purpose of checking needless litigation, and 
their Lord-hips do not desire to limit its operation." 
(Vide Chotcdry Wahpd Ah v. Alst. Jumaea* 11 Beng 
L. R. 149. 155 :(IS W. R. 185)) 

Again with reference to the Code of 1882 the 
Privy Council stressed the same point in Pro- 
sunno Kumar Sanyal v. Kali Das Sanyal, 

19 Cal 693. 699 ffl9 I. A 166 P. C ) and 9aid: 

“It is of the utmost importance that all objections to 
execirion sales should be disposed of as cheaply and as 
speedily as possible. Their Lordships are glad to find 
that the Courts in India have not placed narrow cons¬ 
truction on the language of S. 244,. 99 
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. It was contended by Mr. Mangalmurti that the 
question of contribution could have been en¬ 
quired into and settled by the Court, if it had' 
been raised before the final decree for sale wa9 
passed, the reason assigned being that, when 
the final decree was passed, the right of redemp¬ 
tion was lost. This contention is devoid of any 
substance, for the simple reason that in the case 
of a final decree for sale, which is governed by 
the provisions of o. 34, R. 5, Civil P C., a decree 
for sale does not extinguish the equity of re. 
demption until the sale is confirmed. Vide 
Baghunath v. Krislinarao, I. L. R. (1939) Nag. 
310: (a. I. R. (24) 1937 Nag. 196). It was on the 
basis of the principle laid down in that case, 
viz., Baghunath v. Krislinarao , I. L. R. (1939) 
Nag. 310: (A. I. R. (24) 1937 Nag. 196), that Shri- 
hari Dashpande’s name was substituted in place 
of the original decree-holder, long after the 
final decree for sale was passed and that he was 
allowed to work out his right in execution. It 
is conceded that a similar question about con¬ 
tribution wa9 actually enquired into, in the 
course of the execution proceedings in the case, 
reported in Qaisar Beg v. Sheo Shankar Das, 
53 ALL. 391: (A. I. R. (19) 1932 ALL. 85) A mort¬ 
gagee decree-holder has not an unfettered right 
to sell the property, at his sweet will and 
pleasure, in any order that he chooses. The 
Court, whioh has to execute the final decree, 
ought to prescribe the order in which the mort¬ 
gaged properties are to be sold. When the ques¬ 
tion as to which of the properties has to be 
sold first comes before the Court, the solution 
of the question will depend upon a determina- 
tion of the equities between the holders of the 
properties. (Vide Gliasi Bam v Bam Dial), 
A. I R. (18) 1931 ALL. 657 *. (132 I. C. 807). In my 
view, the question of rateable contribution is 
one of adjustment of equities between the par¬ 
ties and is, therefore, a question relating to 
the execution, discharge or satisfaction of the 
decree, within the scope of S. 47, Civil P. C. I 
overrule the preliminary objection. 

[9] The next question is whether the facts of 
this case attract the provisions of s. 60, T. P. 
Act. I have already expressed my opinion that 
in the case of a final decree for sale, the right 
of redemption is not lost, until the confirma. 
tion of the sale. It is, therefore, futile to con¬ 
tend that S. 60, T. P. Act, does not come into 
play on this ground. It is an admitted fact that 
Shrihari Deshpande is a subsequent purchaser 
of a part of the mortgaged property, namely, 
the share in Warora, which he had bought at an 
auction sale in execution of the mortgage decree 
of the Firm. This auotion-purcbase was admit¬ 
tedly made long before the final decree. When 
>Shrihari Deshpande paid off the deoretal amount 
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and got himself subrogated to the rights of 
the former decree-holder, he held the mortgagee 
rights of tho appellant Pandumag Patil and 
at the same time ho was tho proprietor of the 
Warora share, which was one of the two items 
of the mortgaged property. It is not correct to 
say, as the lower Court has observed, that 
Shrihari Doshpando stepped into the shoes of 
tho former mortgagee and stood exactly in tho 
same position as the latter. Tho formor mort¬ 
gagee had not acquired any portion of the mort¬ 
gaged property, but Shrihari Djshpaude had 
admittedly acquired it, and was the owner there¬ 
of, at the time when he was executing the final 
decree for sale. Under S. 59A, T. P. Act, it is 
laid down that references to mortgagors and 
mortgagees shall be deemed to include references 
to persons deriving title from them respectively. 
Consequently, the provisions of S. 60 , T. P. Act, 
will come into play to the same extent, in the 
oase of Shrihari Deshpande as in the case of 
the former mortgagee. Although Shrihari Desh. 
pande has been clothed by reasoa of subroga¬ 
tion with all the rights of the original mortgagee, 
he cannot get rid of those obligations which 
are incidental to, and flow out of hi3 posses¬ 
sion as owner of a part of the mortgaged pro¬ 
perty. In my opinion, the integrity of the 
mortgage was, in the particular oircumstanco3 
of the case, broken and it was not open to Shri- 
hari Deshpande to insist upon recovering the 
whole decretal amount only out of the other item 
of the mortgaged property, namely, Thorana in 
the hands of the appellant. Vide 'Bisheshur 
Dial v. Ram Samp , 22 ALL. 234 : (1900 a. W. N. 
69 P. B.) an^ other cases, viz,, Ponnambala 
Pillai v. Annanmalai Chettiar, 43 Mad. 372 : 
(A. I R. (7) 1920 Mad. 375 F. B), Raghava- 
chariar v. Kaiulaswami, A. I. R. (34) 1947 Mad. 
277 : (1947-1 M. L. J. 105). 

[10] The next question that mow falls to be 
considered is whether Shrihari Deshpande can 
take advantage of S. 81, T. P. Act, and can 
claim to recover the whole mortgage-debt, out 
of the other item of the property in the hands of 
the appellant Pandurang Patil. In the first place 
it should be borne in mind that this is not a 
case, where the competition is between the prior 
mortgagee on the one hand and the subsequent 
mortgagee on the other. The subsequent mort¬ 
gagee in this case was the Firm. Its mortgage- 
debt has been fully satisfied and it is, therefore, 
out of the picture. The competition is between 
the two subsequent purchasers, namely, Shrihari 
Deshpande on the one hand, who bought one 
item of the mortgaged property and Pandurang 
Patil who bought the other item. In addition 
to his being the owner of the Warora share, he 
has also acquired the right of the prior mort> 
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gagee Purushottam Patil and has been subro¬ 
gated to tho rights of the latter. When he 
bought at the auction sale the Warora share in 
execution of the mortgage decree of the Firm, 
he did not acquire merely the mortgagee right 
of tho Firm, as a purchaser, in addition to those 
mortgagee rights, he has also acquired the 
equity of redemption. His position, therefore, is 
not exactly the same as that of the Firm as the 
lower Court surmises. Even if the Firm had 
been on the scene and Shribari Deshpande was 
not there, I do not think that the position of the 
Firm would have been in any way better. But 
this is not the point for decision before me. The 
position, now, is, than Shribari Deshpande is the 
lull proprietor ci tho Warora property and in 
addition, he hoids the mortgagee rights of Puru¬ 
shottam Patil. In these circumstances lie cannot 
claim the benefit of S. 81 , T. P. Act, as regards 
the marshalling of securities, so a9 to prejudice 
•the rights of Pandurang Patil, who ha3 acquired 
the proprietary rights over the Thorana property 
tor valuable consideration In my opinion the 
case is not, therefore, governed by the provisions 
of s. 81 , T. P. Act. 

[lid In tho particular circumstances of tho 
case, I think tho case falls exactly within tho 
four corners of s. 82 , T. P. Act. The mortgage 
in favour of the plaintiff Puroshottam Patil com¬ 
prises two items of property only; one was the 
Warora share and the other Thorana share. The 
Warora share belongs to Shrihari Deshpande, as 
owner, and Thorana belongs to the appellant, 
as owner, both the items of the properties being 
subject to the original mortgage. The fact remains 
that these two persons have distinct and sepa- 
rate rights of ownership in these two items of 
the property comprised in the mortgage, in favour 
of Purushottam Patil, and I do not feel any 
doubt that both these items are liable to contri- 
bute rateably to the debt secured by the mort¬ 
gage. The enquiry in question after all involves 
mere adjustment of equities between tho parties 
and there is apparently no reason why it should 
not be given c-liecfe to in the course of execution, 
so as to avoid multiplicity of litigation. 

[ 12 ] In BisJieshzir Dial v. Bam Sarup, 22 
ALL. 284: (1900 A. w. N. G9 Fb), the principle i 3 
stated as follows: 

“When a mortgagee (which includes also a person 
who derives title from him within the meaning of 
S. 59-A, T. P. Act) buys at auction the equity of re¬ 
demption in a part of the mortgaged property, such 
purchase has, in the absence of fraud tho effect of dis¬ 
charging and extinguishing that portion of the mort¬ 
gage debt which was chargeable on the property 
purchased by him, that is to say, a portion of the debt 
which bears the samo ratio to tho whole amount of the 
debt as the value of the property purchased bears to 
the valuo of the whole of the property comprised in the 
mortgage." 


A. I. R. 

The case reported in Sarju Kumar Mukerji 
v. Thakur Prasad , 42 all. 544: (a I. R. ( 7 ) 
1920 ALL. 129) is still nearer the point In that 
case, at a sale in execution of a final decree upoa 
a mortgage, a part of the mortgaged property 
was purchased by M. Subsequently to this pur¬ 
chase, M also obtained from the mortgagee an 
assignment of the mortgage decree itself. It wa3 
held on an application being made for further 
execution of the decree, that the effect of M's 
purchase was to discharge the mortgage debfc 
pro tanto, that is to say, in the ratio which tho 
property purchased bore to the rest of the pro¬ 
perty mortgaged, and the decree could only be 
executed for the balance. I do not see much dif¬ 
ference in principle between a private assign¬ 
ment of the decree and subrogation which is 
tantamount to an assignment by an operation 
of law. The same principle about rateable con¬ 
tribution has also been laid down in Unnamdlai 
Ammal v. Gopalasmami Ghetti, 51 Mad. 59: 
(A. I. r. (is) 1931 Mad. 199) which is exactly in 
point. It was held in this Madras case that 
where two plots of land (A and B)- were mort¬ 
gaged to one person, and plot A alone was subse¬ 
quently mortgaged to another, a purchaser of 
plot B in execution of a money-decree against 
the mortgagor, who paid off* the full amount of 
the decree obtained by the first mortgagee on 
his mortgage, is entitled to contribution rateably 
from plot A in the hands of the puisne mortgagee, 
who had also purchased it in execution of his 
decreo on bis mortgage; and the latter is not en¬ 
titled to enforce his right of marshalling on plot 
B as against the former, under S. si, T. P. Act. 
Vide also Brij Bhuklian v. Bhagwan Datt , 

A. I. R. (29) 1942 Oudb 449: (19 Luck. 70 FB) and 
Umar Ali v. Asmat All , 53 Cal. 1167: (a. I. R. 
(18) 1931 cal. 261 F B.) I, therefore, set aside the 
finding of the lower Court about marshalling 
securities under s. 81, T. P. Act, and hold that 
the case is governed by the principle of S. 82 
of the Act and that both the itera3 of the pro- 
perty in the hands of Shrihari Deshpande and 
Pandurang Patil respectively must rateably con¬ 
tribute towards the liquidation of the decretal 
debt under the mortgage. 

[13] The valuation of the different items 
of property under the mortgage, as found by 
the lower Court-, was challenged by the learn¬ 
ed counsel for the appellant, but he wa3 nob 
able to satisfy me how that finding was in- 
correct. I, therefore, uphold the finding of the 
lower Court as regards valuation as well as the 
proportionate contribution which each item of 
the mortgaged property was to make towards 
the satisfaction of the mortgage debfc. 

[14] The learned counsel for the respondent 
contended that in case it was held by me that 
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the case w&9 governed by s. 82, T. P. Acfc, hia 
client Shrihari Deahpande should be given credit 
for the amount that he had paid towards the 
satisfaction of the mortgage of the Firm and for 
that purpose I should remand the case to the 
lower Court for fresh enquiry on this point. 
Shrihari Deshpande never raised any plea in this 
behalf before the lower Court and consequently 
' there was no issue framed thereon. This is not 
a mere abstract question of law which I can en¬ 
tertain at the appellate stage. It is obviously a 
mixed question of law and fact The mortgage 
in favour of the Firm comprised, besides a 
Be. 0-4-10 share in Warora with khudkasht lands 
hppurtenant thereto, some other items of pro¬ 
perty and unless the valuation of each item of 
this property is ascertained, it is impossible to 
determine the amount that could be deemed to 
have been paid by Shrihari Deshpande to liqui¬ 
date the mortgage lien of the Firm over the 
Warora property. In the absence of any plead¬ 
ings on both sides or any issues thereon, it i3 
impossible for me to decide this point; nor do I 
think, in the interest of justice, to remand the 
case for a fresh enquiry into this matter. 

[15] The appeal, therefore, is allowed. The 
order of the lower Court is set aside and in lieu 
thereof the following order is passed: 

“That Shrihari Deshpande (respondent 1) is liable 
for proportionate contribution with reference to the 
Warora property to the extent of Rs. 7080 and that he 
is entitled to recover by way of proportionate contribu¬ 
tion Rs. 5580-1-6 from the appellant out of the pro¬ 
perty viz., Thorana village share and the land appurte¬ 
nant thereto, in execution, as found by the lower Court 
in para. 28 of its order. 36 should pay the cost of the 
appellant hero and in the Court below and bear his 
own.” 

Counsel’s fee Rs. TOO. 

d.h. . Appeal allowed. 


A. I. K. (36) 1949 Nagpur 169 [G. N. 65.] 

Puranik J. 

Pandurang Laxminarayan Balwate and 
another — Plaintiffs—Applicants v.Mt. Sona- 
hai tu/o Pandit Laxminar ay an Balwate —De- 
fendant — Non-Applicant. 

Civil Revn. No. 201 of 1945, Decided on 11th July 
1946, from order of Additional District Judge, Hoshan- 
gabad, D/- 5th May 1945. 

(a) Hindu Law — Maintenance — Illegitimate 
son even though not a dasi putra is • entitled to 
maintenance— Suit for possession or in alternative 
tor maintenance — Court can pass interim order 
tor maintenance where plaintiff’s illegitimate son- 
ship is admitted. 

Under the Hindu Law, an illegitimate son of a Hindu 
from Hindu woman who is not a dasi is entitled to 
maintenance even if he be the Result of a casual or 
adulterous intercourse. [Para 2] 

The plaintiff claiming to be a legitimate eon sued for 
recovery of certain property or in the alternative for 


maintenance. The plaintiff applied for interim order 
for maintenance. As the defendant had admitted plain¬ 
tiff's illegitimate sonship the Court passed an order 
granting him maintenance at tho rate of Rs. 75 per 
month subject to his furnishing security for icfund 
if required to be refunded later on : 

Held that the Court was entitled to pass an interim 
order for maintenance and taking into eonsid. ration 
the nature and the value of the property (win, h w; i: ; 
about 3 lac-) the amountgranted «a- proper i’nc order 
for furnishing security was however improper as the 
plaintiff's right to claim maintenance could not bo de¬ 
nied in any case. [Para 3] 

(b) Hindu Law — Maintenance — Illegitimate 
daughter Illegitimate daughter is not entitled to 
maintenance. [I’ara 5] 

S. C. Dube and J. P. Dtvivedi — for Appli¬ 
cants. 

Fida Hussain — for Non-Applicant. 

Order.—The plaintiffs who are the appli- 
cants in this revision filed Civil Suit No. 17 -a 
of 1944 in the Court of the Additional Distiicfe 
Judge, Hoshangabad, for possession of property 
valued at about 9 lakhs and in the alternative 
for maintenance. The non-applicant-defeudant 
denied that the applicants were the legitimate 
issue of late Seth Laxmmara> an Balwate, hue for 
purposes of the suit it was admitted on her be¬ 
half that they were the illegitimate issue of her 
husband, tho late Seth Laxminamyan Balwate. 
As the defendant non applicant neglected tho 
maintenance of the applicants, who claimed to 
be son and daughter of the deceased Laxmi- 
narayan, they filed an interim application for 
maintenance claiming rs. 200 and rs. 100 per 
month respectively during the pendency of the 
oivil suit as maintenance. This application for 
maintenance had to be decided by the Court on 
the allegations so far made in tho case, and in¬ 
asmuch as the defendant Mb. Sonabai, who was 
resisting the suit, had admitted in her pleadings 
that plaintiff 1 was the illegitimate son and 
plaintiff 2 was the illegitimate daughter of 
the deceased Laxminarayan, and as they 
were not being maintained, the Court ordered 
that during tho pendency of the suit plaintiff 
1 ehould get Rs. 75 and plaintiff 2 Rs. 50 per 
month as maintenance subject to their fur¬ 
nishing security for refund if required to be re¬ 
funded later on Against this decision, the plain¬ 
tiffs have filed this application for revision No-. 
201 of 1945. The plaintiffs have claimed that the 
amount of maintenance granted by the interim 
order is very meagre and that the order demand¬ 
ing security nullifies the order granting main¬ 
tenance and that the maintenance should have 
been granted from the date of suit and not 
merely from May 1945 as stated in the order. Tho 
defendant Sonabai has also filed a revision 
against this order and it is numbered 261 of 1945. 
Her complaint is that the Court had no power 
to grant an interim maintenance and that thet 
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order i3 arbitrary and that the amount is exces¬ 
sive. After passing the order which is the subjtct- 
matter of these two revisions the lower Court, 
at a subsequent hearing of the case r , realised that 
on the admission of the defendant, plaintiff No. 2 
was an illegitimate daughter and as an illegiti¬ 
mate daughter she was not entitled to main¬ 
tenance. On 2 ith July 1045 the Court therefore 
reviewed its own order and cancelled the previous 
order allowing Rs. 50 as maintenance to plain¬ 
tiff No. 2 Shantabai Against this the plaintiffs 
have tiled another application for revision which 
is numbered 340 of 1945. All these applications 
were argued together, and this decision will 
govern them all. 

[2] It was argued on behalf of the defendant 
Mt. Sonabai that there could be no such order 
passed for maintenance during the pendency of the 
suit. I do not see why such an order could not 
be passed when the right to the limited extent 
could not bo disputed. Under Hindu law an 
illegitimate son of a Hindu is entitled to main¬ 
tenance. It was argued that the illegitimate son 
of a Hindu belonging to one of the three higher 
classes by a dasi is entitled to maintenance and 
it is disputed in this case whether the plaintiffs’ 
mother was a dasi in the strict sense of the term. 
It is true that such a person is entitled to main¬ 
tenance but Mulla in his Hindu Law (Edn. 9) 
at p. 5SG has also very clearly pointed out that 
an illegitimate son of a Hindu by a Hindu woman 
who is not a dasi is entitled to maintenance 
even if he be the result of a casual or adulterous 
intercourse. It is strenuously contended on behalf 
of the plaintiffs that plaintiff No. 1 is a legi¬ 
timate son. But even on the assumption that he 
is an illegitimate son there is not the least doubt 
that he is entitled to maintenance according to 
the estate and status of the family. It is admitted 
that no maintenance is being given to plaintiff 
No. 1. The estate in dispute i9 a large one. Even 
according to the statement of the defendant it is 
not less than three lakhs. The grant of main¬ 
tenance at Rs. 75 per mensem for such an illegiti¬ 
mate son is not in any way excessive or suoh 
as ought not to have been granted. 

[3] Plaintiff No. 1 complains that it ought to 
be more, taking into consideration the nature of 
the property and the status the issue was given 
when his father was alive. It was for the lower 
Court to decide as to what was a proper main¬ 
tenance in such a case. The lower Court had all 
the facts before it, the status of the family, the 
nature of the property and the value thereof. 
After considering all these factors, the Court came 
to the conclusion that Rs. 76 per mensem was 
the proper maintenance for plaintiff No. l and 
that it ought to be paid from May 1945. I do not 
propose to interfere in revision with that kind of 


an order, but I fail to understand why security 
should have been demanded from plaintiff No 1 
whose position as an illegitimate son at least 
could under no circumstances have been denied 
by the defendant and therefore his right to claim 
maintenance could not be denied. I do not think 
there is anything to indicate that hi3 maintenance 
could ever be less than Rs. 75 a month that has 
been sanctioned by the Court 

[4] The next question for consideration is the 
maintenance allowance to Mt. Shantabai which 
was ordered by the Court by its order dated 5th 
May 1945 at R3. 50 per mensem but which was 
later on recalled by its order dated 24th July 
1945. I am clearly of opinion that the lower Court 
wa9 perfectly justified in recalling its order and 
in holding that the illegitimate daughter is not 
entitled to maintenance under the Hindu law: 1 
see Mulla (Edn. 9) at p. 587. In the absence of an 
express authority entitling an illegitimate daugh¬ 
ter to claim maintenance she could not claim 
maintenance by an interim order of the Court. 

[6] The result is that the Civil Revision No. 201 
of 1945 is allowed only to the extent that plain¬ 
tiff 1 is entitled to have maintenance at Rs. 75 
per mensem from the month of May 1945 but he 
shall not be required to furnish security for the 
refund thereof. Whatever he receives by way of 
maintenance during the pendency of the suit 
may ultimately be taken into consideration while 
deciding the case on its merits later. Civil Revi- 
aion No. 261 of 1945 is dismissed so far as it re¬ 
lates to the grant of maintenance allowance to 
plaintiff 1. So far as it relates to the maintenance 
allowance of Shantabai it is not necessary to say 
anything about it in thi9 revision inasmuch as 
the order regarding payment of maintenance 
allowance to Mt. Shantabai has been recalled by 
the Court, and I uphold that recall and dismiss 
Civil Revision No. 349 of 1946 filed by the plain¬ 
tiffs complaining against this recall. I make no 
order for costs in this case inasmuch as no party 
should have come up in revision in suoh matters. 

K.S. Order accordingly. 


A. I. R. (36) 1949 Nagpur 160 [C. N. 66.] 
Grille C. J. and Hidayatdllah J.: 

Dawoolaland others—Appellants v. Khedu¬ 
prasad and others — Respondents. 

Second Appeal No. 348 of 1941, Deoided on 12th 
September 1946, from appellate decree of Diet. Judge, 
Raipur, D/- 22nd February 1941. 

(a) Civil P. C (1908), S. 151 — Executing Court 
has inherent power to dismiss and restore execu¬ 
tion application. 

An exeouting Court has inherent powers to dismiss 
an application for execution and also to restore it to 
the file under S. 161, Civil P. C. though, save in the 
most exceptional cases it ought not to resort to S. 151 
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in so far ns restoration is concerned. This docs not 
oaase any hardship as the decree-holder can always file 
m fresh application: Case law discussed. [Para 11] 

{b) Civil P. C. (1908), S. 70(1) (b) — Rules under 
tC. P.)—Rule 12, Revenue Book Circulars ni-8 — 
Powers of collector are not conterminous with 
those of executing Court—Collector can terminate 
proceedings before him and report matter to civil 
Court —Attachment does not come to end by such 
termination — He can also restore proceedings 
tinder S. 151, Civil P. C.—Collector dismissing case 
for default when both decree-holder and judgmeDt- 
-debtor were absent — Notice to judgment-debtor 
is not necessary before restoring case to file — 
Civil P. C., S. 151. 


Buie 12, Revenue Book Circulars (C. P.) (which 
reproduces the words of S^. 70 (1) (b)) merely invests 
the Collectors with the powers which the Court might 
-exercise in the execution of the decree. The rule 
ia enabling and does not substitute the Collector 
for the Coutt for. all purposes. The powers are 
not entirely oonterminous with those of the civil 
Court. He cannot amend the ‘C’ Form, nor can he 
xancel the ‘O’ Form and draw one up for himself. He 
cannot review the orders of the civil Court attaching 

Jro* r °* erty k® cannot hear objections under 
U. 21, R. 58, Civil P. C. The Collector’s powers com¬ 
mence at the stage a ‘C’ Form is drawn up and he 
cannot go behind the ‘C* Form and his action can have ' 
no operation on anything which is prior to the ‘C’ 
l?orm. There is nothing to prevent the Collector from 
terminating proceedings before him and reporting the 
matter to the civil Court. But dismissing an application 
lor execution, whioh is not before him, is an entirely 
different matter. Where a Collector to whom a ‘C’ 
Form is sent for execution dismisses the case for de- 
* vl** 10 deoree-holder when the judgment debtor is 
also absent, the order of the Collecior must be inter- 
P'®*ed as merely signifying his inability to proceed 
with the case. There is nothing to prevent the Collec- 
*° r «. j° m resum i n g the proceedings before he has re¬ 
ported the matter to the civil Court. The termination 
of the proceedings by him has not the result in law 
0. 21, R. 57 contemplates, and his restoration 
OI the proceedings to the file is permissible under his 
inherent powers which he derives from S. 151, Civil 
5 * O. It is not necessary for him in such a case to 
issue notice to the judgment-debtor before restoring the 
case to file : A. I. R. (17) 1930 Lah. 20, Rel. on; 
A. 1. R. (6) 1919 Nag. 91, Ref. [Paras 12 & 13] 

M. R. Bobde and A. Razah—tor Appellants. 

N . Choudhary—lor Respondents. 

Hidayatullah J. — This is a second appeal 
rom the judgment and decree of Mr. Y. N. Deo, 
.‘strict Raipur, in civil Appeal No. 30-A 

Of 1940 decided on 22nd February 1941, re¬ 
versing the judgment and decree of the trial 
Court. 


[ 2 ] The appellants are the three sons of one 
isram Prasad, who had obtained a decree for 
»9. 2240 in Civil Suit No. 87 of 1932 of the Court 
of Subordinate Judge, 2 nd Class, Dhamtari 
against Dukhuprasad (defendant 4) and during 

suit Bisram Prasad bad atta¬ 
ined before judgment Dukhupraead’s 0-1 9 shares 
in mazizas Bagtarai, Dubchera, Tengna and 
1949 N/21 & 22 


Ruputola. Theso attachments were effected on 
the following dates : 

Baghtarai on 31-1-1932 
Dubchera on 1-2 1932 
Barpara Tengna 

on 2-2-1032 and 
Ruputola on 2-2-1932. 

[3] A ‘c’ form was then sent to tho Collector 
for execution of tho decree and it was received 
by him on 8th August 1932. 

[4] Meanwhile on 7th July 1932, Bansinath 
Sao and his nine sons partitioned the property 
by a registered-deed Ex. r-5, and allotted the 
share in these villages to the plaintiffs while 
Dukhuprasad was allotted 0-7-0 share in viauzci 
Baliyara, tahsil Dhamtari. The Collector pro¬ 
ceeded with the ‘c’ Form which was received by 
him on 8th August 1932 and in Revenue case 
No. 31 /145 of 1932-33 relating to Daivoolal v. 
Dukhuprasad he ordered the sale of these pro- 
pertie3 and the sale was held at Balod tahsil on 
30th November 1939 and on 13th January 1910 
the sale was confirmed. On 3rd February 1940 
the plaintiffs brought this suit for declaration 
that the 0-1-9 shares in the four villages were 
not liable to attachment and sale in the decree 
against defendant 4 obtained by defendants 1-3 
in Civil Suit No. 37 of 1932. 

[5] The plaintiffs inter alia contended that 
on 21st January 1983, and again on 2nd March 
1935 the Collector had dismissed the caso in 
default and that the attachment came to an end by 
operation of law under O. 21 , R. 57, Civil P. C., 
and that the Collector was also incompetent to 
restore the case to the file as he was functus 
officio. It was urged that the dismissal of the 
execution had the effect of bringing the attach, 
ment to an end and even if the Collector could 
restore the case to the file (which was denied) 
the restoration did not have the effect of restor¬ 
ing the attachment. The trial Court found 
against the plaintiffs. The lower appellate Court 
found in favour of the plaintiffs giving the fol¬ 
lowing reasons : 

(i) The attachment had ceased to subsist on 
21st January 1933 when the execution case was 
dismissed in default for the first time by the 
Collector. 

(ii) As the subsequent order restoring the case 
was illegal it could not revive the attachment. 
The proper course for the decree-holder would 
have been to re-attach the property. 

(iii) The sale which was ultimately held by 
the Collector was not in pursuance of the attach¬ 
ment which was made before the partition. 

(iv) That the case was dismissed in default 
for the second time on 2nd March 1935 and if it 
be held that the restoration amounted to re- attach¬ 
ment of property, the sale that was ultimately 


1G2 Nagpur Dawoolal y. Eheduprasad (Jlidayatullah J .) A. I. It 


Ic’d was in pursuance of this subsequent attach¬ 
ment and it could not therefore invalidate the 
partition of the year 1932. In appeal only these 
points are raised and it is contended that the 
learned lower appellate Court was wrong in its 
statement of law. 

[0] The subject is connected with the powers 
of the Collector vis-a-vis the powers of the 
executing Court. Mr. Bobde points out that under 
S. 70 (l) (b), Civil P. C'. the Provincial Govern¬ 
ment is authorised to confer 

‘‘upon the? Collector.all or cdy of the powers 

which the Court might exercise in the" execution of the 
decree if the execution thereof had not been transferred 
to the Collector” 

and that the Provincial Government has framed 
R. 12 in Revenue Book Circulars III-S (C. P. 
Revenue Manual Vol. n p. 171), investing’the 
Deputy Commissioners, etc., with these powers. 
Mr. Bobde, therefore, argues that if the Collector 
could dismiss an application he would also 
have the power under S. 151, Civil P. C., to 
restore it to the file and on restoration the attach¬ 
ment would revive. 

[7] l nder O. 21, R. 57, upon the dismissal of 
an application for execution, the attachment of 
the property ceases. We are not concerned with 
the Nagpur amendment because the result would 
be the same if no direction to the contrary was 
is'-ued. The questions that naturally arise are: ’ 

(a) Whether the Collector has the power to 
dismiss the application for execution ? 

(b) It he dismisses the proceedings before him, 
does that action operate in law to terminate the 
attachment upon the property ? 

(c) If the replies to (a) and (b) above are in 
the affirmative, can he restore the proceedings ? 

(d) If the reply to (c) is in the affirmative,doe 3 
that restoration have the effect of reviving the 
attachment? 

[8] These questions have to be examined from 
two view points. We have first to find out the 
powers of the executing Court in thi 3 respect, 
because the powers of the Collector can in no 
case be more extensive than those of the exeent- 
ing Court, and we have then to find out if the 
Collector has all the powers of the executing 
Court in respect of the application. 

[9] There can be no doubt that the Court 
executing the decree has the power to dismiss the 
application for execution where the Court i 3 
unable to proceed further with the application, 
by reason of the default of the decree-holder. 
This default includes a default in appearance. 
See Kundanmal v. Mt. Aziz Begam, A. I. it. 
( 16 ) 1929 Nag. 82. If the Court dismisses the 
Application for execution, the attachment ceases. 
Thereafter the question is whether it can restore 
the application ? 


[10] We Lave been referred to Thakur Prasad 
v. FakiruUah, 17 ALL 206 : (22 I. A. 44 P. C.), 
and it is. argued that the executing Court has no 
express powers as o. 9 and s. 141, Civil P. C. 
do not apply. This is apparent from O. 9 and 
also from s. 141, Civil P. C. and no doubts are 
now left after the Privy Council decision. But it 
bas been held in a large number of cases that 
the Court has an inherent power not only of dis¬ 
missing the application (there is no specific pro¬ 
vision), but also of restoring the application to 
the file. See Bholu v. Ram Lai , 2 Lab. 66: 
( a. i. r. (s) 1921 Lab. 6l),Uari Singh v. Balaqt 
Mai <C Sons, 11 Lab. 93 : (a. I. R. (17) 1930 Lab. 
20 ), Bajrang Bahadur Singh Raja v. Thakur 
Sura j Narain Singh,' i. L R. (1945) 20 Luck. 
317 : (A. i. r. (32) 1945 Oudh. 210), Lalla Prasad 
v. Ram Karan, 34 ALL. 426 :■ (14 I. C. 187), and 
Mahammad Hanif v. Ali Raza, 65 all. 891: 
(A. i. R. (20) 1933 ALL. 783 F. B.). Since the decree- 
holder can bring successive applications for 
execution, Courts would be slow to resort to their 
inherent powers and would only exercise their 
inherent powers ex debito justitiae to prevent 
a miscarriage of justice. But if the Court acts in 
the exercise of its inherent powers, it cannot bo 
said that the order is a nullity or i 3 ultra vires ► 

[11] Once an order of restoration is made, it 
has the effect of restoring not only the applica¬ 
tion but also all ancillary orders. This has been 
held in analogous cases in Veerasuximi v. Ram- 
anna, 58 Mad. 721 : (A. I. R. (22) 1936 Mad. 365 
F. B ), and Nayudamma v. Sivaraju, A. r. B. 
(30) 1943 Mad. 515 : (210 I. C. 463). This was also 
held by Hallifax, Additional Judicial Commis¬ 
sioner in Ilarlal v. Narayan, 18 N. L R 162.167 : 
(A. I. R. (9) 1922 Nag. 267), in the following 
words: 

‘To say that, because tbe attachment bad ceased 
under R. 57 of O. 21 on tbe sipnature of the Cr-t order of 
dismissal of the application, it c -uld not be revived with* 
out the issue, of fresh warrant and a reattachment, 
though absolutely nothing bad been done on tbe first 
order, is undoubtedly an attempt to abuse the process 
of the Court. In these circumstances, provided tbe Court 
had power to revive tbe proceedings and did so as 
immediately ns was done in this case, it would not only 
have the power but would be bound, under S. 151, Civil 
P. C. to order that the attachment should be regarded 
as continuing and not Laving ceased.” 

In a later case Shanker Rao v. Manik Rao, 

A. I. R. (10) 1923 Nag. 18 : (68 I. C. 643) Hallifax 
A. J. C. doubted whether the principles underly¬ 
ing S. 151, Civil P. C , should be applied to an 
order of tbe -Collector restoring the execution 
case to the file. This doubt was induced in him 
on a perusal of Balui Ritu Kuer v. Alakhdeo 
Narain Singh, 4 Pat. L J. S20 : (A I.R (6) 1918 
Pat. 67). This case was dissented from in Baj¬ 
rang Bahadur Singh, Baja, v. Thakur Suraj 
Narain Singh, I.L.R. (1945) 20 Luck. 317; (AJ.K* 
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(82) 1945 Oudh 210). We are of opinion that au 
jexecuting Court ha9 inherent powers to dismiss 
jthe application for execution and also to restore 
it to the file under S. 151, Civil P. C., though, 
save in the most exceptional oases, it ought not 
resort to S. 151, Civil P. C„ in so far a 3 restora. 
tion is concerned. This does not cause any hard¬ 
ship as the decree-holder can always file a fresh 
application. 

[ 12 ] We are now in a position to discuss the 
powers of the Collector. At the outset.it should 
be noticed that though R. 12 of Revenue Book 
Circulars 3-8 invests the Collector with all the 
powers of the civil Court executing a decree, 
the powers are not entirely conterminous with 
those of the civil Court. He cannot amend the 
‘c* Form, nor can he cancel the 'o’ Form and 
draw one up for himself. He cannot review the 
orderB of the civil Court attaching the property 
and he cannot hear objections under O. 21, R. 58, 
Civil P. C. This last disability 1*9 pointedly 7 men¬ 
tioned in a note in the Revenue Book Circulars 
which reads thus : 

“In no case has the Deputy Commissioner power to 
dispose of objections under E. 58 in 0. 21, of Sch. 1, 
Civil P. C.” 


issued notices to the judgment-debtor before res¬ 
toring the case to the file and his omission to do 
so makes the proceedings ultra vires and void. 
We do not agree. We cannot do bettor than 
quote a passage from Uari Sinah v Bulaqui 
Mai (t: Sotis, 11 Lab. 93 : (A.l.R. ( 17 ) 1930 Lab. 
20) which answers this objection : 

“It may be observed in this connection that, where u 
6Uit or an appeal is dismissed for default in the licence 
of both parlies, nobco to the defendant or respondent 
of the application for restoration is not provided for. 
But such notice is expressly provided for where the dis¬ 
missal should have been ordered in the presence of the 
defendant or respondent. On the analogy of this pro¬ 
cedure relating to suits and appeals, it may safely be 
inferred that, where au application for execution is dis¬ 
missed for default in the absenco of the judgment-debtor 
it can be restored without notice to him.” 

In the case before us, on both occasions, the judg. 
ment-debtor was absent-. No notice was nece 9 - 
sary to him. 

fill The appeal is allowed and the decree of 
the lower appellate Court is set aside and the 
decree of the trial Court dismissing the suit is 
restored. The respondents will bear the costs of 
the appellants in all the three Courts. 

K,s * . Appeal allowed. 


The Collector’s powers commence at the stage a 
c’ Form is drawn up and he cannot go behind 
o’ Form and his action can have no opera¬ 
tion on anything which is prior to the ‘o’ Form. 
It is relevant to notice at this stage, that R. 12 
of the Revenue Book Circulars (which repro¬ 
duces the words of S. 70 (1) (b)) merely invest 
the Collectors with the powers which the Court 
might exercise in the execution of the decree. 
The rule is enabling and does not substitute the 
Collector for the Court for all purposes. In 
Kalka Prasad v. Mt. Sahidabi, 1943 N.L J. 509: 
Binney F. 0. held that there was no provision in 
the rules enabling the Collector to dismiss the case 
in default. There is nothing to prevent the Collec¬ 
tor from terminating proceedings before him and 
reporting the matter to the civil Court. But dis¬ 
missing an application for execution, which was 
not before him, is an entirely different matter. 
We are, therefore, of opinion that the order of 
the Collector must be interpreted as merely 
signifying his inability to proceed with the case. 
There is nothing to prevent the Collector from 
resuming the proceedings before‘he has reported 
the matter to the civil Court. The termination 
of the proceedings by him has not the result in 
law which o. 21, R. 67 contemplates, and his 
restoration of the proceedings to the file is permis¬ 
sible under his inherent powers which ho derives 
from 8. 161 , Civil P. C. 

[18] It was" next argued on the authority of 
• Dalchand v. Narayan , 2 N. L. J. 111 : (a.i.r. 
(6) 1919 Nag, 91 ) that the Collector ooght to have 
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Sen and Sarwate JJ. 

Holia Budhoo Goiuara — Accused—Appel, 
lant v. Emperor. 

Criminal Appeal No. 85 of 1948, Decided on 8th Julv 

2afb’Feb” a° r /l948. AddL SeS5i °" S Jnd8e - ^ D/ 

(a) Evidence Act (1872), S. 105 — Burden is on 
accused to prove that his case falls under one of 
exceptions—It is sufficient if he creates reasonable 
doubt in case for prosecution. 

In criminal cases the general rule is that the accused - 
person must always bo presumed to be innocent and tlio 
onus of proving everything essential to the establish- 
•ment of the offence is on the prosecution. Section 105 
is, however, an important qualification of this rule. In 
view of it, the prosecution is not obliged to prove 
absence of facts which might bring the case within a 
special exception which the accused might set up in hie 
defence. Under S. 105, Evidence Act the burden of 
proving the existence of circumstances which bring the 
case of the accused within one of the exceptions in the 
Penal Code is upon the accused and the Court must 
presume absence of such circumstances. But even if the 
legislature has but upon the accused the burden of pro¬ 
ving these matters, he is in a much more favourable 
position than the prosecution because he is not in 
general called upon to provo them beyond a reasonable 
dbnbt, but it is sufficient if be succeeds in proving a 
prirtia facie case end establish a reasonable doubt in 
the case for the prosecution: 1935 A. C 462 • A I Ft 
(20) 1933 Cal. 800 ; A.I.R (23) 1936 Na«.’l60 : 

A. IB. (24) 1937 Bom. 83 (F. B.); A. I. R. (28) 1941* 
Bom. 139 and A. I. R. (28) 1941 All. 402 (F B.). Con¬ 
sidered. [Paras 6, 7 and 121 

Annotation : (’46-Man.) Evidenoe Act, S. 105, N. 2. 

(b) Criminal P. C. (1893), S. 342 (3) — Statement 
of accused is not affirmative evidence — Statement 
should be considered along with prosecution evi¬ 
dence— Criminal P. C. (1898), S. 287. 


A. I. R. 
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Provisions of S. 287 and S. 342 (3) do not make the 
statements made by tbe accused before the commit ting 
Mfici=tratc and also iu answer to tbe questions put to 
him in the Sessions Court, an affirmative evidence in 
the case. What they mean is that the Court should pot 
shut out the statements of the accused from it3 viev. 
when considering the effect of the evidence adduced on 
behalf of the prosecution but such statements must be 
taken into consideration along with the evidence of the 
prosecution to see if in conjunct'-on with them there 
can be any reasonable explanation of the prosecution 
evidence which may be consistent with the innocence 
of tbe accused. [Para 14] 

Where the accused in these statements says that he 
killed his wife upon grave and sudden provocation, the 
point for consideration for the Court would be whether 
in view of these statements it would be reasonable to 
infer from the prosecution evidence itself that the 
accused could not have acted in the manner he did 
without receiving the provocation to the extent he has 
alleged. t Para 15 ! 

Annotation: C-IG-Com) Criminal P. C.,S. 287, N. 1; 

S’. 342, N. 23 atfd 29. 

S. K. Dehhyande—lox Appellant. 

IP. B. Pendharkar , Addl. Government Pleader— 

for the Crown. 

Judgment.—Holia, son of Budhoo Gowara of 
mauza Gondegaon was tried before the Addi¬ 
tional Sessions Judge, Seoni, on a charge of 
murder of his wife Mfc. Yamuni. He has been 
found guilty under S. 304, Part I, Penal Code 
and sentenced to 7 years’ rigorous imprisonment. 
He has appealed against this conviction and 
sentence. There is also a counter-appeal by the 
Provincial Government that the accused should 
have been convicted on tbe charge of murder 
under S. 302, Penal Code. Both appeals are dis¬ 
posed of by this judgment. 

[23 Holia lived with his wife, Mt. Yamuni in 
Gondegaon. On 27th November 1947 the accused 
• assaulted Mt. Yamuni in the house and killed 
her and threw the spear with which he had 
assaulted her in a well from where it was later, 
recovered by the police. The parents of Mt. 
Yamuni had come to stay with Holia about two 
days before this occurrence and they wanted 
that Yamuni should be sent with them to their 
house. The accused was not willing to send his 
wife to her parents and on the day of occurrence 
in the morning Yamuni’s father and mother 
prepared to go away. The father had proceeded 
ahead and Yamuni’s mother Mt. Naja was also 
going out when Yamuni seems to have insisted 
that she would also go with her parents. It is 
in the evidence of Mt. Naja (p. W. 6) that the 
accused was enraged at her insistence on going 
and taking up a spear he violently assaulted 
Mt. Yamuni and killed her. In the committing 
Magistrate’s Court as also in the Sessions Court 
the accused admitted that he had killed Mt. 
Yamuni. Before the Sessions Court he even 
pleaded guilty to the charge but the learned 
Additional Sessions Judge decided to hold the 


trial in order to find out if the case was not 
within one of the execeptions to S. 300, Penal 
Code, and whether any extenuating circumstan¬ 
ces existed in the case. 

[3] The plea taken on behalf of the accused 
was that he did not want his wife to go with 
her parents because their child had heed recently 
vaccinated and was running temperature. He 
says that the wife was very insistent on going 
and even abused him filthily and gave him a 
kick also. That he was put out by this conduct 
of ber 3 and in a fit of rage he took up the spear 
and killed her. The Additional Sessions Judge 
has accepted this statement of his and has found 
that he committed the murder upon grave and 
sudden provocation given by the wife and the 
case was therefore brought within exception 1 
to s. 300, Penal Code. 

[ 4 ] There is no doubt that the act of the 

accused in causing injuries to his wife which 
resulted in her death amounts to an offence of 
murder and the only question is whether the 
accused has been able to show that the case 
could be brought within exception 1 to S. 300, 
Penal Code. ' 

[ 5 ] At the time of the assault Mt. Naja (P. W. 
6) was near the deceased and she says that all 
that Mt. Yamuni did was that she wept and 
insisted that she would also go. Nothing has 
been elicited in her evidence to suggest that 
Yamuni had used any abusive language or 
kicked the accused. 

[6] After committing this assault on his wife 
the accused went out. It is in the evidence of 
Mulchand (P. W. 5) that when he saw the accu. 
sed he found some blood on his clothes and 
questioned him to which the accused only re¬ 
plied that whatever was destined had happened. 
Subsequently Mulchand, who is tbe mukaddam 
of the village went with the kotwar Ugdya 
(p. W. 4) to the house of the accused. There 
Dadu (p. "W. 7) and Dulichand (P. W. 8) were 
also present and when the accused was question¬ 
ed by them he stated that the wife was insisting 
on going which annoyed him and so he bad 
killed her. The accused does not deny that he 
was questioned by these persons and that he 
had stated to them that he had killed his wife. 
It is significant, however, that these witnesses 
were not questioned at all whether the accused 
had also stated at that time that the wife had 
abused or kicked him. If the cause of provoca¬ 
tion had been such conduct on the part of the 
wife, we expect the accused to have disclosed 
to these persons that the wife had behaved, in 
such a rude manner as to give him provocation. 
Nothing absolutely has been elicited, from the 
evidence of any of the prosecution witnesses to 
show that the wife had used any abusive lang- 
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uage or given any kind of provocation except 
the insiatence that she must go. The learned 
Additional Sessions Judge in paragraph 13 of his 
judgment thinks that there could be no reason 
for the accused to commit such deadly assault' 
upon his wife except upon some provocation 
which he must have received aud he thinks that 
the statement of the accused about the manner 
in which she gave provocation must be accepted 
as quite probable. He has referred to the fact 
that three of the four assessors were also of the 
opinion that the accused might have received 
such provocation. The opinions of the assessors 
are not based upon any facts elicited in the 
evidence and therefore they are of no value. 
The learned Additional Sessions Judge seems to 
have treated their opinions as evidence on which 
to find that there was grave and sudden provo. 
cation. He appears to have overlooked the pro¬ 
vision in S. 105, Evidence Act, which lays down 
that the burden of proving the existence of cir¬ 
cumstances which bring the case of the accused 
within one of the exceptions in the Penal Code 
is upon the accusod and the Court must presume 
absence of such circumstances. 

[7] The question therefore arises how far it 
was incumbent upon the accused in view of 
S. 105, Evidence Act, to lead evidence to satisfy 
the Court that the case was brought within 
Excep. 1 to S. SOO, Penal Code. In criminal cases 
the general rule is that the accused person must 
always be presumed to be innocent and the onus 
of proving everything essential to the establish¬ 
ment of the offence is on the prosecution. 
Section 105 if, however, an important qualifica¬ 
tion of this rule. In view of it, the prosecution is 
not obliged to prove absence of facts which 
might bring the case within a special exception 
which the accused as in the present case might 
set up in his defence. In Woolmington v. The 
Director of Public Prosecutions , 1935 A. c.462: 
(104 *L. J. K. B 433) the rule laid down is that 
in a trial for murder the Crown must prove 
death as the result of a voluntary act of the 
prisoner and malice of the prisoner. When evid¬ 
ence of death and malice has been given, the 
prisoner is entitled to show by evidence or by 
examination of circumstances adduced by the 
Crown that the act on his part which caused 
death was either unintentional or provoked, and 
if the jury are either satisfied with his explana¬ 
tion or, upon a review of all the evidence, are 
left in reasonable doubt whether, even if his 
explanation be not accepted, the act was uninten- 
tional or provoked, the prisoner is entitled to be 
acquitted. 

[8] In Robert Stuart Wauchope v. Emperor 
61 cal. 168 : (A.I. R.(20) 193J Cal. 800 : 35 Cr.L.J. 
156) Lort-Williams J. has expressed the view 


that even whou tho legislature has put upon the 
accused the burden of proving certain matters 
he is in a much more favourable position than 
the prosecution because he is not in general 
called upon to prove them beyond a reasonable 
doubt, but it is sufficient if he succeeds in pro¬ 
ving a yrima facie case. 

[9] In Bapurao v- King Emperor, I. L. in 
(1937) Nag. 38 '. (A. I. R. (23) 1S3G Nog. ICO : 39 
cr. L. J. 349) Bose J., accepts the position that 
all that may bo necessary for tho accused is to 
offer a reasonable explanation which may bo 
true, then, even though the Judge or the jury, 
as the case may be, is not convinced that it is 
true, he is entitled to an acquittal. 

[10J In King-Emperor v. U. Damapala, 14 
Rang. G66 : (A. I. R. (24) 1937 Rang. 83 : 33 Cr. 
L. J. 524 (F. B.)) a Full Bench of the Rangoon 
High Court has accepted the rule in Wcolming. 
‘ton v. The Director of Public Prosecutions , 
1935 A. C. 462 : (104 L. J. K. B. 433) ns laying 
down tho law which is in no way inconsistent 
with the law’ in Incia and with reference to 
S. 105, Evidence Act, has held that the test is not 
whether the accused has proved beyond all rea¬ 
sonable doubt that he comes within any excep¬ 
tion to the Penal Code, but whether in setting 
up his defence he has established a reasonable 
doubt in the case for the prosecution and has 
thereby earned his right to an acquittal. 

[ill In Emperor v. Basangouda Yama- 
nappa, I. L. R. (1941) Bom. 315 :• (A. I. R. (28) 
1941 Bom. 139 : 42 Cr. L. J. 697) the Bombay 
High Court expresses a similar view that if tho 
accused can offer an explanation of the evidence 
which is consistent with the innocence of the 
accused, the Court will not be justified in- con¬ 
victing him. 

[12] According to all these cases all that may 
be necessary for the accused is to offer some 
explanation of the prosecution evidence, and if 
this appears to the Court to be reasonable, even 
though not beyond doubt and to be consistent 
with the innocence of the accused, he should bo 
given the benefit of it. 

[13] The question has been considered at 
length by a Full Bench of the Allahabad High 
Court in Emperor v. Parbhoo , I. L. R. (1941) 
ALL. 843 : (A. I. R. (28) 1941 ALL. 402 : 43 
Cr. L. J. 177.) Here also the majority of the 
Judges constituting the Full Bench accept the 
decision of the House of Lords in Woolmington 
v. The Director of Public Prosecutions, 1945 
A. c. 462 : (104 L. J. K. B. 433) as laying down 
the law which is not inconsistent with the law 
of British India as enacted in S. 105, Evidence 
Act. 

[14] The accused in this case made a state¬ 
ment before the Committing Magistrate about 
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grave and sudden provocation received by him 
from the wife by her abusing and kicking him. 
This according to S'. 287, Criminal P. 0., is ten¬ 
dered by the prosecution and read as evidence. 
In Sessions Court also he made a similar state¬ 
ment in answer to the questions put to him and 
sub-s (3) of S. 342, Criminal P, C„ lays down that 
the answers given by the accused may be taken 
linto consideration by the Court. These provi¬ 
sions do not however make the mere statements 
of the accused an affirmative evidence in the 
case. What they mean is that the Court should 
not shut out the statements of the accused from 
its view when considering the effect of the evi¬ 
dence adduced on behalf of the prosecution but 
such statements must bo taken into consideration 
along with the evidence of the prosecution to see 
if in conjunction with them there can bo any 
reasonable explanation of tho prosecution evi¬ 
dence which may be consistent with tho innccencef 
of the accused. 

[15] The definition of ‘proved’, ‘disproved’ 
and ‘not proved’ in 8. 8, Evidence Act, shows 
that tbo question has to be decided after consider- 
ing the matter before the Court which will neces. 
sarily include the examination of the accused 
before the Committing Magistrate and the See- 
sions Court. The point for consideration there¬ 
fore is whether in view of those statements it 
would be reasonable to infer from the prosecu¬ 
tion evidence itself that the accused could not 
have acted in the manner he did without receiv¬ 
ing tho provocation to the extent he has alleged. 
We think it not unlikely that the accused was 
provoked into assaulting his wife simply because 
she was insisting on going away with her parents 
and there is no need to go further and assume 
that he should have received graver provocation. 
The evidence produced on behalf of the prosecu¬ 
tion read in conjunction with the statements of 
the accused can only establish a case falling 
under els. 1 to 3 of S. 300, Penal Code. They do 
not even raise a reasonable doubt that the special 
circumstances of grave and sudden provocation 
as ho has alleged may havo been present. It 
was therefore necessary for the accused to prove 
their existence by producing other evidence than 
the matters which are here before the Court. In 
the absence of any such evidence, it is not proper 
to find that tho oase is brought within Ex. 1 to 
8. 800, Penal Code. 

[16] In our view the accused has entirely failed 
to briDg bis case within Exception 1 to S. 300, 
PeDal Code. His conviction should therefore 
have been under S. 302, Penal Code, and should 
not have been under 8. 804 Part I. We accord¬ 
ingly dismiss tbe appeal of the accused and on 
the appeal of tbe Provincial Government alter 
the conviction of the accused to one under 8. 802, 


had received some provocation, though it was 
not sufficient to bring the case within Exception 
1 to S. SCO, we think that he should receive the 
le?3er penalty of transportation for life. We ac¬ 
cordingly sentence him to transportation for life. 

r. G. D. Ordei' accordingly. 
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Shevde J. 

Dhannusao and another — Defendants — Ap• 
pellants v. Mt. Sitabai w/o Latariyasao — 
Plaintiff — Despondent. 

SecDnd Appeal No. 273 of 1944, Decided on 13th 
January 1848, from appellate decree of Addl. Distriot 
Judge, Balaghat, D/- 2nd March 1944. 

Tort —Nuisance -Intent or negligence of defen¬ 
dant need not be proved as separate ingredient — 
Natural user of property is not per se good de¬ 
fence—Operation of natural forces, how far good 
defence, indicated. 

In an action in tort founded upon nuisance, the plain¬ 
tiff need not prove intent or negligonce of the defendant 
as a separate ingredient in the cause of action. Nor is 
the want of intent or negligence by itself a defence. Tho 
defendant would be liable if there was a breach of duty 
on his part to prevent a rmisance arising or continuing 
Natural or ordinary user is also no defence per se to or¬ 
dinary liability for nuisance. The occupier of land who 
brings or keeps upon it anything likely to do damage if 
it escapes is bound at his peril to prevent its escape and 
is liable for all the natural and probable consequences 
of its escape even if he has been guilty of no negligence. 
The operation of natural' forces would not be a new or 
independent cause, if it follows from tho defendant's 
wrongful conduct in the ordinary course of things and 
it could not be a defence to any aotion for nuisance, if 
thatnuisanoe were found to be actionable nuisance other¬ 
wise. Hence the fact that tbo overflowtof water upon 
the plaintiff's land, from the’defendant's tank was due 
to the law of gravitation is no defence, if the action of. 
the defendant was found to be actionable nuisance 
otherwise. A. I. R.U6) 1931 Mad 561, Dissent.', (1868) 
3 H. L. 330 and other case law , ref. [Para 10] 

M. R. Bobdo and K. B. Tare —for Appellants. 

J. P. Dtoivedi—loc Respondent. 

Judgment. —This second appeal has been 
filed by the defendants ogainsfc the decree of 
Mr. S. C. Rai, Additional Distriot Judge, Bala¬ 
ghat, affirming the decree of the Court of first 
instance for damages in the plaintiff’s favour. 

[2] Plot no. 1, measuring 6.66 acres originally 
belonged to the plaintiff’s husband Latsriya.Sao, 
now deceased. The defendants bought a portion 
of it measuring 3.80 acres from Latariya Sao, 
on 6th May 1934. The rest of the area was split 
up into two Sub-divisions and was separately re¬ 
corded asi /2 and l/3 respectively. The portion 
bought by the defendants was recorded as ill. 
It is no longer disputed that plot No. l/l is a 
water, tank or munda , which was used by the 
plaintiff’s husband during his life-time for collec¬ 
ting rain water therein, for the purpose of irriga¬ 
ting his own neighbouring fields. The defendants 
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own certain fields to the east of plot No. l/l, and 
the plaintiff’s riots Nos. 1/2 and l/8 and another 
khasra No. 18, are to the south-west side of Plot 
No. l/l. There is an embankment between this 
plot no. l/l, on the ODe hand and the defendants’ 
neighbouring plots Nos. 8 and 4, on the other. It 
has been alleged by the plaintiff that in 1939 the 
defendants raised the height of the embankment 
and opened a new sluice at point D, with the re¬ 
sult that rain water accumulated in much larger 
quantity in the water.tank, presumably beyond 
the capacity of the tank, and that the water over¬ 
flowed into the plaintiff’s plots and damaged her 
crops. It has been further alleged that in spite of 
her warnings the defendants continued the same 
state of things from 1939-1940 to 1941-1942 and 
hence she brought this suit to recover damages 
from them. The suit was resisted by the defen¬ 
dants on several grounds. It was contended by 
them that the tank and the embankment were 
out of repairs, for a number of years, and that 
repairs were deemed necessary in 1939. It was 
alleged that it was in the course of normal 
repairs that earth was put on the top of the 
embankment, resulting in the increase of its 
height, and that an extra opening was made at 
the point D. The plaintiff's allegation that the 
defendants now take away the water from the 
tank through the new opening at point D for 
irrigating their neighbouring fields was also 
admitted. The learned trial Judge overruled the 
defence and decreed the plaintiff’s claim for 
damages to the extent of Rs. 185 for three years, 
namely, 1939-1940, 1940 1941 and 19-41-1942. The 
defendants went up in appeal before the learned 
Additional District Judge, Balaghat, who confirm- 
ed the decree of the first Court and dismissed the 
appeal. The. defendants have, therefore, prefer¬ 
red this second appeal. 

[3] It has been concurrently found by both 
the learned Judges in the Courts below that the 
plaintiff’8 plots were under cultivation and that 
the crops therein were damaged by the overflow 
-of the water from the defendants’ tank in plot 
No. l/l. It has been also found that the embank¬ 
ment of the tank was raised and that the extra 
opening was made at point D. These findings 
«re clear findiogs of fact and are conclusive in 
second appeal. Bat, however, it has been con¬ 
tended by the learned counsel for the appellants 
that even on these findings, the plaintiff's claim 
for damages is not sustainable in law, as she 
does not possess any legal right, for the infringe¬ 
ment of .which, the defendants can be held liable 
for an action in'fort. It has been argued by 
Mr. M. R. Bobde, on behalf of the appellants, 
that the tank and the embankment are admit- 
tedly his clients’ property and that the plaintiff 
<sannot obviously claim any legal right with 


referouco to that property. It is surely not ojeu 
to the plaintiff to dictate to her opponents- 
appellants, who are the owners of the plots, as 
to what repairs they should make and what they 
should not, in regard to their own property. 
The general principle in all these cases is that 
if there is a legal right there is a remedy for its 
violation. The remedy is available, though the 
injury does not cause actual or pecuniary damage. 
If the plaintiff cannot show any violation of a 
legal right of his, he cannot succeed merely on 
the ground of damages. C. F. Rogers v. Rajen- 
dro Dutt, 8 M. i. A. 103, 131 : (2 w. R. 51 : 13 
Moo. p. 0. 209). These principles are usually 
expressed by saying that injuria, sine damno 
is actionable, but damnum sine (or absque) 
injuria is not. It has been urged that as the 
concepts of right and duty are correlative, the 
plaintiff, in an action in tort, must, in order to 
suoceed, establish a violation of some legal right 
of his, or of some legal duty of the defendant 
towards him. It has been next contended that 
the raising of the bund is not by itself a wrong¬ 
ful act, nor does it amount to a violation of the 
plaintiff’s legal right and consequently even on 
the findings of fact, as recorded by the learned 
Judges in the Courts below, the plaintiff’s claim 
for damages must fail. 

[ 4 ] It was further argued that the repairs of 
the tank and the embankment complained of 
merely amounted to a natural user by the defen. 
dants of their own property and if, as a result 
thereof, the plaintiff’s neighbouring lands became 
inundated, that was due only to the natural law 
of gravitation, for which the .defendants could 
not be held liable. In this connection Mr. Bobde 
has drawn my attention to the case reported as 
Madras Railway Go. v. Zamindar of Carvate- 
nagarum, 1 I. A. 3G4 : (14 Beng. L. R. 209 P. C.), 
reliance being particularly placed upon the pas¬ 
sage cited by their Lordships of the Privy Council 
at pp.se3 and 884 from the judgment in Fletcher 
V. Rylands, (1868) 3 H. L. 330: (37 L. J. Ex. 161). 
Reliance was also placed on the cases reported 
as Ram Lai Singh v. Lill Dhary Muhton, 3 
Cal. 776, 779, Gajapathi Krishna Chandra Deo 
Garu Zamindar v. Maharaja Manya Sultan 
Bahadur V aru , A. I. R. (18) 1931 Mad. 5G1: (135 
I. C. 349), Mt. Sarban v. Phudo Sahu, 2 Pat. 
110 , 117 : (a. I. it. ( 10 ) 1923 pat. 65), Kenaram 
Akhuli and another v. Sristidhar Chatterjee 
and others , 16 C. W. N. 875, 876, and Moholal 
v. Bai Jivkore , 28 Bom. 472, 476 : (6 Bom. h. R. 
529). I do not think that it is necessary to dis¬ 
cuss all those cases in detail, as the ratio deci¬ 
dendi of all those oases is aptly expressed by 
the legal maxim damnum sine injuria. Ifc 
may be necessary for me to refer to some o§ 
them later in the course of this judgment. For 
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the present I have no doubt in my mind that 
the plaintiff does not possess any legal right with 
reference to the tank or its embankment, for the 
violation of which, she can proceed to claim any 
damages from her opponents; but this finding 
does not wholly dispose of the plaintiff's case as 
I shall presently point out. 

[ 5 ] It has been contended by Mr. J. P. 
Dwivedi, the learned counsel for the respondent, 
that even assuming that the plaintiff has no right 
with reference to the defendants’ tank and its 
embankment, etc. and that the defendants cannot 
be charged with its violation, still they are in 
the particular circumstances of the case guilty 
of the wrong of nuisance. It has been argued 
that the plaintiff has got a legal right to enjoy 
her own neighbouring fields, without any inter¬ 
ference on the side of the defendants. It has 
been allegd that, the defendants not only raised 
the height of the embankment and made an extra 
opening at point D, but they also closed the outlet 
at point C. It was on account of the closure of 
the sluice c, coupled with the raising of the em¬ 
bankment and the extra opening D, that the 
w r ater-spread in the tank area became much 
larger and the water, therefore, overflowed into 
the plaintiff's fields. These acts on the part of 
the defendants were wrongful acts and they 
amounted to an infringement of the plaintiff’s 
right to the enjoyment of her own property. It 
has Leen urged that, by reason of these wrongful 
acts, the water collected in the tank became 
blocked and pent up by the closure of the old 
sluice and increased height of the bund and 
entered the plaintiff’s fields by the natural law 
of gravitation. The learned Advocate has argued 
that this amounts to nuisance, inasmuch as it 
was an injury to the plaintiff’s right in posses¬ 
sion of her own land to undisturbed enjoyment 
of it and that it resulted from an improper use 
by the defendants of their own property. This is 
usually expressed by saying that nuisance is a 
breach of the duty indicated by the Latin maxim 
sic utere tuo ut alienum non laedas, ‘so use 
your own (property) as not to injure another’s. 
This maxim has long been a favourite citation 
in cases on nuisance, but it cannot be regarded 
as a definition of the duty as no user which does 
not infringe another’s legal right is wrongful. 

[6] Nuisance has been defined to be anything 
done to the hurt or annoyance of the lands, 
tenements or hereditaments of another, and not 
amounting to a trespass. The word nuisance is 
derived from the French word nuire, to do hurt 
or to annoy. Blackstone describes nuisance 
(nocumentum) as something that “worketh hurt, 
inconvenience, or damage.” The nuisance com¬ 
plained of in this particular case is a case of 
private nuisance, namely, the using or autho¬ 


rising the use of one’s property, or of anything 
under one’s control, so as to injuriously affect 
an owner or occupier of property by physically 
injuring his property or by interfering materially 
with his health, comfort or convenience. Private 
nuisance includes acts leading to (a) wrongful dis¬ 
turbances of easements or servitudes, e g., obstruc¬ 
tion to light and air, disturbance of right to support; 
or (b) wrongful escape of deleterious substances 
into another's property, such as smoke, smelh 
fumes, gas, noise, water, filth, heat, electricity, 
disease germs, trees, vegetation, animals etc. The 
private nuisance in this case is the defendants-* 
act affecting the plaintiff as distinguished from 
the public at large and it has been urged that 
this constitutes a ground of civil action for 
damages or an injunction or both. The learned 
counsel for the respondent has drawn my atten¬ 
tion to the principle of law laid down in the 
well-known case of Bylands v. Fletcher (1868) 3 
H. L. 330:(37 L. J. Ex. 161) as quoted by Winfield 
in his Textbook of the Law of Tort at page 463 

(Edn. 3). That principle is : 

"We think that the true rule of law is, that the person 
who for his own purposes brings on his lands and 
collects and keeps there anything likely to do mischief 
if it escapes, must keep it in at his peril, and if he 
does not do 60 , is prima facie answerable for all the 
damage which is the natural consequence of its escape.’* 

It has been pointed out by the learned Author at 
p. 470 that unless there is an "escape” of sub¬ 
stance from the occupier’s land, there is no liabi¬ 
lity under the rule:.Read v. Lyons and Co. Ltd, 
(1945) K. B 216; Howard v. Furness, etc. Lines , 
Ltd., 1930 2 ALL. E. R. 781. Ratanlal in his Law 
of Torts (Edn. 13) has stated at pp. 311 and 313 
that the principle of Bylands v. Fletcher ( 1868 ) 

3 H. L. 330 : (37 L. J. Ex. 161) has been followed 
in .various Indian cases (which ho has cited at 
the foot of p. 311) and it has been pointed out 
that the decision in Moholal v. Bai Jivkore, 

28 Bom. 472 : (6 Bom. L. R. 629) which has been 
relied upon by Mr. Bobde was doubted and 
distinguished in BamanujaChariar v. Krishna- 
satumi Mudali, 31 Mad. 169:(3 M.L.T. 368) which 
has decided that the retention of water by a 
person on a portion of his land to prevent its 
passing on to other portions of his land was not 
an act done in the natural and usual course of ' 
enjoyment and the person so doing was liable 
for damage caused thereby. 

[ 7 ] For the appellants, it has been argued by 
Mr. Bobde, as already stated above, that the act 
of repairs done by his clients was simply a case 
of natural user and that if any excess water flo¬ 
wed into the plaintiff’s landTrt tvas merely the 
result of* the natural law of gravitation. The 
property after all belonged to the defendants-ap- 
pellants with which the plaintiff bad had no con. 
cern and it was their (defendants’) right to effect 
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any repairs that they deemed necessary ; it was 
for them to destroy the old sluice and open a 
new one, whether, at the original place or else¬ 
where, in the embankment: it was their right 
to irrigate their neighbouring fields, either through 
the new opening at D or through tho old cutlet 
at point C. In any case it has been argued that 
the defendants’ user cannot be regarded as un¬ 
natural user and if there was an inundation in 
the plaintiff’s land that was merely by reason of 
natural gravitation, without the intervention of 
any human agency. In these circumstances it 
has been contended that the nuisance complain¬ 
ed of is not an actionable nuisance. 

[8] The reply to this line of argument by the 
other side is whether the user was natural or 
unnatural and whether the overflow of water 
from the tank was the ultimate result of the 
law of gravitation, the fact remains that the 
defendants were guilty of improper use of their 
own property, inasmuch as they closed the old 
sluice C, increased the height of the embank¬ 
ment and made an extra openiDg at point D. 
In support of this contention, Mr. Dwivedi has 
relied upon the reported case., Sarju Prasad v. 
Mahadeo Prasad, A. I. R. (19) 1932 ALL. 573 : 
(141 I. C. 645) which ha3 also dissented from the 
view of Moholal v. Bai Jivkore, 28 Bom. 472 : 
(6 Bom. L. R. 629). In the Allahabad oase 
Young J., has laid down that where any altera, 
tion is made from the normal in land, the owner 
of that land is liable for any damage which may 
accrue to his neighbour if there has been want 
of care by the land owner in making the altera¬ 
tion. The learned Advocate has also drawn my 
attention to a ruling of this Court reported as 
Kaosal v. Kodu, I. L. R. (1945) N&g. 750; (A.I.R. 
(83) 1946 Nag. 75), in which Bose J. has laid 
down that: 

“A person who is in rightful possession of land on a 
higher level with a natural drainage towards tho lower 
has a right to discharge the surplus rain water which 
falls on his land to the land on the lower level, and the 
owner or occupier of thg latter cannot raise artiBoial 
barriers on his land which will cause the water to back 
up on to the former’s property and accumulate there. 

■ Irrigation tank3 in India of long standing do not form 
an exception to this general rule and a person entitled 
to the benefit of water in an irrigation tank is not 
entitled to enlarge his store of water by flooding land 
on a higher level, or ii he is permitted for some special 
reason to do this during certain periods of the jear, he 
not entitled to travel further and enlarge either the 
period, or the area, of inundation, beyond that which 

- was originally permitted.” 

# 

On the authority of this principle, it ha9 been 
^contended by Mr. Dwivedi that the defendants 
tmo-rase haviDg wrongfully closed the old 
sluice at point C and haviDg raised the embank¬ 
ment and made an extra opening at point D, the 
rain water, which was accumulated in the water 
tank, was pressed back by the raised wall of the 
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embankment for want of tho old outlet, with 
the result that it flooded the plaintiffs land, and 
it is argued that it was on account of theso 
artificial barriers, v. hicb tho defendants made in 
the embankment that tho water was pent up, 
that the water spread became larger beyond the 
capacity of tho tank and that it overflowed into 
the plaintiff’s neighbouring lands on the other 
side. This was, as has been urged, a material 
alteration from the normal, as observed in the 
Allahabad case, cited above, and the plaintiff 
became entitled to claim damages for the injury 
caused thereby to her property. 

[9) In the Law of Tort the guiding principle 
is to find out whether the defendants should in 
justice be made to pay for hurt which they did 
not intend. In my opinion, it has been rightly 
observed by the learned author (Winfield) in his 

« Textbook on tho Law of Tort at page 172 that 
the phrase “non-natural user" is an inherently 
vague one and it has been rightly pointed out 
that it has been rendered none the clearer by a 
confusion of the distinction between, (i) natural 
and non-natural user of land with the distinction 
between (ii) things naturally on the land and 
things artificially there. These phrases and their 
antitheses are no doubt often used in this con¬ 
text but arG really vague and cannot be regarded 
as reliable guides. 

[10] It may be true that the the repairs made 
by the defendants were by way of natural user 
and not unnatural user. It may also be true 
that when the rain water accumulated in largo 
quantity beyond the capacity of the water tank, 
it overflowed into the neighbouring plaintiff's 
lands by the natural law of gravitation, but 
the fact remains that all this mischief happened 
as a consequence of the closure of the old sluice 
at point C, coupled with the raising of the em¬ 
bankment and the extra opening at point D. It 
has been argued by the learned counsel, who ap¬ 
peared in support of this appeal, that the plain¬ 
tiff has not even alleged, much less proved that 
the defendants were guilty of any negligence in 
this respeot. In para. 61 at p. 200 (Third Edition) 
in his Law of Torts, S. Itamaswamy Iyer has dis¬ 
cussed the nature of liability for nuisance in 
these terms: * 

“Ibe liability of persona for nuisance ari=e3 on proof 
tbeir violation of oi.e of tbo rights above discussed. The 
plaintiff need not prove intent or negligence of the de¬ 
fendant as a separate ingredient in tbe cause of action. 
Nor is the want of intent or negligence by itself a de¬ 
fence. Vide Broime v. Robins, (1659) 4 H. & N. 193, 
per Martin, B. Tbe defendant would be liable for the 
fault of bis servant, independent contractor or even a 
stranger, if there was a breach of dnty on bis part to 
prevent a nuisance arising or continuing.” 

It should also be borne in mind that natural or 
ordinary user is also no defence per se to ordi¬ 
nary liability for nuisance. The rule in Rylands 
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v. Fletcher, (1668) 3 H. L. S30 : (37 L J. Ex. 161) 
applies only if the defendant brings or accumu¬ 
lates on bis land something that is likely to 
escape and do mischief, irrespective of the ques¬ 
tion whether that was done by the defendant wil¬ 
fully or negligently. The same principle has been 
laid down in the case of Kenaram Akhuli v. 
Sristidhar Chatterjee, 16 c. w. N. 875, S7G. The 
learned Judges held that : 

“The principle deductible from that decision, Hylands 
v. Fletcher , (1868) 3 II. L. 330 : (37 L. J. Ex. 161) is 
that the occupier o( hnd who brings or keeps upon it 
anything likely to do damage if it escapes is bound at 
his peril to prevent its escape and is liable for all the 
j natural and probable consequences of its escape even if 
be has been guilty of no negligence.” 

This principle was not invoked in the Calcutta 
case, because it was found to be inapplicable to 
the circumstances of that case. It wa3 found in 
that case that the defendants did not use their 
. land in any artificial or unusual manner; that 
they lowered the level of their land so as to 
make it culturable, and they were amply within 
their rights in what they did. It was further held 
that the defendants had not taken recourse to 
any artificial structures for the purpose of stor¬ 
ing water in their land, nor did they force water 
from their land into the land of the plaintiff. 
The decision in Zamindar of Nandi gam v. 
Raja of Vizianagaram, A. I. R. (18) 1931 Mad. 
561 : (185 I. C. 349) quoted for the appellants is 
easily distinguishable on facts. The Madras case 
was one of easement, and it was held that such 
right to flood the lands by storing water in an 
irrigation tank was continuous as well as an ap¬ 
parent easement, and it was also found that the 
storing of water for agricultural purposes was a 
natural and lawful user and was not actionable 
in damages unless there was negligence proved. 
The proposition of law that negligence is an 
essential ingredient to be proved, as laid down 
in the Madras case, [s, in my opinion, with great 
respect, a doubtful proposition. As regards Mr. 
Bobde’s plea that the overflow of water was due 
to the law of gravitation, I can only say that 
the operation of natural forces would not be a 
new or independent cause, if it follows from the 
defendants’ wrongful conduct in the ordinary 
course of things and that it would, not be a de¬ 
fence to any action for nuisance, if that nuisance 
were found to be actionable nuisance otherwise. 

Cll] The pivotal point in the case, on which 
the decision of the whole case, in my opinion, 
turns, is whether the defendants-appellants were 
'guilty of the wrong of nuisance in their act 
of closing the old sluice at o and raising the em¬ 
bankment and making an extra opening at D. If 
these facts are found to be proved, then the ques¬ 
tion that falls to bo considered is whether they 
amount to wrongful acts-and also amount to an 


infringement of the plaintiff’s right to enjoy her 
own property. 

[12] It has been alleged that originally there 
were three khands (i. e., sluices) at points A, B 
and C. The first, namely, A is said to be warsa- 
lang (i.e. top sluice); B is said to be murkhand 
(i.e. the main sluice) which generally remains 
closed and which is opened only for the purpose 
of draining away the entire water out of the ' 
tank. It has been alleged that it was through the 
sluice c that the defendants used formerly to 
take out water for the purpose of irrigating their 
own lands close to the embankment. The plain¬ 
tiff’s complaint is that this old sluice, viz., C was 
wrongfully closed by them and a new sluice was 
opened at point D through which irrigation had 
not been formerly carried on by them. The fact 
that irrigation is now carried on through the new 
opening at D has been admitted by the defen. 
dants. It has been contended that it was on 
account of these three acts combined together 
that there was excess of water-spread in the tank 
and the plaintiff’s land came to be flooded. It 
is significant to note that there was no inunda¬ 
tion of the plaintiff’s land any time during the 
period of five years from 1934onwards, when the 
defendants-appellants bought the tank in suit, 
up to 1939, when they effected the repairs in 
question. There is no allegation, much less any 
proof, that there was any abnormal or excessive 
rain in any year during 1939 to 1942, in which 
period the plaintiff’s lands were admittedly 
flooded. It is, therefore, argued that there is 
definite causal relation between the defendants’ 
wrong-doing in 1939 and the resulting damage in 
that year and in the subsequent years as the 
wrong-doing still-continued. 

[13] It has been contended by Mr. Bobde on 
the authority of the ruling in East India Dis¬ 
tilleries, Ltd. v. Mathias, 51 Mad. 994 : (a.I.R. 
(16) 1928 Mad. 1140) that the cause which occasions 
damage must be proximate. I find that the 
Madras case was deoided under the provisions of 
S. 10 S (e), T. P. Act, (iv [4] of 1882 ) and it was 
found there that the damage caused to the lessee 
by fire was not due to any negligence on the 
part of the lessor merely because the lessor 
omitted to keep a watchman, which in the opi- 
nion of the learned Judges was not the pro¬ 
ximate cause of the damage. It cannot be for¬ 
gotten that there was no inundation of thft 
plaintiff’s lands during the period of five years, 
i. e., from 1934 to 1939 and that her lands came 
to be flooded from year to year from 1939 to 1941 
without any abnormal rain bat only after the 
alterations were brought into being in 1939. It 
is, therefore, idle to contend that there is no 
definite causal relation between the alterations 
and the resulting damage. 
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[14] The next question that calls for • decision 
is whether the olosure of the old sluice at point 
O has been proved in this case or not. It is true 
that the findings of the lower Courts are only 
confined to the raising of the embankment and 
the opening of the extra sluice at D. It is also 
true that there are no precise and definite plead- 
iugs on the point and there has been no specific 
issue drawn up about the closure of sluice 0 or 
any specific finding thereon, although there has 
been some references hero and there in the body 
of the judgment of the first Court. It appears to 
me that the legal aspeot of the case, as based upon 
the plea of nuisance, was not correctly appreciat¬ 
ed either by the plaintiff’s learned counsel in the 
lower Court or by the learned Judges in the Courts 
below. That is the reason why we do not find any 
precise and definite pleadings about the closure 
of the old sluice at 0, which could in the parti¬ 
cular circumstances of the case reasonably raise 
an inference that the said olosure coupled with 
the raising of the embankment and the extra 
opening at D might have resulted in the over¬ 
flow of the tank water into the plaintiff ’s land, 
damaging her crop. The learned counsel for the 
respondent has drawn my attention to para¬ 
graphs 3 to 6 of the plaint and other materials 
on record and pointed out that the plea about 
the old sluice at 0 , though not specifically ex¬ 
pressed in so many words in tho plaint, was 
impliedly put forward in connection with the 
opening of the new sluice at D and that there 
was ample evidence on the side of the plaintiff 
to prove the closure of the sluice at 0. He has 
also taken me through the oral evidence at some, 
length and I do find that there is oral evidence 
to support his contention that the old sluice at 
€ was closed in 1939 when the embankment was 
raised and the new sluice at D was opened. He 
has also pointed out to me from Ex. D. 4 
(which is a certified copy of the map from public 
record and which has been filed by the defen¬ 
dants) that there was an old sluice at 0, as shown 
in No. 3 in the said map. It, therefore, appears 
to me that the alleged closure of the old sluice 
at 0 was undoubtedly one of the planks on 
which she did rely in support of her case. 

[15l ' In the absence of any definite plea on this 
vital point it is not fair and just to accept the 
contention of Mr. Dwivedi and hold, in thi3 de¬ 
fective state of the record, that the defendants- 
appellants had actually closed the old sluice at 
o; nor do I think it fair to proceed under the 
provisions of 8. 103, Civil P. C., and myself re¬ 
cord a finding of fact on this vital issue. In the 
particular circumstances of the case, I think it 
highly desirable and necessary in the interests of 
justice that both parties should have a fair and 
Cull trial in the matter. 
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[16] I, therefore, allow the appeal, roverso tho 
decree of the lower Court for damages and re- 
maud tho case to tho Court of first instance for 
a fresh enquiry and decision on tho plaintiff’s 
claim for damages, as based only upon an action 
of nuisance, in the light of the remarks stated 
abovo. The other findings of the lower Courts 
as regards the raising of the ombankment and 
the opeuing of tho new sluice D, that the plain¬ 
tiff’s land was under cultivation and that her 
crop3 were damaged to the extent of Rs. 165 will 
stand unaffected. The parties will bo at liberty 
to set out fresh pleadings on the question of 
nuisance. The learned trial Judge will frame 
the necessary issues and admit fresh evidence 
thereon and then decide the case as to whether 
the plaintiff is entitled to a decree for damages 
(the quantum of which has been already found) 
on the ground of nuisance alone. Costs in this 
appeal and in the Courts below shall abide the 
result. 

R.G.D. Appeal allowed and cat.e 

remanded. 
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Padhye J. 

'Kisanlal Motilal — Plaintiff—Appellant 
v. Bhika Gangaram — Defendant — Respon¬ 
dent. 

Second Appeal No. 281 of 1943, Decided on 16th 
July 1947, from appellate decree of 2nd Addl. Dist. 
Judge, Buldana, D/-Lst February 1943. • 1 

(a) Berar Land Revenue Code (1928), S. 183 — 
Unilateral fictitious and sham transaction does not 
give rise to right of pre-emption. 

Accordiog to the scheme of the Berar Land Revenue 
Code, only a bilateral transaction such as sale, mort¬ 
gage, lease and exchange gives rise to a light of pre¬ 
emption in favour of a co-occupant; a unilateral trans¬ 
action such as gift docs Dot give rise to such a right. 
Moreover, in order to give rise to a right of pre-emption 
under S. 183 what is necessary is a transfer of right in 
the property which is tho subject-matter of a suit for 
pre-emption. There is no transfer of right in the pro¬ 
perty in the case of a fictitious or sham transaction of 
Eale by the vendor in favour of his wife, unilaterally 
entered into by him, withouttbe knowledge of the wife, 
under the apprehension that this would soreen the 
property from the decree holder. The title to the proper¬ 
ty remains where it was, that is, in the alleged vendor 
in spite of such a fictitious sale deed and no right 
of pre-emption can arise as long as the title remiins 
in the orig nal bolder. As the law stands it is not the 
mere existence of a sale deed which gives rise to a right 
of pre-emption but it is tbe transfer of interest in the 
property which can only be effected by a genuine and 
valid transaction: 2 Berar Law Journal 115; A I. R. 
(29) 1942 Oudh 206; 3 O. C. 260; 32 Cal. 988 and A. I. 
R. (25) 1938 All. 191, Rel. on", A. I. R. (19) 1932 P. C. 
255, Dinting. [Para U] 

(b) Civil P. C. (1908), O. 22, R. 4—Death of one of 
respondents — Legal representative not brought 
on record within time — Appellant’s failure to en¬ 
quire who was the legal representative — Appeal 
abates against heirs of deceased. 
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Where after the death of the respondent, the appel¬ 
lant did not bring his legal representatives on record 
within limitation, but without makiDg any enquiries a3 
to the existence of any legal representatives when he 
found that his application for bringing the legal repre¬ 
sentatives on record was hopelessly barred by time, ho 
took up the attitude that one who was already on re¬ 
cord was tie only legal representative of the deceased. 

Held, that this showed the mala 6des on the part of 
the appellants and that the appeal Lad abated as against 
the heirs of the deceased respondent. [Para 13] 

Annotation : (’44-Com.) Civil 1 >. C., 0. 22, R. 4, 
N 17. 

(c) Civil P. C. (1903), S. 100 — Finding of fact by 
first appellate Court must be clear and specific 'as 
it is final. 

Tbe findings of fact by the first appellate Court are 
to be treated as final and it is therefore necessary that 
they should be clear and specific and not ambiguous 
and inferential. A general approval given to the views 
of the trial Court will not be sufficient. Where the Judge 
of the appellate Court after referring to the evidence 
on record definitely came to tbe conclusion that the 
whole of tbe consideration of the sale deed was fictitious, 
that no amount was paid as price and be therefore 
answered the issue in the same way as did the first 
Court, the finding is binding in second appeal: A. I. R. 
(30) 1943 P. C. 208; A. I. R. (30) 1943 P. C. 24 and 
A. I. R. (27) 1943 Pat. 201, Ref. [Paras 6 & 8] 

Annotation : (’44-Com.) Civil P. C., Ss. 100, 101, 
N. 53, Pts. 11 & 12. 


(d) Civil P. C. (1908), O. 22, R. 3—Person claim¬ 
ing property to be his own and not that of deceased 
is not “intermeddler.” 

Where during the pendency of an appeal in a suit 
for pre-emption against the vendee and the vendor, 
who were wife and husband respectively, the vendee 
respondent dies, the husband (vendor) cannot be sub¬ 
stituted a3 her legal representative on the ground that 
he is an intermeddler, if it is found that the sale 
sought to. be pre-empted was a sham transaction, and 
that the title in the property therefore still remains 
with the vendor. [P ara 13 j 

Annotation : (’44-Com.), Civil P. C., O. 22, R. 3 
N. 10 (2). • ' ’ 


R. S. Dabir for Appellant. 

N. V. Gadgil — for Respondent. 


Judgment.—This is a second appeal by the 
plaintiff (hereinafter called the appellant) against 

the dismissal of his suit for pre-emption under 
the Berar Land Revenue Code by the two Courts 
below. 


[ 2 ] The plaintiff who is a co-occupant in sur¬ 
vey no. 19 of mauza Ajijpur, taluq Chikhli, dis¬ 
trict Buldana, sued to pre empt on payment of 
a fair consideration sub-division no. 19/3 of that 
village which its occupant Bhika sold in favour 
of his wife Chinkai under the sale-deed dated 
24th October 1940 (Ex. Pi). His claim for pre¬ 
emption was opposed by the defendants, i. e., 
defendant 1 Mt. Chinkai and defendant 2 Bhika, 
on the ground that the sale-deed dated 24th 
October 1940 was a fictitious document. It was 
intended to screen the property from the Jagir- 
dar who had filed a suit against Bhika for ar¬ 
rears of rent and ejectment from jagir fields, that 
no consideration passed nor was possession trans¬ 


ferred in favour of Mt. Chinkai. In short, the 
title as well a3 possession remained all along 
with Bhika, the original occupant, and the plain¬ 
tiff had therefore no right of pre-emption. 

[3] It was neither pleaded in the trial Court 
nor urged in the lower appellate Court that the 
right of pre-emption in favour of the plaintiff 
did not depend upon the genuineness of the sale- 
deed dated 24th October 1940 and that such a 
right did arise in plaintiff’s favour despite the 
fact that that transaction might be fictitious or 
sham. 

[i] The findings of the first Court on issues 1 
and 9 were that the sale'deed dated 24th October 
1940 was bogus and fictitious, that it did not 
transfer any right in favour of Mt. Chinkai nor 
wa9 it ever intended that it should so transfer, 
that possession remained all along with Bhika 
and that on these grounds no right of pre-emp¬ 
tion arose in plaintiff's favour. These findings 
were reached on accepting the defendant’s evi¬ 
dence, particularly the evidence of Bhika (D. W. 
1) and Chinkai (d. w. 2.) The evidence of Chin¬ 
kai shows that the sale-deed dated 24th October 
1940 was not at all a bilateral transaction. Bhika 
brought it into existence by himself and without 
the knowledge and consent of Chinkai, perhaps 
under the wrong notion that it would be of use 
to him in screening the property, if in a suit filed 
by the jagirdar against him, a decree for arrears 
of rent is passed, and not a decree for ejectment, 
as the Court had discretion to do. Whether Bhika 
was right in his apprehension or not is indeed 
immaterial. The fact remains that he did bring 
into existence a sale-deed as a unilateral trans¬ 
action and that no consideration passed from 
the alleged vendee to the vendor and that pos¬ 
session was not also delivered to her. These find- 
inga were accepted and upheld by the lower ap¬ 
pellate Court. Thus, tbe questions involved in* 
this second appeal are prima facie concluded 
by the findings of fact. 

[5] While professing not to impeach these * 
findings the learned counsel for the appellant did 
so quite vehemently and supported his action on 
the authority of Rahmat Ilahi v. Md. Hayat 
Khan, A.I.R. (30) 1943 P. C. 208; (i. L. R. (1944) 
Kar. p. 0 40), Ram Lai v. Dhirendra Nath , 
A.I.R. (30) 1943 P.C. 24: (i. L. R. (1943) 1 Cal. 372) 
and Raja Singh v. Chaichoo Singh, A.I.R. (27) 
1940 pat. 201 : (185 I. c. S16). In the first case 
noted above, their Lordships of the Privy Council 
pointed out at page 210 as follows: 

“It appears however to their Lordships that a correct 
determination in law of the issue as raised in the action 
necessarily involved the consideration of the question of 
fact, on which there was a grave conflict of evidence, 
as to whether there ever had been any debt due from 
the piaintiff. The determination of this question was in 
their Lordships’ judgment vital to the determination of 
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the question whether the proceedings to enforce the al¬ 
leged debt were fraudulent. II in fact the plaintifl’s 
allegation that there had never been any debt were 
found to be correot, the proceedings for enforcing the 
bond by an arbitration followed by a suit for a decree 
might well assume a very serious complexion. The fail¬ 
ure of the Courts below to investigate and come to a 
finding upon this basic question of fact constituted in 
their Lordships’ view, a serious error in law against 
which the plaintiff was entitled to relief upon a second 
appeal.” 

In the present case, the motive of Bhika in bring¬ 
ing into existence a fictitious sale-deed was not 
such a basic fact on which depended necessarily 
the finding whether the sale deed was genuine or 
fictitious. Bhika may have been mistaken in 
thinking that a fictitious sale-deed would be of 
use to him. Nothing therefore depended upon 
•whether, in fact, a fictitious sale-deed was neces¬ 
sary at that time or not. We are only concerned 
with what Bhika thought and it appears that 
Bhika did think at that time that a fictitious 
sale-deed would be of use to him. 

[6] In the second case noted above, Ram Lai 
v. Dhirendra Nath, A. I. R. (30) 1943 P. c. 24 : 
(I. L. R. (19*3) 1 Cal. 372), all that their Lord, 
ships have pointed out is that the findings of fact 
by the first appellate Court are to be treated as 
final and it is therefore necessary that they 
should be clear and specific and not ambiguous 
and inferential. A general approval given to 
the views of the trial Court will not be sufficient. 
In the present case, I find that the learned Judge 
of the appellate Court after referring to the evi¬ 
dence on record in para. 4 of his judgment defi¬ 
nitely came to the conclusion that the whole of 
the consideration of the sale-deed was fictitious, 
that no amount was paid by defendant 1 as price 
of the field and he accordingly answered issues 9 
and 10 in the same way as were answered by the 
first Court. 

[7] In the Patna case, a division bench of that 
Court held that the finding of fraud when based 
on direct evidence is a finding of fact, but where 
there is no direct evidence but only an inference, 
then the finding involves the legal question as 
to whether the circumstances are such that the 
necessary inference can legally be derived. 

[8] It is not necessary for me in the present 
case to deal with this case at length as in the 
case before me the finding is based on direct 
evidence on record. I may however with great 
Tespect observe that I would have found it diffi¬ 
cult in accepting this dictum if it was necessary 
for me to do so. It is no doubt true that the 
judgments of the Courts below are not very well 
expressed but there is no doubt as to what the 
Courts have found and the evidence on which 
those findings were reached. In my opinion, the 
findings of the lower Courts are fully justified 


and in any case there are no sufficient grounds 
to interfere with the same in second appeal. 

[9] Having reached those findings the Courts 
below were right in dismissing the plaintiff's suit 
on grounds presented to them and rightly held 
that there being no transfer of interest in the pro¬ 
perty in favour of the alleged vendee, no right 
of pre-emption arose in plaintiff’s favour. 

[10] It was urged before mo that the right of 
pre emption arose in plaintiff’s favour as soon 
as the sale-deed was executed and registered and 
the fact whether the sale-deed was genuine or 
fictitious was wholly immaterial. According to 
the learned counsel for the appellant it is the 
fact of the sale-deed which gives a right of pre¬ 
emption and not its validity or genuineness, and 
in that respect he strongly relied on a decision 
of their Lordships of the Privy Council in Tsang 
Chuen v. Li Po Kwai, A. I. R. (19) 1932 P. C. 
255 : (139 I. C. 891). I find it very difficult to ac¬ 
cept the contention of the learned counsel. 

[11] According to the scheme of the Berar 
Land Revenue Code, only a bilateral transac-| 
tion such as sale, mortgage, lease and exchange 
gives rise to a right of pre-emption in favour ofi 
a co occupant; a unilateral transaction such asj 
gift does not give rise to such a right. Moreover,i 
in order to give rise to a right of pre-emption 
under S. 183, Berar Land Revenue Code, and; 
this is the right which the plaintiff-appellantj 
claims, what is necessary is a transfer of right ini 
tbe property which is the subject matter of a 
suit for pre-emption. There is no transfer of 
right in the property iu the case of a fictitious orj 
sham transaction. The title to the property re-1 
main3 where it was, that is, in the alleged vendor- 
in spite of such a fictitious sale-deed and no 
right of pre-emption can arise as long as the 
title remains in the original holder. As alreadyi 
pointed out above, in this case, both title as well 
as possession of sub-division No. 19/3 remained 
with Bhika, the original holder. Under S. 183, 
Berar Land Revenue Code, a pre-emptor is sub- 
stituted in place of the purchaser which neces- 
sarily means that he gets that title in the 
property which the purchaser, got by virtue of 
the transaction in his favour. The pre-emption 
would be infructuous and the pre-emptor would 
get no title in the property if he pre-empts the 
alleged purchaser in whose favour an entirely 
sham or-a fictitious sale deed was executed by 
the original holder. I am supported in this con¬ 
tention by the decision in 2 Berar Law Journal 
115 and by the Decision in Badlu v. Herdeo 
Singh, 17 Luck. 555 : (A. I. R. (29) 1942 Oudh 206) 
where their Lordships have also further relied 
on Mohammad Ihtisham Ali v. Mt. Madha , 
3 0. C. 260 and Parsasth Nath v. Dhanai Ojha, 
32 cal. 9S8 : (9 C. W. N. 874) and Durga Singh 
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v. Ginvar Butt , A. I. r. (25) 1938 ALL. 191 : (174 
I. C. 897). The learned counsel for the appellant, 
ft? pointed out- above strongly relied on the deci¬ 
sion oi their Lordships of the Privy Council in 
Tsanq Ghuen v. Li Po Kicai, A. I. R. (19) 1932 
l\ C. 255 : (139 I. C. 89l) and tho passages from 
other judgments relied on therein. It would be 
clear on a perusal of these cases that the obser¬ 
vations made therein were in the light of the 
fact3 of those cases and the points which their 
Lordships had to decide. All these decisions in 
fact turned on the principle of estoppel because a 
stranger to a document acting on the recitals 
thereof acted to his own prejudice and acquired 
interest in the property involved in that docu¬ 
ment for coneideration. In these cases it was held 
that the parties to the document cannot plead as 
against such a stranger a secret understanding 
between them as to the effect of that document. 
The right of pre-emption in favour of the pre- 
emptor unlike the right of a transferee arises of 
itself without aDy consideration flowing from 
him not as a result of what he does but as a 
result of what others do. There is therefore no 
question in such a case of acquisition of a right 
by a person by acting to his own prejudice. He 
does not spend anything for having the right of 
pre-emption in bis favour. The principle of 
estoppel therefore docs not apply; nrr do the 
observations in Tsang Gluten v. Ki Po Kicai , 
A. I. R. do) 1932 P. C. 255 : (139 I. C. 89l). All 
that was further said was tbit the appellant acted 
to his prejudice by instituting a suit. This is 
however a matter purely for compensation by 
awarding costs. It may be that tho right of pur- 
chase by a co-occupant may in certain cases be 
prejudiced if the other co-occnpant may bo 
allowed to plead that the sale deed as executed 
by him was fictitious. It is however a matter for 
the Legislature to attend to. As the law stands 
it is not the more existence of a sale-deed 
which gives rise to a right of pre eruption but it 
is the transfer of interest in the property which 
can only be effected by a genuine and valid 
transaction. In my view, therefore, the appeal 
must fail on merits because no right of pre¬ 
emption arose in favour of the plaintiff on ac- 
. count of the sale-deed dated 24th October 1940 
berng fictitious and sham as was found by the 
two Courts below. 

[12] In view of wbat is said above, it is not 
necessary for me to touch the preliminary ob¬ 
jection raised by the respondent that the appeal 
abated on account of the fact that legal repre¬ 
sentatives of Mt. Cbinkai were not brought on 
record. Chmkai died on 6th June 1945. On 9th 
January 1947 an application was filed by the 
appellant supported by an affidavit for the re. 
moval of Cbinkai’s name from the array of res- 
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pondents. It wa3 alleged that Bhika, husband of 
Chinkai, was the only heir and there were no 
other heirs to be brought on record. Bhika was 
already on record and all that was necessary was 
to remove the name of Chinkai. On 25th Febru¬ 
ary 1947, the respondent Bhika filed an applica¬ 
tion supported by an affidavit stating that Chinkai 
left four sons and a daughter and that these were 
her heirs and legal representatives. Obviously, 
the husband (Bhika) would not be an heir of the 
deceased Chinkai in preference to her sons or a 
daughter. 

[13] The learned counsel for the appellant con¬ 
tended that Bhika was the legal representative 
as he intermeddled with the estate of Chinkai. 
That was not the ground on which the appel¬ 
lant's application dated 9th January 1947 was 
based. Moreover, Bhika cannot be said to be an 
intermeddler because, according to him, that 
was not the property of the deceased and that 
he was not holding it or intermeddling with it 
as the property of Mb. Chinkai. He held it on 
his own account. It is quite clear to my mind 
fhat the appellant did nob make any enquiry 
regarding the legal representative of the deceased 
and when he found that his application for 
bringing the legal representatives on record was 
hopelessly barred by time he, without any bona 
fide enquiry, took up the attitude that one who 
was already on record was the only legal repre¬ 
sentative of the deceased. In my view this shows 
mala fides on the part of the appellant. He 
failed to bring on record the legal representative 
of Chinkai who, according to him, was the vendee 
and be also failed to make proper enquiry in 
that respect. I therefore hold, apart from the 
merits of this appeal, that the appeal has abated 
as against the heirs of Mt. Chinkai. 

[14] In conclusion the appeal is dismissed: the 
appellant has no right of pre-emption. I however 
certify the costa of tha appellant throughout 
against the respondent Bhika as the litigation 
was the result of the fictitious sale-deed executed 
by him in favour of his wife. 

r.G.d. Appeal dismissed. 


A. I. R. (36) 1949 Nagpur 174 [C. N. 70.) 

FULL BENCH 

Hemeon, Hidayatullah and 
Mudholkar JJ. 

Mt. Rukhmanibai wlo Bholaprasad Patel 
and others — Defendants — Appellants v. 
Mahendralal s/o Jagannath Prasad and 
others — Plaintiffs — Respondents. 

Mibo. First Appeal No 64 of 1947, Decided on 22nd 
Ootober 1948. from order of Pollock J., D/- 28th 
November 1947. 

C. P. & Berar Money-lenders Act (XIII [13] of 
1934), S. 11—Final decree for sale under 0.34.R.5, 
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Civil P.C.— Order directing payment by instalments 
can be passed UEder S. 11 —Civil P. C. (1908), O 20, 
R. 11: 1942 N. L. J. IPO and 1. L. B. (1947) Nap. 470: 
A.I.R. (36) 1948 Keg. HO : 1947 K. L. J. 391, OVER¬ 
RULED. 

When a final decree for sale is jRsstd under 0. 34, 
R. 6, Civil P. C , tie decree dees not c(ase to be a 
decree for the payment of a sum of money or for tbo 
payment of,the amount due. [Pftras G and 7] 

Consequently after the passing of such a decree an 
order directing payment by instalments can be made 
under S. 11, C. P. & Berar Money-lenders Act : 1942 
N. L. J. 160 and I.L.R. (1947) Nag. 470 : A. I. R. (35) 
1948 Nag. 160 : 1947 N. L. J. 391, OVERRULED. 
A. I. R. (31) 1944 Nag. 289 (F. B.) and A. I. R. (25) 
1938 Nag. 112, Ref. . [Pa™ 9] 

Annotation; (’44-Com.) Civil P. C., O 20 R 11 N 2 

and 3. 

T. P. Naik — for Appellants. 

Y. R. Sen, W. B. Pendharkar and R. T. Shave — 

for Respondents. 

Opinion. — In Miscellaneous Judicial case 
No. 19 of 1946, the respondents, who had obtained 
a final decree for sale under O. 34, R. 6, Civil 
P. C., applied for execution of the decree; and 
the appellants applied for payment by instal¬ 
ments under s. 11, C. P. and Bc-rar Money¬ 
lenders Act, 1934 (XIII [13] of 1934) and O. 20, 
R. 11, Civil P. C. The Second Additional District 
Judge, Jubbulpore, relying, on the decision in 
Pratapsingh v. Gopaldas, 1942 N. L. J. 150 
held that the appellants’ application was not 
tenable and dismissed it with costs. They then 
came up in appeal to this Court and Pollock J., 
who was doubtful of the correctness of the deci¬ 
sion in Pratapsingh v. Gopaldas, 1942 N. L. J. 
160, supra, submitted for decision by a Full 

Bench the following point: 

“After the pasBing of a final decree for sale can an 
order directing payment by instalments be made under 
S. 11, C. P. and Berar Money-lenders Act ?” 

[2] In Dau Balwantsingh w.Mt. Bindabai, 
I.L.R. (1942) Nag. 857 : (A. I. R. (29) 1942 Nag. 
88), Stone C. J. and Bose J. held that a prelimi¬ 
nary decree in a suit on a mortgage with a 
condition of foreclosure is not a decree passed 
for payment of money on the mortgage within 
the meaning of S. 17, C. P. and Berar Belief of 
Indebtedness Act, and there is no debt left 
within the meaning of the Act after a prelimi- 

• nary decree for foreclosure has been passed. 
That decision was overruled by a Full Bench in 
Bukhmabai v. Shamlal , I. L. R. (1944) Nag. 
668 ; (a. I. R. (31) 1944 Nag. 289) where it 
was held that a preliminary decree for fore¬ 
closure is primarily a decree for the payment of 
money in terms of o. 34, B. 2, Civil P. C., and 
that a decree of that kind so far from putting 

• an end to the contract gives to it six months 
lease of life. 

[8] In Pratapsingh v. Gopaldas, 1942N.L. J. 
160, cit sup, Stone C. J. and Bose J. were of 
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the view that once a final decreo for sale has 
been passed in a mortgage suit, the decree ceases 
to be a decree for the payment of money or for 
the payment of an amount duo and s.li, Money¬ 
lenders Act has no application. In Bajarom v. 
Rislialha Kumar, I. L. R. (1917) bag. 470 : 
(A. I. R. (35) 194S Nag. ISO) Bose J. reiterated 
that view and in distinguishing the Full Bench 
decision in Bukhmabai v. Shamlal. I L.R. (194 4) 
Nag. 6G8 : (A. I. R. (3i) 1944 Nag. 289), made 
the following observations: 

“What the Full Bench held was that a preliminary 
decree, whether for salo or foreclosure, is a debt within 
the meaning of S. 2 (d), Relief of Indebtedness Act. 
Not only did the decision relate to preliminary decree? 
but it concerned with the Relief of Indebtedness Act 
and not with the Money-lenders Act." 

Bose J. also pointed out that the decision in 
Pratapsingh v. Gopaldas, 1942 N. L. J. 150, had 
not been overruled and that there was nothing 
in the Full Bench deoision in Bukhmabai v. 
Shamlal, I. L. R. (1044) Nag. 5GS : (A. I. R. (31) 
1944 Nag. 2S9) to indicate that the reasoning in 
it was unsound. 

[ 4 ] Section 11 , C. P. and Berar Money-lenders 
Act, runs as follows: 

“The Court may, at any time on the application of 
a judgment-debtor, after notice to the decree-holder, 
direct that the amount of any decreo passed against 
him, whether before or after this Act comes into force, 
in respect of a loan shall be paid in such number of 
instalments and su'ojeot to such conditions ODtbe date? 
fixed by it as, having regard to the circumstances of 
the judgment-debtor and the amount of the decree, it 
considers fit. (During the pendency of an inquiry 
under this section, the Coutt may order the stay of 
execution of the decree subject to such conditions as it 
may impose. Such order shall be deemed to have been 
passed under S. 47, Civil P. C., 1908 (V [5] of 1908)).“ 

[5] From the terms of this section, it is plain 
beyond doubt that whatever the nature of the 
decree, the Court has power to direct the pay¬ 
ment of the decretal amount by instalments. 
This amount is in respect of a loan as defined 
in S. 2 (vii) of the Act and it was not suggested 
that a mortgage transaction was beyond the 
scope of that definition. In fact, in Bliagivant- 
rao v. Damodhar, I.L.R. (1938) Nag. 91: (a. i.r. 
(25) 1938 Nag. 112), it wa3 decided that the Act 
applied to mortgage transactions made with 
money-lenders. 

[6] The main contention was. to the effect 
that a3 a final decree for sale had been passed, 

, that decree ceased to be a decree for the pay¬ 
ment of money and there could be no question 
of payment of the decretal amount by instal- 
* ments. This contention is, it seems to us, found¬ 
ed on a m^appreciation of the provisions of 
R. 6 of O. 34, Criminal P. C. Under sub-r. (l) of 
that rule a defendant has the right at any time 
before the confirmation of a sale made in pursu¬ 
ance of ft final decree to make payment into 
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Court of all amounts due from him under sub-r (l) 
of R. 4 . This clearly signifies that at the time 
when the final decree for sale has been passed 
it docs not cease to be a decree for the payment 
of a sum of money or for the payment of the 
amount found due. This is borne out by the 
fact that in the final decree for sale (vide Form 
no. G in Appendix D to the Code of Civil Proce¬ 
dure) it is ordered that the mortgaged property 
or a sufficient part thereof shall be sold and 
that the money realized by such sale shall be 
duly applied in payment of the amount payable 
to the plaintiff under the preliminary decree. 

[7] We are, therefore, clear and we say it 
'respectfully that the view taken in Pratapsiiujh 
iv. Gop'iblas, 1912 N. l. J. 150, that once a fjnal 
decree is passed it ceases to be a decree for the 
payment of a sum of money or for the payment 
of an amount found due was erroneous. We are 
equally clear that when a final decree is passed 
lit continues to be a decree for the payment of a 
.sum of money or for the payment of an amount 
found due and that the judgment-debtor has to 
pay the amount of a decree passed against him. 

[8] The Central Provinces and Berar Money¬ 
lenders Act is an enactment which was put on 
the statute .book to regulate and to control 
money-lending transactions as well as to alle¬ 
viate the lot of debtors. Interest was limited to 
the extent of the principal of a loan and Courts 
were, as shown, empowered to direct the pay¬ 
ment of decretal amounts by instalments. Our 
finding is thus in keeping with the scheme of 
the Act, although we have not found it neces¬ 
sary to justify our decision on that ground. 

[9] Our reply to the question posed by 
Pollock J., is that after the passing of a final 
decree for sale, an order directing payment by 
instalments can bo made under S. 11, C. P. and 
Berar Money-lenders Act. 

B.G.D. Reference an steered. 
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Sarwate J. 

Shakuntalabai wlo Shankarrao Telpande _ 

Defendant—Applicant v. Shankarrao Vishnu 
Pant Mule — Plaintiff — Non-Applicant. 

Civil Revn. No. 203 of 1947, Decided on 30th July 
1948, from order of Addl. Civil Judge, 2nd Class, 
Bhandara, D/-20th February 1947. 

Civil P. C. (1908), S. 2 (11) and O. 22, R. 3_Suit 
by benamidar in his own name —Death of benamidar 
—Real owner cannot be added as his legal repre¬ 
sentative. 

Where the real owner allows his benamidar to sue 
in his own name, the real owner cannot, on the death 
of the benamidar, be substituted as legal representa¬ 
tive of the deceased benamidar under O. 22, R. 3. 
A. I. R. (17) 1930 Mad. 221 and A. I. R. (31) 1944 
Mad. 27, Rel. on. [Para 7] 


The benamidar's heirs may be taken to be inherit¬ 
ing the benamidar's character along with his other 
estate and so entitled to continue the suit as legal 
representatives. If the real owner doe3 Dot want them 
to continue but desires after the benamidar's death 
himself to litigate in respect of the subject-matter, he 
should bring a separate suit. [Para 7] 

Annotation : (’44 Com.), Civil P. C., O. 22, R. 3 
N. 10. 

M. D. Kliandckar —for Applicant. 

R. S. Dabir—iOY Non-Applicant. 

Order. — Mt. Ramabai sued the applicant 
Shakuntalabai for damages for removal of pro¬ 
duce of certain trees to which she claimed 
title by purchase under a sale-deed, dated 16 fch 
October 1942. Ramabai has died. The non¬ 
applicant Sbankerrao, the husband of Ramabai 
applied to tho Court for being brought on 
record a9 legal representative of Ramabai. 
Ramabai has left behind three daughters and a 
son who would be entitled to the property 
purchased under the sale-deed above referred 
to if it was her stridhan. The non-applicant, 
however, claimed that the purchase was made 
by him with his own money and the wife was 
only his benamidar. The trial Judge has found 
in favour of the non-applicant on this point and 
further has found that the non-applicant is 
actually in possession of the property. He has, 
therefore, held that the non-applicant is the 
legal representative of the deceased as an inter, 
meddler with the estate and has allowed him to 
come in as plaintiff and continue the suit. 

[2] On behalf of the defendant-applicant it 
is contended here that even if Mt. Ramabai 
was benamidar of the non-applicant he cannot 
be regarded as her legal representative who 
could be substituted as plaintiff under o. 22 , 
R. 3, Oivil P. C. “Legal representative” is 
defined in s. 2 (11), Civil P. C. f as meaning a 
person who in law represents the estate of a 
deceased person, and includes any person who 
intermeddles with the estate of the deceased and 
where a party sues or is sued in a representa¬ 
tive character the person on whom the estate 
devolves on the death of the party so suing or 
sued. The term “ estate” in this definition should 
when in- relation to a suit mean the interest 
which th8 deceased person claimed in the sub- 
jeot-matter of the suit. In this case if Mt. Rama¬ 
bai was suing merely in her character as bena¬ 
midar , the person who can be regarded as her 
legal representative for the subject-matter of 
the suit is the one who would now fill that 
character of a benamidar after her death. Tho 
real owner cannot be such person. 

[3] We cannot say that Mt. Ramabai B9 
benamidar was suing in a representative charac¬ 
ter. That is an expression which is clearly 
understood. When a reversioner under Hindu 
4aw brings a suit he does so in a representative 
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character a9 representing the reversionary right 
to the estate of the last male owner and ou his 
death the next reversioners to such estate and not 
necessarily the heirs to his personal estate would 
be the legal representatives entitled to continue 
the suit. When a persou suing as trustee dies 
the person who is appointed a trustee or becomes 
entitled to manage the subject-matter of the 
suit as trustee is the proper persou to continue 
the suit as legal representative and not the 
deceased’s heir-at-law. Mt. Ramabai as bena « 
midar was not suing in any such representa¬ 
tive character. A benamidar's character is quite 
distinct from that of the real owner. The former 
only lends his name and does not acquire any 
substantial interest in the transaction to which 
his name has been lent. He may be described 
as an alias for the real owner but he is not the 
real owner nor a representative of the character 
of the real owner. The real owner cannot, there¬ 
fore, claim that the benamidar was suing in 
some representative character to which charac¬ 
ter he (the real owner) has become entitled now 
on the death of the benamidar. 

[4] In Doraisami Thenar v. Chidambaram 
Chettiar, A. I. R. (17) 1930 Mad. 221 : (122 1 . c. 
175), it has accordingly been held that if parties 
allow their benamidar to sue in his own name, 
and not in a representative character, they can¬ 
not come in on his death under O. 22 , R. 3, Civil 
P. C. This decision has been relied on in a more 
recent case in Pynda Andallamma v. Challa 
Peda Jangamaya , A. I. R. (3l) 1944 Mad. 27 : 
(211 I. 0. 293). This was a suit for rent due in 
respect of a property belonging to the real owner 
but the benamidar was allowed by the real owner 
to bring the suit. It was held that the real owner 
oannot be regarded as representing the estate of 
the deceased benamidar and so cannot be allow¬ 
ed to be substituted as legal representative of the 
deceased benamidar under O. 22,- R. 3 read with 

8. 2 (ll), Civil P. C. 

[ 5 ] The non-applicant as real owner must be 
in actual possession of the property in the life¬ 
time of the deceased plaintiff. By being in pos¬ 
session now, be cannot be said to be an intermed¬ 
dler in the estate for a right to whioh the deceased 
had been suing. An inter meddler to be legal repre¬ 
sentative within the definition in S. 2 (ll), Civil 
P. C., must be so intermeddling with the intention 
of filling in the character to which the deceased 
wa 3 entitled and in rightof which she had sued. 
A mere trespasser cannot claim to be substituted 
as legal representative in presence of the heirs of 
the deceased who should be entitled to the estate 
hut whom the trespasser manages to keep out 
without any claim to represent the interest held 
by the deceased: Jai Kishen Dassv. Karimud- 
din, A. I. R. (26) 1939 Lab. 321: (41 P. L. R. 814). 

1949 M/23 & 24 


Mere possession of the other estate of the de¬ 
ceased does not make the possessor a legal re¬ 
presentative. Pollock J. observed in Balkishan 
Hukmichand v. Mt. Jatnabai, I. L. R. (1939) 
Nag. 526 : (A. I. It. (25) 1933 Nag. 298): 

“It is, to my mind, a romuric.iblo proposition that a 
person by entering into wrongful possession of the estato 
of a deceased person should thereby bo entitled t > sue 
for dobts duo to that estate." 

He held that mere intermeddling with the estate 
of the deceased did not give the intormeddlur a 
right to maintain an action for debt. 

[6] The considerations which apply to tho 
execution of decrees are quite different. Order 22, 
R. 3, Civil P. C., does not apply to execution 
proceedings (vide R. 12, ibid). Upon the death of 
the decree-holder, the question arises who is the 
person really entitled to the benefit of the fruits 
of the decree. If the decree-holder w r a9 only a 
benamidar, his heirs will not be entitled to 
claim the fruits of the decree which must go to 
the real owner. It may be permissible to allow 
the real owner to execute the decree by resort to 
a fiction that the benamidar who was a nomi¬ 
nal holder of the decree having been removed 
from the scene, a complete titlo to the decree has 
been obtained by the real owner by operation of 
law. This is tho view taken by a Full Bench of 
the Madras High Court in Jaldu Balasubra- 
maniam Chetty v. D. Kothandaraswami 
Nayamm Vara, I.L.R. (1943) Mad. 164 : (A.I.R. 
(29) 1942 Mad. G88 (F.B.). 

[ 7 ] While the suit is going on, the question is 
one of devolution of the estate of tho plaintiff in 
the subject-matter of the suit and of tho character 
which the plaintiff filled in that suit.If the plaintiff 
is a benamidar and the real owner has allowed 
him to sue in that character, the real owner can¬ 
not come in on the benamidar's death to con¬ 
tinue the suit which he would want to do not as 
a representative-in-interest of the benamidar , 
but in the different character 0 ? boing the real 
owner. The benamidar's heirs may be taken to 
be inheriting the benamidar s character along 
with his other estate and so entitled to continue 
the 9uit as legal representatives. If the real owner 
does not want them to continue but desires after 
the benamidar's death himself to litigate in res¬ 
pect of the subject-matter, he should bring a 
separate suit. 

[8] In this view, I hold that the order of the 
trial Court permitting the non-applicant to con¬ 
tinue the suit as legal representative of the de¬ 
ceased Mt. Ramabai was wrong and it is set 
aside. The costs of this revision will be paid by 
the non-applicant. 

v.B.B. Revision allowed . 
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Grille C. J. and Hidaytulla J. 

Harnarain Ramchandra Jaiswal — Plain - 

tiff — Appellant v. Firm Radhakisan 

Tsarayandas — Defendants — Respondents. 

Letters Patent Appeal No. 5 of 1942, Decided on 
27th August 1946. from judgment and decree ofNiyogi 
J. in S. A. No. 413 of 1939, D/* 2nd February 1942. 

(a) Sale of Goods Act (1930), Ss. 2 (14) and 18 — 
Specific goods'and ascertained goods—Distinction. 

The expressions ‘specific goods’and ‘ascertained goods’ 
are not synonymous and bear different meanings. Exa¬ 
mination of the goods by the buyer is not the essential 
test. Specific goods may be goods in existence and may 
even be future goods if they get specified by some other 
circumstances e. g., a crop to he grown on specified land 
though the crop may not be in or even grown. Where 
the seller contracts to sell some goods out of a larger 
quantity, the goods do not become ascertained unless the 
identity of the contract goods is established by appro¬ 
priating them towards the contract: (1876) 1 Q. B. D. 
258 and A.I.R. (24) 1937 Cal. 140, lief. [Paras 8 and 9] 

Where the contract is in respect of existing stocks of 
bidi leaves in the godowns of the seller at a particular 
place and the price is fixed at a lump sum for the 
amount of 6tock which is also specified approximately 
the contract of sale mu3t be deemed to be an entire 
sale in respect of specific goods although the buyer 
may not have seen the goods. [Para 10] 

(b) Sale of Goods Act (1930), S. 16 (1) — Sale of 
large quantities of bidi leaves — Warranty as to 
fitness. 

Where the contract of sale is in respect of large 
quantities of bidi leaves and the seller is a dealer in 
bidi leaves, a condition that the goods would be re¬ 
asonably fit for the purpose of manufacturing bidis may 
be implied under S. 10 (1) as this purpose is made 
known to the seller by the very description of the goods- 
themselves. Hence, if some of the goods are found to be 
unfit for the purpose of manufacturing bidis there would 
be a breach of the condition as to fitness: 

Held on construction of the contract that it was not 
one for the purchase otithe goods in one lot irrespective 
of the quantity or quality. [Para 14] 

(c) Sale of Goods Act (1930), Ss. 12, 37 — Sale of 
goods’—Mention of amount in contract whether 
amounts to warranty or only estimate—Test. 

A quantity mentioned in contract may be a mere 
estimate of the goods or it may be a warranty. Where 
a contract is made to sell or furnish certain goods 
identified by reference to independent circumstances, 
such as an entire lot deposited in a certain warehouse 
and the quantity is named with qualification of ‘about’ 
or 'more or less’ or words of like import, the contract 
applies to a specific lot; and the naming of the quantity 
is not regarded as in the nature of a warranty but only 
as an estimate of the probable amount in reference to 
which good faith is all that is required of the party 
making it. But when no such independent circumstances 
are referred to, and the engagement is to furnish goods 
of a certain quality or character to a certain amount, 
the quantity specified is material, and governs the con¬ 
tract. The addition of the qualifying words, "about,” 
“more or less,” and the like, In such cases, is only for 
the purposes of providing against accidental variations 
arising from Blight and unimportant excesses or defi¬ 
ciencies in number, measure or weight. 

If, however, the qualifying words are’ supplemented 
by other stipulations or conditions which give them a 
broader scope or a more extensive significance, then 


the contract is to be governed by such added stipula¬ 
tions or conditions: Daniel F. Brawley v. United ? 
States, 96 U. S. 168, Foil.; English Case law referred. 

[Paras 15 and 17] 

Where the contract of sale in respect of a large 
quantity of bidi leaves specified the amount prefixed 
with the word ‘about’ and the price of the goods was 
stated at a lump sum: 

Held that the element of quantity must be treated as 
material and that the statement amounted to a warranty. 

[Para 18] 

(d) Sale of Goods Act (1930), Ss. 37 (1) and 59 (1) 
—Sale of specific goods — Warranty as to quality 
and quantity — Breach — Remedy of buyer. 

Every contract for a quantity of goods is prima facie 
an entire contract. A breach of warranty in the matter 
of quuntity may entitle the buyer to reject the goods out¬ 
right or at any time even after receipt of some of the 
goods. He is not entitled to call for a partial delivery 
but is not bound to return that which he has received. 
If ho has received only a part of the goods he is res¬ 
ponsible for the payment of price of the part delivered 
to him at the contract rate. In this sense the provisions 
of S, 37 (1) seem to supplement the provisions of 
S. 59 (1) of the Act: [Para 21] 

Held on consideration of the contract in question 
that there was a breach of warranty as to quality and 
quantity and therefore the buyer was entitled to reject 
the goods after accepting a part for which he was bound 
to pay at the contract rate. [Para 21] 

(e) Sale of Goods Act (1930), S. 37 (3) — Scope. 

A mixing of an inferior quality is not a mixing of 
goods of different description: William Barker cO Co. 
Ltd. v. Ed. T. Agius Ltd., (1912) 43 T. L. R. 751, Ref. 

[Para 20] 

(f) Sale of Goods Act (1930), S. 12-A breach of 

contract as to the goods being of merchantable 
quality and the failure to deliver a part of the goods 
contracted to be sold amount only to breaches of 
warranty and not of conditions. [Para 11] 

(g) Sale of Goods Act (1930), S. 12 — Sale of 
specific goods — Buyer can avoid contract only if 
there is a breach of condition or under S. 37. 

[Para 11] 

V. K. Sanghi —for Appellant. 

T. P. Naik, A. Ahmad and V. R. Sen — 

for Respondents. 

Judgment—This is a Letters Patent Appeal 
from the judgment and decree of Niyogi J. in 
second Appeal no. 413 of 1939, decided on 2nd 
February 1942.* 

[ 2 ] The facts are simple. The plaintiff is the 
appellant who succeeded in the trial Court but 
failed in the first and second appeals. His case 
is that the Firm Radhakishan Naraindas, bin 
merchants, (respondent l) purchased from him 
all the bidi leaves which were stocked in his 
godowns at Mauzas Umaria and Baghraji, for 
a sum of Rs. 1500 and that the purchaser paid 
rs. 100 as part of the price on the same date. 
Defendant 2 (now represented by respondent 1 (b)) 
exeouted on 8th February 1937, a document which 
is styled as a receipt but is really an agreement 
recording as well a memorandum of sale. This 
document, to which it may be necessary to refer 
frequently reads as follows : 

"Your bidi leaves, which are stored in five koihas 
(rooms) at mauea Umaria, (and) which number about 
2,35,000, two lacs and thirty-five thousand, are contain- 
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ed in about 850, eight hundred and fifty, bags. Out of 
this, about 20, (twenty) thousand leaves are stored at 
mau$a Baghraji. All these leaves excepting bardana 
(bags) have been purohased in whole lot from you for 
Rs. 1500, fifteen hundred rupees. On account of earnest 
money thereof you have been given a cheque for Rs. 100, 
one hundred rupees, on the Allahabad Bank. Remain¬ 
ing leaves in 20, twenty days (we) will remove the 
entire goods. fWe) will pay the remaining amount. 
Hence (we) have executed this receipt so that it may 
remain on record and be useful at the time of necessity. 
Finis. Dated 8th February 1937, A. D.” 

[3] The Courta below have found that the 
stocks at the two places did not exceed a total 
quantity of 1,48,975 gaddis in 470 bags composed 
of 1,17,675 gaddis in 382 bags at Umaria and 
80,700 gaddis in 8S bags at Baghraji and that there 
were also 62 bags which were empty and some 
2100 gaddis whioh were lying loose. The findings 
of the Courts below were that the buyer took 
delivery of 258 bags containing 77,300 gaddis 
and refused the rest. 

[4] The case of the buyer was that the sale 
was by sample and that as the remaining gad - 
dis were not up to sample and as the quantity 
was short he was entitled to reject the balance 
of the goods and pay only for those which were 
up to sample and which he had taken. 

[5] The two Courts below found that there 
was no sale by sample. The results reached by 
the two Courts below on other points were, how¬ 
ever, different. The trial Court found that the 
sale was in one lot irrespective of quality or 
quantity and that the seller gave symbolical 
delivery by handing the keys of the godowns. 
The trial Court decreed the plaintiff’s claim for 
Rs. 1061-14.0 after giving deduction for the 
amount paid by the defendant. 

. [6] The first appellate Court held that only 
268 bags were taken and they were the only 
goods of merchantable quality, that the goods 
were sold by description, the description being 
"the amount of biti leaves contained in lags ", 
that there was no delivery till the buyer’s ser- 
vant went to Umaria in April and that the 
defendant (buyer) had no occasion to see the 
goods in question so as to rely on his own judg¬ 
ment as to their quality or quantity. The first 
appellate Court felt that the party not having 
pleaded his case under s. 16, Sale of Goods Act, 
was not entitled to reject the goods for bad qua¬ 
lity but held, neverthless, that: 

“As there was a considerable shortage the defendant 
was entitled to take such goods as he wished, whatever 
the reasons that led to his decision. If A and B con¬ 
tract to buy and sell forty and twenty are found the 
purchaser who deoides to take five cannot be compel¬ 
led to take 20, though, of course, the purchaser cannot 
demand partial delivery.” 

No case or authority was cited in support of 
this by the learned District Judge. A decree for 
Bs. 48-2-6 was accordingly passed on the basis of 
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258 bags and the rest of the plaintiff's claim 
was dismissed. 

[7] Niyogi J., who heard the second appeal, 
formulated the points in the case with considera¬ 
ble precision in the following words : 

"The two contentions of law raised on behalf of the 
appellants are : (i) that on the truo construction of the 
written agreement dated 8th February 1937 it ought to 
have been held that the whole stock of biris had been 
sold and purchased in one lot irrespective of its quality 
and quantity, (ii) that the respondent was bound either 
to accept the whole quantity and pay the full price 
settled or if some part of it was not up to the standard 
or was short, he should have rescinded the contract 
and claimed damages. In other words the argument is 
that the respondent had no option left by the written 
agreement to pick and choose and pay the proportionate 
price of the goods taken away by him.” 

On an examination of the law on the subject 
Niyogi J. came to the conclusion that even 

"in an entire contract of sale of goods, it is open to 
the buyer to accept part of the goods and reject the 
rest and that if the rejection is justified, the buyer is 
entitled to claim diminution of the price as compensa¬ 
tion for the breach of warranty by the seller.” 

Niyogi J., however, granted leave to file a Let¬ 
ters Patent appeal. 

[8] At the outset we are invited to decide 
whether the 9ule is in respect of specified or as¬ 
certained goods. These two terms are not synony- 1 
mous and bear different meanings though the 
meaning is not very clear and sometimes diffi¬ 
cult to distinguish. In In re Wait, (1927) 1 ch. : 
606 : (96 L. J. Ch. 179), it was held that it is,' 
not easy to distinguish specific from ascertained 
goods. Thus we find that Dr. Charlesworth in 
his Mercantile Law (1945) uses the words as if 
they meant the same thiDg and in Lai Chand 
Deepchand v. Baij Nath' Jugal Kishore , 63 
cal. 736: (A.I.R. (24) 1937 Cal. 140), it was laid down 
that specific goods are not the 3ame as ascertained 
goods. It was said that examination of the goods 
by the buyer is not the essential test. Specific 
goods, as the definition says, mean goods identi¬ 
fied and agreed upon at the time a contract of 
sale is made. They may be goods in existence 
and may even be future goods if they get speci¬ 
fied by some other circumstances, e. g., a crop to 
be grown on specified land though the crop may 
not be in or even grown. Howell v. Coupland 
(1876) 1 Q.B.D. 258 at p. 262 : (46 L.J.Q.B. 147). 

[9] The phrase 'ascertained goods’ has not been 
defined and to understand it, it is helpful to 
think in terms of 'unascertained goods’. If I 
have twenty chairs of the same kind and I offer 
to sell ten, the goods are unascertained till ten 
particular chairs be appropriated towards the con- 
tract. On appropriation the goods become ascer¬ 
tained. If the identity of the contract-goods is 
not established by appropriating them towards 
the contract, the contract remains in respect of 
unascertained goods. In a majority of caBes un- 
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ascertained good3 are defined only by descrip¬ 
tion. It is to be remembered that the phrase 
'specific goods’ conceivably bear3 wider or nar¬ 
rower meaning according to circumstances in 
the Statute : (See Halsbury Laws of England 
vol. XXIX, p. 20, foot-note (m) ). 

[ 10 ] Judged from this point of view, the goods 
which were bidi- leaves in the godown3 at Uma- 
ria and Bagbraji were the identical goods which 
were to be sold. The plaintiff (seller) did not 
intend selling any but the existing stock and he 
did not possess the means of fulfilling the con¬ 
tract apart from the3e self-same goods. It is 
true that the plaintiff (defendant ?) had not seen 
the goods in question but that is not the te3t and 
if the minds of the seller and buyer met upon 
the same identical object and the contract was 
in respect of it and no other, the goods are speci- 
fic. The contract in Ex. p-1 clearly shows that 
the subject-matter of the contract was under- 
* stood to be the existing stocks in the ware¬ 
houses. It is impossible in the circumstances of 
the ca 3 e to regard the goods as unspecified, or 
unascertained or even ascertained. Niyogi J. 
thought that the goods were identified later 
when the defendant went to take delivery but, 
with all due respect, we feel that the goods were 
identified by their special description in Ex. p-1. 
By the fact of the mention of the godowns in 
which they wore kept, they were as clearly 
specified and identified as a plot of land is speci¬ 
fied by describing its boundaries. We are accord¬ 
ingly of opinion that the sale was an entire sale 
in respect of specific goods to be found in the 
godowns at Urnaria and Baghraji. 

[ 11 ] The defendants having contracted for 
the purchase of these specific goods can only 
,avoid the contract if there was a breach of condi. 
tion or under s. 37 of the Act. A condition is 
defined by S. 12 (2), and it is a stipulation essen¬ 
tial to the main purpose of the contract, the 
breach of which gives rise to a right to treat the 

! :ontract as repudiated. The breaches of the con¬ 
tact which are alleged on the part of the defen. 
lants are : (a) that a part of the goods were 
lot of merchantable quality; (b) that the total 
Dargained quantity was about 2,36,000 gaddis 
whereas the plaintiff could only deliver 77,300 
7 addis which were good and 70,976 gaddis 
which were worthless. None of these breaches 
can be described as breaches of a condition. The 
first is essentially a breach of a warranty if 
such warranty was given or implied and the 
other breach must, as will be shown hereafter, 
be described also as a breach of a warranty. It 
will thus appear that if there was any breach it 
was a breach of a warranty and the case of the 
defendant cannot be placed higher than that. 


A. I. B. 

[ 12 ] Now a breach of a warranty generally 
does not entitle the buyer to reject the goods 
and to treat the contract as repudiated. His 

remedy is detailed in S. 59 (l) which lays down*. 

“Where there is a breach of warranty by the seller, or 
where the buyer elects or ia compelled to treat any 
breach of a condition on the part of the seller as a 
breach of warranty, the buyer is not by reason only of 
such breach of warranty entitled to reject the gooda, 
but ho may— 

(a) set up against the seller the breach of warranty 
in diminution or extinction of the price; or 

(b) sue the seller for damages for breach of war¬ 
ranty." 

The question, therefore, falls to be considered 
under two heads ? (a) Can the buyer set up any 
cricumstance3 besides the breach of warranty so 
that he may be entitled to reject the goods; and 
(b) Can he claim diminution or extinction of the 
price. 

[13] It is necessary now to examine the case 
from these points of view. To begin with a case 
of merchantable quality or sale by description 
was not pleaded. The contract as it stood charged 
the seller with the breach of two warranties 
which were (i) that the leaves were bidi leaves 
and (ii) that they were in 2,35,000 gaddis. 

[ 14 ] Now with regard to the condition in 
which the bidi leaves were found, we have the 
clear finding of the learned District Judge that 
all the leaves (except 77,300 gaddis) were ex¬ 
tremely bad and unfit to be called bidi leaves. 
The term bidi leaves does connote more than 
tendu leaves and we are in agreement with 
Niyogi J. that apart from the warranty of qua- 
lity there was at least a warranty that the leaves 
would be bidi leaves. It is true that in all cases 
of sale of goods the doctrine caveat emptor 
applies and according to the colourful pharse of 
Fitzgibbon L. J. in Wallis v. Russell, (1902) 2 
I. R. 685 quoted at p. 63, Halsbury, Vol. XXIX 

(2nd Edition): • 

“ Caveat emptor does not mean in law or Latin that 
the buyer must take a chance. It means that he must 
take care." 

But still the doctrine is. now-a-days more of an 
exception than a rule ( see Halsbury Volume 
XXIX page 63), and we are in respectful agree¬ 
ment with Niyogi J. that it cannot be held that 
the defendant agreed to purchase the whole lot 
irrespective of its quality or quantity or that 
there was no representation on the part of the 
plaintiff. We are of opinion that there was an 
implied condition that the goods would be rea¬ 
sonably fit for the purpose of manufacturing 
bidis as this purpose was made known to the 
seller expressly or at any rate ab extra by the 
very description of the goods themselves. See 
page 63 Halsbury, foot-note (k), volume xxix 
( 2 nd edition). It is argued that it is not proved 
that the plaintiff is a dealer in bidi leaves. It 
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is obvious that 2,35,000 gaddis of bidi leaves in plicable here and has been univei sally approved 


various godowns at different places do not indi¬ 
cate a chance or casual transaction like tko sale 
of a horse or a cycle. If the plaintiff was a 
dealer and the purpose was well known to him 
8. 16 (l) will apply by implication of law and 
there was a breach of warranty of fitness. 

[15] Similarly, there was a breach of warranty 
in so far as there was sbortngo in quantity. A 
quantity mentioned in a contract may be a 
mere estimate of the goods or it may be a war¬ 
ranty. The following decisions indicate the cir¬ 
cumstances in which it may bo the one or the 
other, in McLay and Co. v. Perry and Co., (1881) 
44 L. T. 152, the plaintiff’s agent, Scott, seeing 
in the defendant’s yard a heap of scrap iron, 
said: 11 You seem to have about 150 tons there, ’ 
to which the defendants made reply: Yes or 
more.” The defendants were not dealers in 
scrap iron. The plaintiff afterwards wrote to 
the defendants: "We are buyers of good wrought 
scrap iron. ... we understand from Mr. Scott 
that you have for sale about 150 tons. Wo can 
offer you 80 s. per ton.” The defendants wrote 
"We accept your offer for old iron viz. 80 s. 
per ton.” The defendants could deliver no 
more than 44 tons which was all that was there. 
It was held in an action for non delivery, that 
the words "about 150 tons” were words' of esti¬ 
mate and expectancy only, and that the subject- 
matter of the contract was the specific heap. 

[16] In Goldsbrough Mort <& Co. v. Carter , 
(1914) 19 C. L. R. 429, a case of the Australian 
High Court, the defendants by their agents 
sold to the plaintiff “the undermentioned stock, 
more or less, namely, about 1600 Canonbar bred 
ewes six years off shears 1912, about 2,400 Canon- 
bar bred ewes sever* years off shears 1912, now 
depasturing on Cadinbar Station,” at price per 
head. Griffiths O. J. in discussing the effect of 
this contract said : 

"There is no doubt that words of description may 
and often do amount to warranty; but why ? Because 
from the nature of the transaction both parties must 
have so intended. A statement of a number with the 
words "about” or "more or less” or both, may, in my 
opinion, in some cases operate as a warranty, especially 
if the price is a lump sum.” 

Griffiths O. J., however, held that the words 
relating to the number of sheep in the case were 
not a warranty, but merely an estimate in the 
sense in which the term is used in McConnel v. 
Murphy , (1873) L. R. 5 P.C. 203 : (28 L. T. 713). 
As Barton J. said in the same case : 

"Before the appellants can he held to have warranted 
the number at all the animus contrahendi must be 
clearly and striotly shown : p. 444.” 

[17] The best statement of the law may be 
said to come from Bradley J. of the American 
8npreme Court in Daniel F, Brawley v. United 
States, 96 U.S. 168 . Since the test is equally ap- 


it is quoted : 

"Where a contract is mado to Fell or furnish certain 
good? identified by reference to independent circum¬ 
stances, such as an entire lot deposited in u certain 
warehouse, or all that may be manufactured by tbo 
vendor in a certain establishment, or that may bo ship-, 
ped by his agent or correspondent in certain vessels,j 
and the quantity is named with the qualfiuU n of ( 
"about,” or “more or le.=s,” or words of like import, 
the contract applies to the specific lot; and the naming 
of the quantity is not regarded as in the nature of aj 
warranty but only as an estimate of the probable 
amount, in reference to which good faith is all 
that is required of the party making it. In such 
cases, the governing rule is somewhat analogous to that 
which is applied in the description of lands, where 
natural boundaries and monuments control courses and 
distances and estimates of quantity. 

But when no such independent circumstances are 
referred to, and the engagement is to furnish g ods of 
a certain quality or character to a certain amount, the 
quantity epecified is material, and governs the contract. 
The addition of the qualifying words, ‘about,’ “more 
or less,” and the like, in such cases, is only for the 
purpose of providing agaiu?t accidental variations aris¬ 
ing from slight and unimportant excesses or deficiencies 

in number, measure or weight. 

If, however, tho qualifying words are supplemented 
by other stipulations or conditious which give them a 
broader scope ora more extensive significance, then the 
contract is to be governed by such added stipulations 
or conditious.” 

[ 18 ] Applying these tests we Gnd that this wasi 
not a case of a sale of an unknown quantity at 
so much per 1000 gaddis, the amount being given 
as a mere estimate of the quantity available. 
The price was fixed in a lump sum and the ele¬ 
ment of quantity must have played an import¬ 
ant part as pointed out by Griffiths G. J. To 
quote the words of Lord Atkinson in Schawel v. 
Reade , (1913) 2 I. B. 64 at p. 81 and cited by 

Isaacs J. in the Australian case : 

"A statement is made, it is acted upon, and it is 
mado by the person who makes it for tho purpose of 
the Bale, that is with the intention of bringing about 
the sale ... I do not know what other ingredient is 
necessary to create a warranty.” 

It is pertinent to note that Isaacs J. held oveni 
in that case that the mention of quantity was al 
warranty. 

[19] The upshot of all this is, therefore, that 
the seller was guilty of a breach of two warran- 
ties. He tendered a quantity which was very 
short of the warranty and out of the total goods 
tendered half were utterly worthless. 

[20] Section 37 (l) entitles the buyer in such 
circumstances to reject the goods, but if the 
buyer accepts the goods so delivered ho shall pay 
for them at tbe contract rate. Wo are of opinion 
that 8ub-s. (1) of S. 37 applies to tho case and 
not sub-s. (3) as was argued by the learned coun- 
sel for tho respondent. A mixing of an inferior 
quality is not a mixing of goods of different des¬ 
cription: See William Barker (Junior) & Co. 
Ltd. v. Ed. T. Agius Ltd., (1927) 43 T.L.R. 761. 
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[ 21 ] If sub-s. (l) of S. 37 be applicable, could 
the buyer take delivery of only a part of the 
jgoods and reject the rest ? Every contract for a 
quantity of good3 is prima facie an entire con. 
tract: Mersey Steel & Iron Co. v. Naylor , Benzon 
X- Co , (1881) 9 A.C. 434 : (53 L.J.Q.B. 497). If the 
seller (fenders less quantity the buyer may reject 
the goods but if he receives the goods he has to 
pay for them at the contract rate. In this case 
there was a tender and delivery of only a part 
viz , 77,300 gaddis, only. The rest of the goods 
were found too deteriorated to be at all service- 
able or fit for the purpose of making bidis. 
There was a tender of only the part that was 
good and hence if the buyer accepted the partial 
delivery he had to pay for the part accepted by 
him. In Kingdom v. Cox (1818) 6 C. B. 522 at 
P. 52G: (17 L. j. c. r. 155) Wilde C. J. said : 

"But, where the buyer has received part of the goods 
contracted for, and declines to receive the rest, he is 
liable, after the expiration of the stipulated time of 
delivery, to an action for the price of the part so 
received.” 

jit would appear that the purchaser can, after 
j receiving part of the goods, still have the right 
to reject the goods if he finds that the total 
quantity of goods is less than what the seller 
contracted to sell. He cannot insist on a partial 
delivery but if he has received only a part of the 
goods he will be’ responsible for the price of the 
jpart delivered to him. In this case the buyer has 
not called for a smaller quantity but only a 
smaller quantity was delivered to him for the 
tender of the rest was no tender at all and was 
not of the quantity warranted. In this sense the 
provisions of S. 97 (l) seem to supplement the 
provisions of s. 59 (l) of the Act. A breach of 
warranty in the matter of quantity may entitle 
the buyer to reject the goods outright or at any 
time even after receipt of some of the goods. He 
is not entitled to call for a partial delivery but 
is not bound to return that which he has received. 

[22] We, therefore, agree with Niyogi J. in 
the result reached by him though we reach the 
conclusion on a slightly different reasoning. The 
appeal fails and is dismissed with costs. 

K - s - Appeal dismissed. 
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Hidayatullah J. 

Shankarlal Basdeoprasad and another — 
Plaintiffs—Applicants v. Mukundilal Chhutai 
— Defendant—Non applicant. 

Civil Revn. No. 216 of 1947, Decided on 30th Janu¬ 
ary 1948, from decree of Civil Judge, 2nd Class, Saugor 
D/- 7th February 1947. 

Defence of India Rules (1939), R. 90-C(2)—Cl. (2) 
has no retrospective effect. 

Clause (2) must be interpreted as operating prospec¬ 
tively, the olause not having been made retrospective 


either expressly or by necessary implication. The word 
“enter” in the clause shows that it was meant to apply 
to future transactions. In the words “made or to b8 
performed” in the definition of the word “contract” in 
cl. (1) (b), the emphasis is on the place of the making 
and the performance of the contract; the words do not 
imply that the provision was designed to operate retro¬ 
spectively so as to make all past transactions illegal. 

{[Para 4] 

B 7 . B. Pendharkar — for Applicants. 

Order.—This is a case in which the plaintiffs 
had sued the defendant in a forward delivery 
contract in silver bullion. The contract was 
entered into on 8th May 1943 and the date of 
delivery was 30th May 1943. 

[2] On 29fch May 1943, the Central Government 
enacted R. 90-C, Defence of India Rules.. By 
cl. ( 2 ) of this rule it was enacted : “No person 
shall enter into any forward contract or option 
in bullion,” and by cl. (3) the contravention of 
this clause was made punishable. The trial 
Judge held that this prohibition rendered the 
contract unenforceable as being illegal and dis¬ 
missed the plaintiffs’ suit. The plaintiffs there¬ 
upon filed the present application for revision. 
The defendant did not appear at the hearing 
before me. 

[3] The definition of the word ‘contract’ has 
been relied upon by the learned trial Judge and 
he presumably thinks that this definition makes 
the rule applicable to contracts made prior to 
the notification, but not performed on the date 
of the notification. This definition reads as 
follows: 

“ ‘Contract* means a contract made, or to be per¬ 
formed in wholo or in part, in British India relating to 
the sale or purchase of bullion, and includes an option 
in bullion.” 

The phrase ‘option in bullion’ is also defined in 
the same way. 

[4] Now in the words ‘made or to be per¬ 
formed’ the emphasis is on the place of the 
making and the performance of the contract. 
The words do not imply that the provision was 
designed to operate retrospectively so as to make 
all past transactions illegal. There are no ex¬ 
press words in the role applying it to past trans¬ 
actions nor does such a result follow by necessary 
implication. It is true that forward delivery con¬ 
tracts in bullion were made illegal but the word 
‘enter’ in cl. (2) shows that it was meant to apply 
to future transactions. I have been unable to 
find any ruling expounding the meaning of this 
clause. In my opinion, the clause must be inter¬ 
preted as operating prospectively, the clause not 
having been made retrospective either expressly 
or by necessary implication so as to engraft the 
enactment upon the contract of the parties. The 
judgment and decree of the trial Coart are set 
aside and the case is remanded for disposal 
according to law. 
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[5] The application for revision succeeds and 
is allowed with costs. Counsel’s fee rs. 30. 

G.M.J. Revision allowed. 


A. I. R. (36) 1949 Nagpur 183 [C. N. U.] 

Bose and Sen JJ. 

Puranmal Fattechand Agarwal and another 
—Plainti ffs — Appellants v. Jagannath Hans- 
raj Agarwal — Defendant — Respondent. 

First Appeal No. 11 of 1945, Decided on 17th March 
'1948,'from decree of 1st Addl. Dist. Judge, Amraoti, 

D/- 12th October 1944. 

(a) Civil P. C. (1908), Ss. 92 and 93 — Collector 
appointed under S. 93 generally to accord sanction 
under S. 92—Collector not, however, invested with 
right to exercise powers of Advocate-General in 
the particular case — Collector’s order refusing 
sanction is ultra vires. 

The person appointed under S. 93, has not only to 
be appointed for the purpose of exercising the power 
under S. 92 but must also be invested with the right 
to exercise the powers of the Advocate-General in each 
particular case. Where the Collector appointed under 
S. 93, to accord sanction under S. 92 was not invested 
by the Provincial Government with authority to exer¬ 
cise the Advocate-General’s powers in the particular 
case, but there was merely a general appointment, his 
order refusing sanction is ultra vires : A. I. R. (18) 
1931 P. C. 121 and'A. I. R. (19) 1932 P. C. 51, Bel on. 

[Paras 5, 6 & 12] 

Ignoring such refusal the plaintiff can legally obtain 
the sanotion of the Advocate General. [Para 13] 

Annotation : (’44-Com.) C. P. C., S. 93 N 4. 

(b) Government of India Act (1935), Ss. 55 and 
59 — Central Provinces Legal Department Manual 
(1941), R. 179—Civil P. C. (1908), S. 92 -Statutory 
powers of Advocate-General cannot be fettered by 
Rules of Legal Department—R. 179 does not make 
Advocate-General functus officio, when sanction is 
refused by Collector appointed under S. 93. (ObiterJ. 

(Obiter) Section 55, Government of India Act, does not 
invest either the Governor of a Province or the Provin¬ 
cial Government with the right to override a statute. It 
merely invests them with power to define what legal 
duties the Advocate-General has to perform with rela¬ 
tion to the Provincial Government. No rule can over¬ 
ride the provisions of a statute unless some statute 
authorises that. Neither S. 55 nor S. 59 authorises the • 
Provincial Government to override the Code of Civil 
Procedure by rules framed by it. Accordingly, R. 179 of 
the Legal Department Manual (1941), cannot bo used for 
the purpose of restricting the powers of the Advocate- 
General under S. 92. Actually, the rule does not seek 
to do that. It is merely a departmental instruction to 
the two authorities, the Collector and the Advocate- 
General, not to entertain a fresh application when either 
has already dealt with the matter. That is nothing more 
than the tender of advice to the two as to how they 
should proceed. It cannot oontrol the statutory powers 
of the Advocate-General nor fetter his discretion. 

Consequently, where once the sanction has been re¬ 
fused by the Collector, it cannot make the Advocate- 
General functus officio to entertain a fresh application 
in that behalf and accord sanction. [Para 11] 

Annotation I (’44-Com.) C. P. C , 8. 92 N. 23. 

F. 8. Tambe — for Appellants. 

A. V. Share, T. B. Pondharhar and K. M. Ghumre 

—for Respondent. 


Bose J. — The appeal is against an order of 
the 1st Additional District Judge, Amraoti, in a 
suit under s. 92, Civil P. C. The suit was dis¬ 
missed on a preliminary point. The only ques¬ 
tion in appeal is whether a valid sanction to the 
institution of the suit as required by Ss. 92 and 
93, Civil P. C. was obtained. 

[2] Plaintiff 1 and three others applied to the 
Collector, Amraoti, for sanction under S. 92. The 
Collector rejected their application and refused 
his consent. The papers were not laid before the 
Provincial Government. 

[3] When these persons failed before the Col¬ 
lector, one of them, plaintiff 1, and another, 
plaintiff 2, went to the Advocate-General and 
sought his sanction. The Advocate-General deci¬ 
ded that the Collector had no power to refuse 
consent without laying the papers before the 
Provincial Government and he thereupon ac¬ 
corded sanction. The defendants contend that 
the Collector had jurisdiction and that once 
sanction was refused, neither that authority nor 
any other concurrent authority had jurisdiction 
to accord sanction. Therefore, they argue, the 
sanction of the AdVocate-General was ultra vires 
and the suit was incompetent. This contention 
prevailed in the lower Court, and the suit was 
dismissed upon that preliminary point. 

[4] Under S. 92, Civil P. C. no suit can be in¬ 
stituted under that section unless the consent in 
writing of the Advocate-General to the institution 
of the suit has been obtained. In his case, no 
question of any previous sanction by the Provin¬ 
cial Government arises. He is invested with 
the power to act in his own right by virtue of 
the statute. His powers are statutory and are 
derived directly from the Code. They cannot, 
in our opinion, be fettered by rules in the Legal 
Department Manual or by other orders of the 

Provincial Government. 

[6] Section 93 empowers the Provincial 
Government to appoint the Collector, or any 
other person it desires, to exercise the powers 
conferred upon the Advocate-General by s. 92. 
This section, namely S. 93, has been construed 
by the Privy Council in two cases, Gulzan 
Lai v. Collector of Etah, 53 ALL. 910 : (a. I. R. 
(18) 1931 p. C. 121) and Prem Naram v. Ram 
Charan , 53 all. 990 at p. 998 : (a. I. R. (19) 
1932 P. C. 5l). According to their Lordships, the 
person appointed under S. 93 has not only to 
be appointed for the purpose of exercising the 
powers under 8. 92 but must also be invested 
with the right to exercise the powers of the | 
Advocate-General in each particular case. It is 
not enough to make a general appointment. 

[6] In the present case, the Collector was not 
invested by the Provincial Government with 
authority to exercise the Advocate-General’s 
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powers in this particular case. Therefore, ac¬ 
cording to the decision of their Lordships of the 
Privy Couucil, his order was ultra vires. 

[7l In Prem Narain v. Bam Charan, 53 
ALL. 990 at p. 998 : (A. I. R. (19) 1932 P. C. 51), 
their Lordships state : 

‘ In tbeir Lordships’ opinion S. 93 pro\ides for two 
distinct matters, the appointment of an ofticer to exer¬ 
cise the powers conferred by S 3 .92 on the Advo- 

cate-Gcueral an! the ‘previous sanction’ of the Local 
Go\ernu ent to the exercise of such powers ; in each 
case b'th the appointment and the previous sanction 
of the Local Go\crnment to the exercise of the powers 
are Decenary before the provisions of S. 93 can be 
utilised.” 

In our opinion, their Lordships decide quite 
clearly that when an authority is appointed 
under s. 93, then it is necessary for the Provin¬ 
cial Government in each case to invest that 
authority with power to exercise the powers of 
the Advocate-General under s. 92 . 

[8l. The lower Court in this case holds that 
the Collector, when appointed generally to exer¬ 
cise the powers under S. 92, has authority to 
refuse sanction without consulting the Provin- 
cial Government. The "previous sanction", of 
which the Privy Council speak, to the Collector 
according sanction only arises when he intends 
to accord sanction. If he intends to refuse sanc¬ 
tion, then it is not necessary for the Provincial 
Government to invest him with powers to refuse 
sanction in that particular case. An order ap. 
pointing him generally is sufficient. The lower 
Couit further holds that once either the Collec¬ 
tor or the Advocate.General has refused sane- 
tioh, then both become functus officio and no 
further sanction can be granted by either. The 
learned counsel for the respondent seeks to up¬ 
hold this order of the lower Court by reference 
to s. 55, Constitution Act. In our opinion, s. 65 
has no application. 

[9] Section 65 invests the Governor of each 
Province with power to appoint an Advocate- 
General for that Province. Sub-section ( 2 ) of 
that seotion then states : 

“It shall be the duty of the Advocate-General to give 
advice to the Provincial Government upon such legal 
matters, and to pcrlorm such other duties of a legal 
character, as may from time to time be referred or 
assigned to him by the Governor.” 

[ 10 ] Rule 179 of the Legal Department 
Manual of 1941 states that : 

“When an application for consent to the institution 
of a suit under ... S. 92 is disposed of by the Advo¬ 
cate-General or Deputy Commissioner no fresh appli¬ 
cation relating to the same subject-matter should be 
entertained by either officer.” 

It is argued that this rule, having been made 
under the powers conferred upon the Provincial 
Government by 8. 69, Constitution Act, has the 
force of law. Accordingly, as the Collector re¬ 
fused sanction, that is to say, as he disposed of 


the application under S. 92, the Advocate-General 

was / unctus officio. 

[11] In our opinion, S. 55, Constitution Act, 
has no application here. It does not invest either 
the Governor of a Province or the Provincial 
Government with the right to override a statute. 
It merely invests them with pow'er to define 
what legal duties the Advocate-General has to 
perform with relation to the Provincial Govern, 
ment. No rule can override the provisions of a 
statute unless some statute authorises that. 
Neither S. 55 nor S. 69 authorises the Provincial! 
Government to override the Code of Civil Pro- 
cedure by rules framed by it. Accordingly, in 
so far as R. 179 of the Legal Department Manual 
is sought to be used for the purpose of restricting 
the powers of the Advocate-General under S. 92, 
it would be ultra vires. Actually, in our opinion, 
it does not seek to do that. It is merely a 
departmental instruction to the two authorities 
not to entertain a fresh application when either 
has already dealt with the matter. That is 
nothing more than the tender of advice to the 
two as to how they should proceed. It cannot 
control the statutory powers of the Advocate- 
General nor fetter his discretion. 

[ 12 ] But that apart, the question does not 
really arise here because, according to the Pfivy 
Council, the order of the Collector was ultra 
vires. In the present case, there was merely a 
general appointment. The Collector here was 
not invested with authority to deal with this 
particular case. In our view, the Privy Council 
decision requires that be should be invested with 
authority in each particular case to exercise the 
powers conferred by s. 92, and those powers, in 
our judgment, include not only a right to accord 
sanction but also the right to withhold it. 

[13] This being our view, we need not con¬ 
sider whether either the Advocate-General or 
the Collector becomes functus officio once 
either refuses sanction because we are clear that 
here the Collector's order was ultra vires. We 
cannot agree with the lower Court that the Col¬ 
lector only exercises powers under Ss. 92 and 93 
when he accords sanction but not when he 
refuses it. 

[14] The Advocate.General in according sanc¬ 
tion examined the legal aspect of this matter 
elaborately and we agree with his interpretation 
of ss. 92 and 93. Disagreeing with the lower 
Court, we hold that the Advocate-General’s 
sanction in this case was valid and remand the 
case to the lower Court with directions to try 
the matter according to law. The appeal suc¬ 
ceeds. Costs-will abide the result. 

[16] As the decision of the lower Court was 
on a preliminary point and as the appeal has 
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succeeded, the court-fees paid on the memoran¬ 
dum of appeal will be refunded under S. 18, 
Court-fees Act. A certificate to that effect will 
issue. 

R.G.D. Appeal allowed. 

A. I. E. (36) 1949 Nagpur 183 [C. N. 75.] 

Sarwate J. 

Someshwar Rajaram Linghe — Plaintiff — 
Applicant v. Pannalal Birdichand Mehesari 
and another— Defendants — Non-applicants. 

Civil Revn. No. 460 of 1946, Decided on 16th July 
1948, from order of Addl. Civil Judge, 2nd ClaES, Gban- 
dur, D/- 9th September 1946. 

Berar Land Revenue Code, (1928). S. 174—Pre- 
emptor is bound to take property subject to same 
risks as vendee—Transfer of survej-number by 
father as manager of joint Hindu family—Suit for 
pre-emption by co-occupant—Sons of vendor are 
neither necessary nor proper parties—Pre-emption 
—Suit for—Parties to—Civil P. C (1908). O 1, R. 10. 

The right of pre-emption ia a right of substitution, 
60 that the name of the original vendee has to be con¬ 
sidered as deleted from tho sale died and that of the 
pre-emptor substituted in his place with effect from 
the date of his fulfilling the obligation as to payment 
of the pre-emption price according to the terms of the 
dectee. That being the nature of the claim for pre-emp¬ 
tion, the pre-emptor is bound to take the property for 
the same price and subject to the same risks as the 
vendee has takon. He cannot ask the Court to adjudi¬ 
cate upon the title of the vendor to the property*. A. I. R. 
(16) 1926 Nag. 161 and A. I. R. (16) 1929 All. 398, Rel. 
on. m [Para 6] 

Hence, in a'suit for pre-emption by the co-occu¬ 
pant of a survey number which has been transferred 
by the vendor in his capacity as the manager of a 
joint Hindu family consisting of hinftelf and his sons 
the plaintiff cannot by joining the sons of the vendor 
as defendants to the suit have the question determined 
whether the sons were properly represented by the 
father as manager in the transaction. The sons are not 
necessary nor even proper parties to the suit. If the 
boob of the vendor want to make any claim for pre¬ 
emption as co-occnpants, or if they want to question 
the transfer by the father they must bring a separate 
suit for that purpose*. A. I. B. (36) 1948 Nag. 32 and 
A. 1. R. (24) 1937 Nag. 121, Ref. [Paras 6. 6, 7] 

Annotation: (’44-Com.) Civil P. C., O, 1, R. 10, 
N. 17. 

O. R. Mudhollcar —for Applicant. 

A. V. Khare and T. B. Pendharkar — 

for Non-applicants. 

Order. —This is an application in revision 
against an order In a pre-emption suit that the 
sons of the vendor are not necessary parties and 
should be discharged from the suit.* 

[2] The plaintiff is a co-oQcupant of survey 
No. ill, of mauza Shenciurjana. Another por¬ 
tion of this survey number described as lll/l has 
been transferred ‘by Balkrisbna defendant 2, to 
Pannalal defendant 1, who has given his field 
Burvey No. 66/2 in exchange to Balkrisbna and 
has also paid a sum of Rs. 2600 in caBb. Balkri¬ 
sbna has made, this transfer in his capacity as 
manager of the joint family consisting of himself 


and his sons: field No. lll/l being ancestral pro¬ 
perty in bis hands. The plaintiff made Balkri- 
shna’s three Bons defendants 3 6 parties to the 
suit for pre-emption on an allegation that ho 
beiDg a stranger was not aware of the renl state 
of affairs of the defendants’ family and did not 
know if the transfer would bo binding on tho 
sons of defendant 2. He claimed to pre-empt 
field No. lll/l, if it was fouud that defendant l, 
had tried to convey the whole of it and the traus- 
aotion was binding on defendants 3-5. In case 
it was found that the transaction did not bind 
the share of defendants 3-5 then ho claimed to 
pre-empt Qnly the share of the father Balkrishua 
on payment of proportionate price. 

[3] The trial Court has held that the sons are 
not necessary parties nor even proper parties to 
the suit because the question of the vendor’s 
right to transfer the property could not be gone 
into in a suit for pre-emption and the plaintiff 
could not claim to pre-empt only a' part of the 
property transferred. 

[4] It is contended for the plaintiff-applicant 
that the son3 of Balkrisbna a9 members of a joint 
family were co-occupants in the field. That is no 
doubt correct in view of the definition of ‘occu¬ 
pant’ in s. 173, Berar Land Revenue Code. But 
the transfer upon which the plaintiff bases his 
claim for pre-emption has not been effected by 
the sons. It has been effected by the father Bal- 
krishna alone and in a suit for pre-emption pro- 
per parties are only the vendor and the vendee. 
If the sons had claimed a right of pre-emption 
against their father on the ground that they were 
co-occupants of the field transferred they could 
also join in the suit and claim that tho transfer 
was not in fact binding on them because it was 
not for legal necessity. In Rambhau v. Ganesh t 
I. L. R. (1947) Nag. 2881 (A. I. R. (35) 1948 Nag 
32) the plaintiffs claimed that the vendor had no 
right to make a transfer and the plaintiffs were 
therefore entitled to possession unconditionally 
and if it was found that the transfer was good for 
legal necessity then they had a right to pre-empt 
as co-occupants of the field. 

[ 5 ] In the present case, the plaintiff does not 
claim any right to the land on the ground that 
he and not the vendor had a right to it. His 
claim is a simple one for pre-emption which 
arises only if it is accepted that there has been a, 
transfer of the property from the vendor to the 
vendee. In such a suit the plaintiff cannot have 
the question determined whether the sons were 
properly represented by the father as manager 
in the transaction. The plaintiff must accept the 
position that the vendor had a right to make a 
transfer and on that basis to make a claim for 
pre-emption. This is different from a mortga- 
gee’s suit based upon a mortgage in which the. 
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mortgagor 3 30 ns may claim that the father had 
no right to mortgage the entire property as there 
was no legal necessity. In cases of mortgage, son3 
would be necessary parties as held in Moti¬ 
ram v. Lalchand , I. L. R. (1937) Nag. 360: 
(A. 1 . r. (24) 1937 Nag. 121) because the plaintiff- 
mortgagee would be interested in having it deter¬ 
mined in the same suit if the mortgage would 
operate over the whole property or over only a 
part of it. 

[G] The nature of a suit for pre-emption is en¬ 
tirely different. As has been pointed out in 
Waman v. Vishnu A. 1 . R. ( 15 ) 1928 Nag. 151: 
,(107 I. c. 510) the right of pre-emptioij is a right 
of substitution, so that the name of the original 
vendee has to be considered as deleted from the 
sale deed and that of the pre-emptor substituted 
in his place with effect from the date of his ful¬ 
filling the obligation as to payment of the pre¬ 
emption price according to the terms of the decree. 
That being the nature of the claim for pre-emp¬ 
tion, the pre-emptor is bound to take the property 
for the same price and subject to the same risks 
as the vendee has taken. He cannot a3k the Court 
to adjudicate upon the title of the vendor to the 
property. This is the view taken in Afzal Hus¬ 
sain v. Huran Bili, A. I. R (16) 1929 ALL. 398: 
(116 I. C. 16) and I agree with it. If the sons of 
the vendor want to make any claim for pre¬ 
emption as co-occupants, or if they want to ques¬ 
tion the transfer by the father they must bring 
a separate suit for that purpose. The plaintiff 
cannot by joining them as defendants to the suit 
claim that those questions should be tried out 
between the sons and the vendee defendant 1, in 
this suit. 

[ 7 ] The order of the trial Court that the sons 
jare not necessary nor even proper parties to the 
suit was therefore correct. The application is dis¬ 
missed with costs. 

^ • 

K.S. Revision dismissed. 

A. I. R. (36) 1949 Nagpur 186 [C. N. 76.] 

Hidayatullah J. 

Abdul Shakur Ali Mohmad — Defendant- 
Applicant v. Motiram Premji Bhate and 
others —• Plaintiffs — Hon-applicants. 

Civil Revn. No. 519 of 1946, Decided on 6th Febru¬ 
ary 1948, from decree of Sm. C. C. Judge, Murtizapur, 
D/- 29th October 1946. 

Transfer of Property Act (1882), S. 137—Tests to 
see if document is one of title indicated — Trans¬ 
fer of goods by endorsement on souda chithi — 
Souda chithi held was not shown to be document 
of title—Endorsement did not pass title in goods— 
No suit lies on such mere endorsement—T. P. Act 
(1882), S. 130—Stamp Act (1899), Arts. 62 and 65 — 
Sale of Goods Act (1930), S. 2 (4). 

The true test to see whether a document is a delivery 
order or a title to goods, is to see whether it is 9uch as 


is used in the ordinary course of business as proof of 
the possession or control of goods, or authorising or 
purporting to authorise, either by endorsement or deli¬ 
very, the possessor of the document to transfer or 
receive the goods thereby represented. A document of 
title to goods ordinarily represents the goods and is 
capable of being transferred. 

A entered into a contract with B for delivery of 
cotton seeds in certain quantity at a certain price. Deli¬ 
very was to take place at a certain future date. Contract 
was entered into on a document known as l, souda 
chithi .” On the previous day of the date of delivery B 
3 old his rights under the oontract to C and authorised 
him to take delivery of the seeds from A, An endorse¬ 
ment to this effect was made by B on the agreement 
executed by A on the souda chithi. In a suit by C 
on the souda chithi the question arose whether the 
endorsement amounted to assignment under S. 130, 
T. P. Act, and not being in proper form, was inadmissi¬ 
ble or whether it was a document of title within S. 2 (4), 
Sale of Goods Act, and exempted under Arts. 62 and 65, 
Stamp Act, and S. 137, T. P. Act : 

Held that it was not shown that the document was 
used in the manner indicated above as the indicia of 
documents of title to goods. Hence, mere endorsement 
of this document was not sufficient to transfer the 
rights in the goods because the dooument could not be 
said to represent the goods : A. I. R. (3) 1916 P. C. 7 
and A. I. R. (21) 1934 P. C. 246, Applied. [Para 4] 

Annotation : (’45-Com.) T. P. Act, S. 130 N 12: 
S. 137 N 5; (’45-Com.) Stamp Act, Art. 62 N. 10; Art. 65 
N 10. 

V. K. Sanghi — for Applicant. 

M. Adhihari — for Non-Applicant 1. 

Order. — This is an application for the revi¬ 
sion of the judgment and decree of Mr. G. S. 
Jadhao, Judge, Small Cause Court, Murtizapur, 
in Small Cause Suit No. 18 of 1946, decided on 
29fch uctober 1946. 

[2] According to the plaintiff (non-applicant 1) 
defendants 1 to 5 (applicant and non-applicants 2 to 
5) are the legal representatives of one Ali Moham¬ 
mad who entered on 9th September 1942 into a 
contract for the delivery of 31 khandis of cotton¬ 
seed at the rate of Rs. 12-10-0 per khandi, with 
Vishnu Kumar, defendant 6 (non-applicant 6). 
The delivery was to take place on 2lst January 
1943 and Ex. P-1 is the souda chithi. On 20th 
January 1943, Vishnu Kumar sold the rights under 
the above contract to the plaintiff Motiram (non- 
applicant l) and authorised him to take delivery 
of the seed from Ali Mohammad. An endorse¬ 
ment to this effect was made by Vishnu Kumar 
on the agreement executed by Ali Mohammad. 

[3] The plaintiff Motiram then brought the 
present suit because Ali Mohammad failed to 
deliver the goods. The defendants raised many 
pleas but they were all negatived and the claim 
was decreed against them. In this revision peti¬ 
tion only one contention is raised and it is that 
the endorsement on Ex. P-l amounts to an assign¬ 
ment under s. 180 , T. P. Act, and the document 
not being in proper form i9 inadmissible in evi¬ 
dence. 
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[4] On behalf of non-applicant 1 , it is con. 
tended in reply that the document is a document 
of title to goods within S. 2 (4), Sale of Goods 
Act, and hence the provisions of the Transfer of 
Property Act and the Stamp Act do not apply. 
There is no doubt that Arts. 62 and 65 contain 
exemptions in this behalf in so far as the Stamp 
Aot is concerned, and similarly the provisions 
of chap. VIII, T. P. Act, are excluded in respect of 
a ‘mercantile document of title to goods’ by 
virtue of S. 137, T. P. Act. This phrase is ex¬ 
plained in the latter section thus : 

“The expression, ‘mercantile document of title to 
goods’ includes a bill of lading, dock-warrant, ware 
house-keeper’s certificate, railway-receipt, warrant or 
order for the delivery of goods, and any other document 
used in the ordinary course of business as proof of the 
possession or control of goods, or authorizing or purport¬ 
ing to authorize, either by endorsement or by delivery, 
the possessor of the document to transfer or receive 
goods thereby respresented.’’ 

If the endorsement is a delivery order or a docu¬ 
ment of title to goods then clearly the argument 
of the learned counsel for the applicant must 
fail. What is a document of title to goods is 
sometimes a matter difficult to decide. The true 
test has been laid down in Ramdas Yithaldas 
v. Amerchand and Co., 40 Bom. 630 : (a. I. R. 
(3) 1916 P. C. 7) by their Lordships of the Privy 
^Council. It was there held that it must be shown 
; that the document is such as is used in the ordi¬ 
nary course of business as proof of the possession 
or control of goods, or authorising or purporting 
|to authorise, either by endorsement or delivery, 
the possessor of the document to transfer or 
receive the goods thereby represented. This view’ 
was reaffirmed in Official Assignee, Madras 
v. Mercantile Bank of India, 58 Mad. 181 : 
(A.I.B. (21) 1934 P. c. 246). A document of title to 
goods ordinarily represents the goods and is 
capable of being transferred. But before a docu- 
ment can be held to be a document of title to 
.goods it must satisfyihat test. It is not proved in 
■the present case that the souda chithis of which 
Ex. P-l is an example, are used in the manner 
indicated as the indicia of documents of title to 
goods. It has thus not been proved that the 
mere endorsement of this document was suffi¬ 
cient to transfer the rights in the goods because 
ithe document cannot be said to represent the 
goodB. The document Ex. p-i is not a delivery 
order. See Agarwala’s Indian Sale of Goods Act 
(Edn. 1946) p. 28. The application must, there¬ 
fore, succeed. 

[5] Non-applicant l in this revision prayed 
that I may transpose Vishnu Kumar and pass a 
decree in his favour. I cannot do so because 
non-applicanfc 1 himself asked for a decree against 
him in the plaint in case the transfer was held 
to be invalid. Nor can I pass a decree against 


Vishnu Kumar because that cause of action was 
premature and the learned counsel for the non¬ 
applicant has not pressed this claim before me. 
The decree of the lower Court is set aside. The 
revision petition is allowed with costs. Counsel’s 
fee Rs. 50. 

R.G.d. Revision allowed. 

A.I.R. (36) 1949 Nagpur 187 [C. N. 77.] 

Sarwate J. 

Sm. Sarjoobai — Applicant v. Deepchand 
and others — Non-Applicants. 

Civil Revn. No. 172 of 1947, Decided on 16th July 
1948, from order of Dist. Judge, Ilosliangabad, D/- 23rd 
January 1947. 

Civil P. C. (1908), O. 21, R. 90 -Application under, 
for setting aside sale — Court cannot set aside sale 
on grounds not mentioned in application— Ground 
not raised before first Court cannot be considered 
by appellate Court. 

Where an execution Court fails to find material irregu¬ 
larity in publishing or conducting a sale as alleged in 
the application under O. 21, R. 90 it cannot set aside 
the sale upon other grounds not pleaded by the appli¬ 
cant. A fortiori objections not so taken cannot be consi¬ 
dered by an appellate Court when bearing an appeal 
from the order of the Court rejecting an application to 
6et aside a sale. Hence, the appellate Court would not 
be justified in setting aside a sale on the ground of dis¬ 
crepancy in the dirte of sale entered in the copy of the 
sale proclamation on the record when the ground was 
not raised before the first Court which refused to set 
aside the sale : 21 All. 140 and A. I. R. (6) 1919 Lab. 
260, Bel. on. [Paras 3, 4] 

Annotation : (’44-Com.) C. P. C., O. 21, R. 90 N. 43, 

R. J. Bhave — for Applicant. 

W. B. Pendharkar — for Non-applicants. 

Order.—This application in revision is against 
an order of bhe District Judge, Hoshangabad, 
by which he set aside the sale of a property in 
execution of a decree. The property which are 
certain fields was sold in execution of a decree 
and the applicant purchased it for Rs. 1904. The 
judgment-debtor applied to the executing Court 
under O. 21 , R. 90, Civil P. C., for setting aside 
the sale on allegations of certain irregularities 
in the proclamation and conduct of sale. The 
first Court found that no irregularities were 
proved and since all the objections urged could 
have been raised before the sale, the sale could 
not be set aside on those grounds in view of the 
amendment to 0.2l,R. 90 made by this High Court. 
The amendment referred to is an addition of a 
proviso to sub-r. (l) of R. 90 and runs thus : 

“Provided also that no such application for setting 
aside the sale shall be entertained upon any ground 
which could have but was not put forward by the appli¬ 
cant before the commencement of the sale.” 

[2] On appeal the learned District Judge was 
also of the opinion that the sale could not be 
set aside on any of the grounds urged in the ap¬ 
plication. He, however, noticed that in the dupli- 
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cate of the proclamation of sale which w ? as in 
the record of the execution proceedings the date 
of sale was entered as 29th October 1944 in the 
body of the proclamation while at the top it was 
mentioned as 26th October 1944 which was the 
date on which sale was actually held. In view 
of this discrepancy which he noticed he set aside 
the sale. 

[3] The date fixed by the Court for eale was 
20th October 1944. In the warrant of sale this 
date was correctly entered. In the copy of the 
proclamation which is in the record, it appears 
that the process-writer wrongly entered the date 
as 29th October 1944 both in the body and at the 
top. He noticed the mistake and corrected the 
date at the top but omitted to make correction 
in the body of the notice. In the notice of sale 
which was issued along with the proclamation 
and which was to be published by beat of drum 
the date is correctly entered as 26th October 1944. 
The duplicate of the proclamation which is in 
the record is written in ink and there is no. 
thing to show if other copies which were affixed 
to the property or to the court-house were made 
by means of carbon or were all separately hand- 
written. There is also nothing to show that this 
mistake of date was repeated in those duplicates, 
and if it was repeated, whether-it was not correct¬ 
ed at both places when the mistake was noticed. 
Presumably there was no such discrepancy in 
those duplicates because no one raised an objec¬ 
tion that the sale was being held on a date diffe¬ 
rent from that stated in the proclamation. The 
judgment-debtor did not make an application 
for setting aside the sale on any such ground 
that he thought that the sale would come off on 
29th October 1944, but actually it was held three 
days earlier, and that on that account other possi¬ 
ble bidders would not attend. In fact the first 
Court has observed that the judgment-debtor 
had no complaint to make on the ground that 
the bidders had not attended. In view of these 
facts, it was quite wrong of the appellate Court 
to set aside the sale on the ground of discrepancy 
in the date entered in the copy of the proclama¬ 
tion in the record. 

[ 4 ] The law on the point is clear that if the 
Court fails to find material irregularity in pub¬ 
lishing or conducting a sale as alleged in the ap¬ 
plication it cannot set aside the sale upon other 
grounds not pleaded by the applicant: Harbans 
Lai v. Kundan Lai 21 ALL. 140 : (1898 a.w.n. 
212). In Gopichand v. Benarsi Das , A. I. R. (6) 
1919 Lah. 260 : (63 I. o. 794) also it has been 
pointed out that an execution Court should not 
consider objections other than those expressly 
stated in the application presented to it under 
O. 21, B. 90. A fortiori objections not so taken 
cannot be considered by an appellate CourJ when 
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hearing an appeal from the order of the Court 
rejecting an application to set aside a sale, 

[5] The appellate Court 3et aside the sale with- 
out any enquiry whether the discrepancy as to 
date appeared in the proclamation affixed to the 
property or the court-house from which only 
the bidders could have information as to the 
exact date fixed for sale. The sale could not be 
set aside on any such new and imaginary ground. 
The order of the District Judge is set aside and 
that of the first Court rejecting the application 
is restored. 

[6] The costs in all the Courts will be paid by 
the non-applicants-judgment-debtors. 

K.s. Revision allowed. 


A. I. R. (36) 1949 Nagpur 188 [G. N. 78.] 
Bose and Mangalmurti JJ. 

Batanlal Jankidas Agarwal — Defendant — 
Appellant v. Gajadhar and others — Plain¬ 
tiffs — Respondents. 

L. P. A. No. 17 of 1942, Decided on 13th December 
1946, from judgment of Pollock J., in Miso. Civil Case 
No. 159 of 1941, D/- 21st Ootober 1942. 

(a) Letters Patent (Nagpur), Cl. 10— Ex parte 
decree in second appeal—Application for rehearing 
of appeal — Order rejecting application — Order is 
not “•judgment” — No Letters Patent appeal lies— 
Even if it is judgment, -no appeal lies in absence of 
leave of Judge passing order — Such order is one 
passed in exercise of second appellate jurisdiction 
and not original jurisdiction — No appeal also lies 
under 0.43, R. l(t)—Code does not provide for ap¬ 
peals within High Court—Civil P C., O. 43, R. 1 (t). 

An order of a Single Judge Bitting as a second appel¬ 
late Court, rejecting the appellants application under 
O 41, R. 21 read with 0. 42 to rehear the second ap¬ 
peal in which a decree bad been passed ex parte is not 
a “decree” as defined in S. 2 (2), Civil P. C. and there¬ 
fore not a "judgment” within the meaning of Cl. 1(T, 
Letters Patent (Nagpur): L. P. A. No. 3 of 1940, D/- 
27th August 1940; L. P. A. No. 10 of 1944, D/ 4th 
December 1944 and A. I. R. (32) 1945 Nag. 156, Bel. 
on. [Para 2] 

Hence, no Letters Patent appeal under Cl. 10 lias 
from such an order. Even if the order were to come 
within the term “judgment” no appeal would lie if no 
leave to file a Letters Patent appeal were obtained from 
the Judge passing the order. No appeal lies without 
6 uch leave when the “judgment” has been passed in 
the exercise of appellate jursdiction in respect of a de¬ 
cree or order made in the exercise of appellate jurisdic¬ 
tion.” The prohibition applies to all orders passed ir> 
the exercise of second appellate jurisdiction. The order 
EOUght to be appealed against is one passed in the exer¬ 
cise of appellate jurisdiction in respect of a decree made 
in exercise of appellate jurisdiction. It is not passed in 
an original jurisdiction. As an appellate Court, the 
Court • had all “the powers” of original Court under 
S. 107 (1). “Powers” is not the same thing as jurisdic¬ 
tion. ' [Paras 2, 3. 6, 7 and 8j 

Nor an appeal is maintainable under O. 43, R- 1 (t). 
Civil P.C. Order 43 has not been made applicable to ordera 
in appeals from appellate deerres by O. 42, R 1, though 
the rules of O. 41 have been made applicable to them. 
So S. 104 bars an appeal from the order. 

Moreover, the Civil P. C. makes no provision for an 
appeal within the High Court, that is to say, from * 
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single Judge o! the High Court. Power is given to a 
Division Bench of the High Court to hear appeals from 
the decision of a single Judge of the High Court only 
under Cl. 10, Letters Patent (Nag.) : A. I. R. (3) 1916 
Cal. 361 and A. I. R. (8) 1921 P. C. 60, Dating. 

[l’ara 10] 

Annotation: (’44-Com ) Civil P. C., App. HI, Letters 
Patent Cl. 15, N. 3 and 11; 0. 41 R. 21 N. 11; 0. 43 
B. 1 N. 1 and la. 

(b) Civil P. C. (1908), S. 96 — Order of Single 
Judge of High Court in second appeal— No appeal 
lies under Civil P. C. but only under Letters Patent 
—Letters Patent (Nag.) Cl. 10: A. I. R. (31 1916 Cal. 
861 and A.I.R. (8) 1921 P. C. 80, Disting. “Para 10) 
Annotation:* (’44-Com.) Civil P. C., O. 43 R. 1 & la. 
J. A. Chandurkar and N. B. Chandurkar 

— for Appellant. 

Y. R. Sen, P. R. Padhye and A. L. Ealwo 

— for Respondents. 

Mangalmurti J. — This is a Letters Patent 
appeal from an order of Pollock J. rejecting the 
appellant’s application under o. 41, R. 21., Civil 
P. 0., read with O. 42 of that Code, to rehear the 
second appeal in which decree had been passed 
■ex parte by Niyogi J. 

[2] It has been held in (l) L. P. A. No. 3 of 
1940 of this High Court dated 27th August 1940; 
(1947 N. L. J. 26), (2) L. P. A. NO. 10 of 1944 
dated 4th December 1944 and (3) KunxuarlaU 
singh v. Shrimati Umadevi, I.L.R. (1945) Nag. 
-286 : (A. I. R. (32) 1945 Nag. 156) that the term 
‘judgment’ referred to in Clause 10, Letters 
Patent for the Nagpur High Court means in civil 
cases a decree. The order appealed from does 
not come within the term ‘decree’ as defined 
in S.2 (2), Civil P. C.,aDd so it is not appealable 
under Ol. 10. 

[3] Even if the law had been that this order 
came within the term ‘judgment’ in cl. 10 , Let¬ 
ters Patent, no appeal could lie in this case as 
leave to file a Letters Patent appeal was not 
obtained from Pollock J. 

[4] We say this because, though cl. 10 gives a 
right of appeal'‘from the judgment of one Jpdge 
etc.,” it limits this right by the portion which has 
been placed in brackets in the clause. The por¬ 
tion in brackets provides that notwithstanding 
what has been said above an appeal shall not 
lie without special leave in the following case, 
namely, when the ‘judgment’ has been passed 

“in the exeroise of appellate jurisdiction in respect of 
a deoree or order made in the exercise of appellate juris¬ 
diction.’* 

[6] It was argued that the order under Letters 
Patent appeal must itself deal with an order passed 
by a lower appellate Tribunal before it can be 
exoluded under this clause. If it is an original 
order in the sense that it neither seeks to uphold, 
revise or modify an order of a lower appellate 
Court then it is not exempt from a Letters Patent 
appeal. The assumption underlying the argu¬ 
ment is this. It is assumed that the scheme of 
the Letters Patent contemplates at least one 


appeal, or a revision, against every order. If any 
particular order is made appealable to a lower 
Court, or if it is revisable by this Court, then 
there can bo no further appeal under the Letters 
Patent against the order of the High Court. But 
when the single Judge of the High Court is not' 
dealing directly with an order of a lower Tribu¬ 
nal either in second appeal or in revision then 
an appeal lies agaiDst his order under tho Letters 
Patent. 

[6] The problem i9 admittedly difficult, but 
in our judgment, the contention we have set out 
above is not well founded. The prohibition, in 
our opinion, applies to all orders passed in the 
exercise of second appellate jurisdiction. The 
prohibition is on all orders .passed in the exercise 
of a certain kind of appellate jurisdiction, name¬ 
ly, a jurisdiction exercised “in respect of a decree 
or order made in the exercise of appellate juris¬ 
diction.” It is our opinion that the words quoted 
qualify the words ''appellate jurisdiction” used 
earlier in the clause and not the order sought to 
be attacked in the Letters Patent appeal. 

[7] Now there can be no doubt that Pollock J. 

passed the order under appeal before us in the 
exercise of appellate jurisdiction; further that 
the jurisdiction, he was exercising was second 
appellate jurisdiction, that is to say a jurisdic¬ 
tion “in respect of a decree.made in the 

exercise of appellate jurisdiction.” He obtained ■ 
seisin of the case as a second appellate Court. 
Without the decree of the lower appellate Court 
which came up to this Court in second appeal the 
order which Pollock J. made could not have 
been passed. The jurisdiction he was exercising 1 
was accordingly second appellate jurisdiction. 

[8] Now a Court can only have one class of 
jurisdiction in any given matter. In the exercise 
of that jurisdiction (second appellate here) it can 
and must do many things; it can exeroise many 
powers. It can hear counsel. It can fix dates for 
hearing. It can grant adjournments. It can im¬ 
pose adjournment costs. It can even hear witnes¬ 
ses and admit to evidence additional documents. 
It does all this in the exercise of second appellate 
jurisdiction. It is all through a Court of second 
appeal. It doe3 not jump from jurisdiction to 
jurisdiction at each successive stage, nor alter its 
status according to the powers it exercises in the 
given matter. It is not a Court of second appeal 
when it hears an argument and a Court of origi¬ 
nal jurisdiction when it grants an adjournment 
or imposes a penalty such as adjournment costs, 
or receives additional evidence It is true the 
Judge has many of the powers of an original 
Court and can do many of the things which an 
original Court does, but it does those things in 
the exercise of appellate, or second appellate, 
jurisdiction, as the case may be, and not as an 
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original Court. Section 107 (2), Civil P. C., ex. 
pressly recognises this and enacts that subject to 
the provisions of sub-s. (l) 

“the appellate Court shall have the same powers and 
shall perform as nearly as may be the same duties as 
are conferred and imposed by this Code on Courts of 
original jurisdiction in respect of suits instituted there¬ 
in.” 

It is to be observed that the appellate Court is 
invested with the same “powers” and not with 
the same jurisdiction The jurisdiction re¬ 
mains appellate whatever the nature of the powers 
the Court may happen to exercise. 

['.»] As regards the other branch of the argu¬ 
ment grounded on the assumption that it is the 
general policy of the law to allow at least one 
appeal or revision in respect of every order, it is 
enough to say that, in our opinion, the reverse is 
the case. Appeals and revisions are permissible 
only when there is an express provision to that 
effect. In ail other cases orders of Courts are final. 

[ 10 ] The learned counsel for the appellant 
contended that the appeal was maintainable under 
O. 43 , R. 1 (t), Civil P. C. We are of the opinion 
(that it is not so for two reasons. Firstly, o. 43 has 
|not been made applicable to appeals from appellate 
decrees by o. 42, R. l, though the rules of o. 41 have 
been made applicable to them. So 8. 104 bars an 
appeal from the order. Moreover, the Civil Pro- 
icedure Code makes no provision for an appeal 
within the High Court, that is to say, from a 
single Judge of the High Court: vide the discus¬ 
sion under the heading “Letters Patent appeal’ 
at p. 353 of Mulla’s Civil Procedure Code, Edn. 11. 
Power is given to a Division Bench of the High 
Court to hear appeals from decisions of a single 
Judge of the High Court only under Cl. 10 of the 
Letters Patent, and the Division Bench does not 
get jurisdiction to hear any such appeal when 
the order of the single Judge is passed in the 
exercise of second appellate jurisdiction till the 
single Judge who passes the “judgment’ declares 
that the case is a fit one for appeal, that is, grants 
leave. 

[ill Much reliance was placed in the argu¬ 
ment for the appellant on Mathura Sundari 
Dasi v. Mar an Chandra Saha, 43 cal. 857 : 
(A. I. R. (3) 1916 Cal. 361) but that decision is not, 
in our opinion, in point. The order under Letters 
Patent appeal in that oase was made by a single 
Judge of the High Court in the exercise of the 
originai civil jurisdiction of the Calcutta High 
Court. What the learned Judges sitting in Let¬ 
ters Patent appeal decided was that the provi- ' 
sions of O. 43, R. l (o) apply, along with many 
other provisions of the Code, to single Judges of 
the High Court exercising original civil juris¬ 
diction. Therefore, orders covered by o. 43, B. 1 
(o) are appealable, and the forum of appeal is 
provided by cl. 15 of the Calcutta Letters Patent. 


The case is very different when the jurisdiction 
in question is not original but second appellate. 

[ 12 ] The Privy Council decision in Mt. Sabitri 
Thakurain v. Savi,' 18 cal. 481 : (A. I. R. (8) 
1921 p. c. 80) also related to an order of a single 
Judge of the Calcutta High Court made in the 
exercise of original civil jurisdiction. What the 
Board decided was that an order of the kind under 
consideration there was appealable under the 
Code, the provisions allowing an appeal applied 
to the High Court, the Letters Patent provided 
the forum of appeal from single Judge decisions 
in original cases ; therefore the Letters Patent 
appeal in that particular case was competent. 
That again is not the case here. 

[13] The appeal is, therefore, not maintainable 
and is hereby dismissed with costs. Counsel’s fee 
Rs. 25. 

R.G.D. Appeal dismissed. 

A. I. R. (36) 1949 Nagpur 190 [C. N. 79.] 

Bose J. then on reference by him , 
Pollock and Hemeon JJ. and then 

Bose J. again. 

District Council , Bhandara — Defendant — 
Applicant v. Kisorilal Laxminarayan Agar- 
wal — Plaintiff — Non-applicant. 

Civil Revn. No. 220 of 1946, Decided on 25th June 
1948, from decree of Civil Judge, 2nd Class, Bhandara 
D/-llth March 1946. 

(a) Government of India Act, (1935), S. 142A — 
Tax on persons carrying on trade of husking, milling 
or grinding of grains imposed by District Council in 
1937 — Tax is on professions, trades, etc. within 
S. 142A and cannot exceed Rs. 50 per annum per 
head after 1st April 1942 under Professions Tax 
Limitation Act, 1941. [Per Division Bench] 

Per Division Bench — The tax imposed by District 
Council of Bhandara by a notification dated 16th July 
1937 at the rate of one anna per khandi on persons 
carrying on the trade of husking, milling or grinding 
of grains is a tax on professions, trades, callings or em¬ 
ployments within the meaning of S. 142A, Government 
of India Aot, 1935, and is subject to the provisions of 
Professions Tax Limitation Act, 1941 (20 of 1941) 
which lays down inter alia that any taxes payable in 
respeot of any one person to any one District Board 
shall not exceed fifty rupees per annum from and 
after 1st April 1942 on which date the Act came into 
force.' * [Para 17} 

(b) Central Provinces Local Self-Government 
Act (IV [4] of 1920), Ss. 71, 79 and Rules there¬ 
under—Section fs confined to orders and decisions 
under the Act—Order contravening Act is not one 
‘under the Act’ — Suit for refund of tax illegally 
imposed by District Council is not barred by S. 71. 
(Per Bose J.) 

Per Bose J. — Both S. 79, Central Provinces Local 
Self-Government Aot, 1920, and the Rules framed under 
S. 79 (1) (XXIX) thereof are confined to orders and 
decisions given under the Act. It is impossible to hold 
that an order which contravenes the law or is made in 
the face of an express statutory prohibition is one 
“under the Aot.” A Huit, therefore, for refund of the 
tax recovered from the plaintiff in excess of Rs. 50/- 
per annum, whicb-recovery was Illegal and unauthori- 
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sed by the Aot, cannot be said to be barred by 
Ss. 71 or 79 or by Rules framed thereunder. [Para 22] 

(c) Central Provinces Local Self-Government 
Act (C. P. Act IV [4] of 1920), S. 73 — ‘Any¬ 
thing purporting to be done under the Act’—Mean¬ 
ing of — Board imposing tax exceeding Rs. 50 on 
trading person — Tax is beyond the authority of 
Board — Act by Board is not one purporting to be 
done under the Act. [Per Bose J.] 

Per Boss J. — A public servant can only be said to 
act or to purport to act in the discharge of his official 
duty, if his act is such as to lie within the scope of his 
official duty. It may be said that an act which is within 
the scope of an official duty cannot be taken out of that 
category simply because it is carelessly or negligently 
performed, but an act which is expressly prohibited by 
law cannot be said to lie there. If a Magistrate directed 
to supervise a sentence of whipping duly imposed by a 
competent Court has the wrong man whipped by mis¬ 
take or imposes more lashes than warranted, one can 
understand him being protected. He is there acting 
within the scope of his duty. Bat if, instead oi having the 
man whipped, he has him branded with a hot iron he 
would not be able to claim the protection. Similarly 
a municipal committee cannot be said to be acting 
“under the Act” when it does that which is expressly 
prohibited by the Legislature. In the same way, if the 
legislature limits the authority of a District Board to a 
maximum of Rs. 50, it cannot be said that it purports 
to act within the scope of the Act if it travels beyond 
its limited provisions: A. I. R. (35) 1948 P. C. 128 aud 
A. I. R. (26) 1939 F. C. 43, Eel. on. [Paras 24, 25] 

P. A. Pandit —for Applicant. 

P. P. Deo and R. O..Siras —for Non-applicant. 

W. B. Pendharhar, Additional Government Pleader 

— for the Crown. 

Order of Reference. 

Bose J. —In the year 1937, the District Coun¬ 
cil, Bhandara, levied the following tax (I quote 
the notification_dated the 15th July 1937) : 

“a tax at the rate of three pies per khandi, on all per¬ 
sons carrying on trade of husking, milling or grinding- 
of grains etc.” 

This tax purports to have been levied under 
8. 61, Central Provinces Local Self-Government 
Act, 1920. 

[2] Under S. 79 (l) (xv) of the Act the 
Provincial Government is authorised to make 
rules as to the maximum tax which can be im- 
-posed under S. 61 . No rules were framed in the 
present case so the tax was collected at the above 
figure down to 1943. 

[3] On 30th December 1943, the Provincial 
Government cancelled the previous notification 
by notification -no. 68lo.697.D-xm, dated 7th 
November 1944, and from the date of the second 
notification limited the maximum leviable to 
Re. 60 a person. From 7th November 1944 on- 
wards the tax was reduced to this figure. 

[4] According to the plaintiff, the second noti¬ 
fication was issued because in the year 1941 the 
Professions Tax Limitation Act No. xx of 1941 
made it illegal for the District Council to leavy 
a tax of this sort in excess of Rs. 50 on and 
from let April 1942 when the Act came into force. 
Accordingly, the plaintiff sues for the excess 


collected between 1st April 1942 and 17th June 
1944. This excess comes to Rs. 518/14 -. 

[5l The figure of Rs. 518/14 /- was not dispu¬ 
ted by the defendant Council, but the lower 
Court decreed only rs. 413/14./-. Whether this is 
an accidental slip or not 1 do not know but, a? 
the plaintiff has not sought to revise the figure [ 
am not concerned with that here. The main 
question I have to decide is whether the Profes¬ 
sions Tax Limitation Act applies to this case. 

[6] The relevant portion of the Act is in the 
following terms. It now forms s. 142 -a, Govern, 
ment of India Act 1935. Sub-section ( 1 ) enacts 
that : 

.no provincial law relating to taxes for 

the benefit of a .district board, local board or 

other local authority therein in respect of professions, 
trades, callings or employments shall be invalid on the 
ground that it relates to a tax on income.” 

Then follows the limitation which is contained 
in sub-s. ( 2 ): 

‘‘The total amount payable in respect of any one 

person to.any .district board, local 

board or other local authority in the Province by way 
of taxes on professions, trades, callings and employ¬ 
ments shall not, after 31st March 1939, exceed fifty 
rupees per annum.” 

[7] It is clear, if this applies, that any levy of 
a tax of this naturo in excess of Rs. 50 per person 
after 3lst March 1939 would he illegal. The only 
question is whether the tax we are concerned 
with here can be called a tax on a "profession, 
trade, calling or employment.” 

[8] This involves an interpretation of what is 
now S. 142-A, Government of India Act. 

[9] Under R. 9 (2) (a) of the Rules of this 
High Court a Judge sitting alone is bound to 
refer any proceeding pending before him which 
involves a substantial question of law as to the 
interpretation of the Government of India Act 
to the Chief Justice with a recommendation that 
it be placed before a Bench of two Judges. 

[10] In my opinion the present case involves 
a substantial question of law relating to the inter, 
pretation of s. 142-A, namely, the meaning of the 
words "tax on professions, trades, callings and 
employments.” It will be remembered that the 
authority to levy a sales tax on petrol was 

• debated at great length before the Federal Court 
and involved many knotty questions of law. The 
question as to the exact nature of the tax levied 
in this case is a difficult one, and, in my opinion, 
in view of its general public importance, the 
matter ought to be heard by two Judges in 
any case. 

[ 11 ] The papers be placed before my Lord the 
Chief Justice for orders. 

ORDER OF THE DIVISION BENCH. 

[ 12 ] Pollock and Hemeon JJ. — The Pro¬ 
vincial Government acting under s. 61, Central 
Provinces Local Self-Government Act, 1920 * 
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issued notification No. 4395-457.D-XIII, dated 15th 
July 1937, sanctioning the imposition by the 
District Council, Bhandara, of “a tax at the rate 
of three pies per lchandi on persons carrying on 
trade of husking, milling or grinding of grains/’ 
The Provincial Government was under S. 79 (l) 
(xv) of that Act authorised to make rules a3 to 
the maximum tax which can be imposed under 
S. 51, but no such rules were made in this case 
and the tax was collected at the above rate 
until 1943. 

[13] In 1940, S. 142-A was inserted in the Gov- 
ernment of India Act, 1935, and under sub-s. (2) 
it was inter alia provided that the total amount 
payable in respect of any one person to any one 
district board or other local authority by way of 
taxes on professions, trades, callings and employ¬ 
ments 3hall not, after 3lst March 1939, exceed 
fifty rupees per annum. This wa3, however, 
subject to a proviso that any such tax which 
was in force during the financial year ending 
with 3lst March 1939 might continue to be law¬ 
fully levied at a rate higher than fifty rupees 
per annum unlees provision to the contrary was 
made by the Federal Legislature. 

[ 14 ] Provision to the contrary was made by 
the Professions Tax Limitation Act, 1941 (XX 

[20] of 1941), which came into force on 1st April 
1942 and which laid it down inter alia that any 
taxes payable in respect of any one person to 
any ono district board or other local authority 
by way of tax on professions, trades, callings or 
employments shall from and after that date 
cease to be levied to the extent to which such 
taxes exceed fifty rupees per annum. 

[15] The Provincial Government by its Noti- 
fication NO. 6310-697-D-XIII, dated 30th Decern- 
ber 1943, superseded the notification of 1937 and 
sanctioned with effect from 7th January 1944 the 
imposition by the District Council, Bhandara, of 
a tax at the rate of one anna per lchandi on 
persons carrying on the trade of husking, milling 
or grinding of grains, subject to the condition 
that the total amount payable in respect of any 
one person by way of such tax Bhall not exceed 
fifty rupees per annum. 

[16] Kishorilal, general merchant, Tiroda/ 
Gondia tahsil, Bhandara district, sued the Dis¬ 
trict Council, Bhandara, for refundment of the 
excess tax recovered from him between 1st April 
1942 and 17th June 1944; and his claim was 
decreed by the Civil Judge, Second Class, Bhan¬ 
dara. The District Council, Bhandara, came up 
in revision to this Court, and Bose J. has had 
referred to this Bench for decision the question 
whether the tax in question can be termed a tax 
on "professions, trades, callings or employments.” 

[ 17 ] We are dear that the tax in question is a 
tax which can be so termed. This was in fact 


conceded in the Court below and the contention 
raised before us that the persons who gave grain 
to Kishorilal for grinding and not he were the 
traders concerned was plainly devoid of force. 
He had a mill and with it carried on the trade 
of milling grain. The tax in question was re¬ 
covered from him because of this and it was one 
of the taxes hit by S. 142-A, Government of India 
Act, 1935, and the Professions Tax Limitation 
Act, 1941 (xx [20] of 1941). 

[ 18 ] The revision application before Bose J. 
raises other questions but with them we are not 
concerned and accordingly return the papers to 
him with our finding on the single question 
posed by him. 

ORDER 

[19] Bose J. —The facts will be found in my 
reference dated 25fch March 1947 and in the order 
of the Division Bench dated 26th January 1948. 
The Division Bench holds that the tax in ques¬ 
tion here is hit by s. 142A, Government of India 
Act, 1935, and the Professions Tax Limitation 
Act, 1941 (ACt XX [20] of 1941). 

[ 20 ] It is now conceded that the tax was 
validly imposed and all that the plaintiff now 
contends is that the recoveries in excess of Rs. 50 
were unauthorised and illegal. This position is 
not contested by the other side because the Divi¬ 
sion Bench settles that, but it is said that no 
civil suit lies for refund because of se. 71 and 73 (l), 
C. P. Local Self Government Act of 1920 . It was 
said that S. 71 bars a suit altogether and that 
8. 73 requires notice. 

[ 21 ] Section 71 states that: 

“No objection shall ba taken to any assessment, nor 
shall the liability of any person to be assessed or taxed 
be questioned, otherwise than in accordance with the 
provisions of this Act, or of the rules made thereunder.” 

The rule on which reliance is placed was framed 

under 8. 79 (l) (xxix) of the Act and is to be 

found at page 150 of the 0. P. District Council 

Manual, 1933 edition. It runs as follows : 

“No appeal shall lie against any order passed under 
the Act or the rules made thereunder, except as pro¬ 
vided in the Act or in the rules made thereunder.” 

Section 79 (l) (xxix) empowers the Local Gov¬ 
ernment to make rules 

“as to the cases in which and the authorities to whom 
and the conditions subject to which, orders and deci¬ 
sions given under any provision of this Act, and not 
expressly provided for as regards appeal, shall be appeal- 
able.” 

[ 22 ] It will be observed that both 8. 79 and 
the rule are confined to orders and decisions 
given under the Act. It is impossible to say that 
an order which contravenes the law or is made 
in the face of an express statutory prohibition 
can be said to be under the Act. The words 
"purporting to be -given” or "made under the 
Act” are not present in this section and so the 
difficulty which arises regarding the other point 
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is not present here. I hold that the suit is not 


inoompetent on this score. 

[23] The other question is more difficult. Sec- 
tion 73 prescribes that "No suit shall be instituted, 

«tc.for anything done or purporting to be 

done under this Act, etc.,” unless the prescribed 
notice is first given. I am clear that what was 
done here was not done "under the Act,” so the 
only question is whether it "purported to be 
done” under the Act. 

[24] Now this expression has recently been 
interpreted by their Lordships of the Privy 
Council in H. H. B. Gill and another v. The 
King, P. 0. A. NO. 57 of 1947: (A. I. R. (35) 1948 
P. 0. 128 : 49 or. L. J. 503), also in Hori Ram 
Singh v. The Crown, (1939) F.C.R. 159 : (a.I.r. 
(26) 1939 F.O. 43 : 40 Cr.L. J. 468) of which their 
Lordships approved. The question is a difficult 
one and as Yar^achariar J. observed in the 
Federal Court deoision at page 187, it is neither 
possible nor desirable to lay down any hard and 
fast rule. The question is substantially one of 
fact and ‘‘must be determined with reference to 
the act complained of and the attendant circum- 
stances.” I think, however, that the following 
test which their Lordships of the Privy Council 
laid down concludes the matter so far as this act 
is concerned. Their Lordships say : 

"A public servant can only be said to act or to pur¬ 
port to aot in the discharge of his official duty, if his 
act is such as to lie within the scope of his official 
duty.” 

[25] Now I can understand it being said that 
an act which is within the scope of an official 
duty cannot be taken out of that category simply 
because it is oarelessly or negligently performed, 
but I cannot see how an act which is expressly 
prohibited by law oan be said to lie there. If a 
Magistrate direoted to supervise a sentence of 
whipping duly imposed by a competent Court 
has the wrong man whipped by mistake or im¬ 
poses more lashes than warranted, I can under¬ 
stand- him being protected. He is these acting 
within the scope of his duty. But if, instead of 
having the man whipped, he has him branded 
with a hot iron he would not, in my opinion, be 
able to claim the protection. In the same way 
I cannot see how a municipal committee can be 
said to be acting "under the Act” when it does 
that which is expressly prohibited by the Legis¬ 
lature. Say it purported to tax salt. Its action 
would not be covered by 8. 73 because the Con¬ 
stitution Act makes that an exclusively Central 
subjeot. Say also a municipality attempted to 
tax marriages or births, that would-be completely 
beyond it9 province and it could not be heard to 
say that because it has been given certain limited 
powers of taxation, therefore, it "purports to act” 
under the Aot whatever the nature of the tax it 
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attempts to impose. In the same way, if the 
Legislature limits the authority of the committee 
to a maximum of rs. 50 I do not think it can be 
said it purports to act within tho scope of the 
Act if it travels beyond its limited provisions. 

[26] I think we can here draw on tho analogy 
of irregularities and illegalities in the Criminal 
Procedure Code. As one knows, the former are 
curable, the latter are not. In Subrahmania 
Ayyar v. King Emperor, 25 Mad. 61 : (28 I. A 
257 P. o.) the Privy Council held that the defect 
which occurred there was not curable, while in 
Abdul Rahman v. The King-Emperor, 5 Rang. 
53 : (A. r. R. (14) 1927 P. C. 44 : 28 Cr. L. J. 259) 
a defect of another kind was held to be curable. 
In the Rangoon case, their Lordships distinguished 
their earlier decision by remarking that in the 
former case a procedure had been adopted which 
the Code positively prohibited. I do not mean to 
infer that the parallel is exact but there is a 
resemblance. There is a broad distinction be¬ 
tween the doing of an act which is within the 
scope of authority and one which lies wholly 
beyond one’s province. It may not be easy to 
define the exact limits of such a distinction in 
any particular case — indeed it is not easy here 
—but I think broadly speaking the distinction 
exists. 

[27] As regards In re S. Y. Patil , I. L. R. 
(1939) Nag. 419 : (A. I. R. (24) 1937 Nag. 293 : 39 
Cr. L. J. 146) that must be taken to have been 
modified by the Federal Court and Privy Council 
decisions to which I have just referred. For these 
reasons I hold that S. 73 does not apply. 

[ 28 ] The application fails and is dismissed 
with costs. Counsel’s fee rs. 50. 

D.r.r. Application dismissed. 
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Bose J. 

Kapilnath Baldeo — Appellant v. Ram¬ 
nihalsao Arjun Prasad Sao — Respondent. 

Second Appeal No. 578 of 1943, Decided on 23rd 
December 1947, from appellate decree of 2nd Addl. 
Dist. Judge, Raipur, D/- 22nd April 1943. 

(a) C. P. Land Revenue Act(II [2] of 1917), S. 188 
(2) (c)— Village prolits — Suit for — Lambardar 
acquiring absolute occupancy field and selling it at 
profit — Other co-sharers can claim their share of 
profit. 

The lambardar is an agent of the proprietary body 
and has a fiduciary character as regards them despite 
the fact that he is also one of the co-sharers. No agent 
oan make a profit out of the property of his principal 
even if he is a co-sharer himself. 

Hence where a lambardar acquires an absolute ocoa- 
panoy field and a house and sells the same at a profit 
the other co-sharers are entitled to claim their share of 
profit made by the lambardar in such transaction and 
not merely their share of the natrana. [Para 4] 
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(b) Civil P. C (1908). 0. 8, R. 6—Set-off—Parties 
must till same character in both cases — Suit lor 
village protits against lambardar by co-sharer — 
Lambardar cannot claim set-oif of plaintiff's share 
of joint judgment-debt due to lambardar. 

In order to eDiitle a defendant to claim a set-off 
under 0 8, R. 6 the parties must fill the same charac¬ 
ter in both cases Hence in a 6uit by a co-sbarer for 
village pr< fits againet a lambardar the latter caonot 
claim the right to set off the plaintiff's share of a de¬ 
cree obtained by the lambardar against the plaintiff 
and another person jointly. The reason 13 that in ihe 
one case the defendant fills an individual character 
vis a vis the p ! aintifl to whom he is solely responsible 
for the debt in tuit and in the other plaintiff is not 
individually responsible but is jointly and severally 
liable along with another: 9 Bom 873, Rel on. 

[Paras 6 and 8] 

Annotation: (’44-Com.) C. P. C. 0. 8 R. 6 N 9 Pt. 1. 

(c) C.P. Land Revenue Act (II[2] 01 1917), S. 188 
{2) (c)— Su't aga nst lambardar for accounts — 
Interest can be claimed from date of notice of de¬ 
mand — Plaintiff rot entitled to interest on such 
sum which he refused to accept from lambardar as 
his 6hare ot profits. 

A co t-harer 6Uing his fambarbar for accounts can 
claim interest at 4% per annum from the dale of his 
notice of deorand: A. 1. R. (31) 1944 Nag, 7, Rel. on. 

But where the lambardar has offered to pay the 
plaintiff a certain sum on bHsia of certain account aDd 
the plaintiff has refused to accept it he will not be 
entitled to claim interest on such sum. - [Para 9] 

T. P. Naik — for Appellant. 

R. K. Verma — for Respondent. 

Judgment.— This is a plaintiff’s appeal. 
The plaiDtitt is a 0 - 4-0 co-ebarer malguzar. He 
sues the lambardar of the village for village 
profits for the years 1937-38, 1938 89 aDd 1939-40. 
We are concerned in appeal with ODly 4 items. 

[ 3 ) The first point in appeal centres iouDd an 
amount of bb. 106-8 0 which the first Court 
decreed but the lower appellate Court dieallowed. 
This figure is arrived at as follows. 

[ 3 ] The lambai dar acquired certain absolute 
occupancy land (about 3 acres) and a house aDd 
a bari from Mt. Sonkunwar and Mt. Pritkuwar 
duriDg the period in suit. He acquired this for 
B8. 100. He sold it to one of his sons for 
Bb. 899-12-0. Thus the profit on this transaction 
was Rs. 299 12 0. Instead of crediting the co- 
sharers with this profit, he has given them credit 
for only Bs. 18 which, according to him, is their 
share of nazrana. His case is that all that the 
co-sharers are entitled to is a share in the naz¬ 
rana which the land could have fetched In the 
present case, as be sold the land to one of his 
sons, he charged no nazrana but is giving the 
co-sharers credit for that which would have been 
charged in the case of a straDger. The lower 
' appellate Court has accepted this reasoning. 

[ 4 ] I am clear that the lower appellate Court 
is wrong. The lambardar is aD agent of the 
proprietary body aDd has a fiduciary character 
as regards them despite the fact that he is also 
. one of the co-sharers. No agent can make a pro- 
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fit out of the property of his principal even if 
he is a co-sharer himself. The co-sharers are* 
therefore, entitled to claim their share of the 
profit made by the lambardar in this transaction. 
The trial Court is accordingly right and the 
decree of the lower appellate Court on this point 
is reversed and that of the first Court restored. 

[6] The next point relates to a set-off which 
the defendant claims. The defendant obtained 
a decree against the plaintiff and another, namely, 
Jhadoo. The decree is Exhibit D-4. The defen¬ 
dant claims the right to set-off the plaintiff’s 
share of this decree against the present debt. 
Both Courts have allowed him to do this to the 
extent of Rs. 374-11-6. This is wrong. 

[6] One of the requisites of a set-off given in 
O. 8, R 6, Civil P. C. is that the parties must fill 
the same character in both cases. Here the de* 
fendant fills an individual character vis-a-vis 
the plaintiff. The defendant is solely responsi¬ 
ble for the debt in suit. In the other case the 
plaintiff is not individually responsible but is 
jointly and severally liable along with another. 
Therefore, the character they fill is not the same.. 
The position was examined in The New Flem¬ 
ing Spinning and Weaving Company , Limi¬ 
ted v. Eessowji Naik t 9 Bom. 873 at 403, 
404. It is pointed out there that the general 
rule in equity, as well as in law, is that joint 
and set arate debts cannot ke set-off against each 
other. The learned Bombay Judge quotes Story’a 
Equity Jurisprudence and certain English cases. 
He also points out that the principle for India 
is laid down in illustration (g) to o. 8, B. 6. . 

[7] The learned counsel for the defendant 
relies on illustration (d). That does not hold 
good becauee illustration (d) postulates a position 
in which each occupies an individual character 
against the other. In each of the two cases cited 
in that illustration one is solely responsible to 
the oiber iD respect of the two debts. 

[83 The principle underlying the position is 
simple.-If the plaintiff and Jhadoo are Jointly 
aDd severally liable to the defendant here then 
it is clear that the joint and several liability of 
the plaintiff and Jhadoo cannot be decided in 
this caee in the absence of Jhadoo. The lower 
Courts were, therefore, wroDg in allowing the 
set-off. The decree will, therefore, be increased 
by a sum of Rs. 374 11-6. 

[9] Next we come to the point of interest. It 
was decided in Radhikaprasad v. Nand» 
kumar , I. L. R. (1944) Nag. 63 at p. 72: (A. L B- 
(31) 1944 Nag. 7), that a co-sharer suing his 
lambardar for accounts can claim intereet at 4 
per cent, per annum provided he has given a 
notice in writing. This notice was given in the 
present case on 8rd January 1941. The notice is 
Ex. P-5. Therefore, interest is claimable from 
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that date. But as Bgainst this we have the fact 
that the lambardar gave the plaintiff a certain 
set of accounts and offered to pay him Rs. 410 
in satislaction of tbe claim. This was refused by 
the plaintiff I think the plaintiff should have 
done his best to reduce tbe damages in the shape 
of the interest which would be due to him. He 
should have accepted the Rs. 410 under protest 
and sued for the balance. As he did not do so, 
I do not think it would be right to allow him 
interest on this rs. 410 Accordingly, he will 
'only get interest at 4 per cent per annum from 
3rd January 1941 on the sum now decreed 
less Rs. 410. 

[10] The last point relates to a sum of 
Bs. 164*12*0 which is claimed on account of 
arrears of rent. The matter arises in this way. 

[11] Mt. Sonkuwar and Mt. Prithuwar 
were in arrears of rent to the extent of 
Bs. 164 12-0 for the years prior to 1938-39 In 
lieu, of this they surrendered their land to the 
lambardar for Rs. 400, that is to say, Rs. 154 1-2-0 
was paid towards the arrears of rent and tbe 
lambardar paid them rs. 245-4 0 in cash. The 
lambardar has entered this Rs. 400 on the debit 
side of his accounts. Shortly afterwards, the 
lambardar sold this property to one of his sons for 
Bs. 410 This Rs. 410 he has entered on the credit 
side of the accounts. Accordingly, all that the 
co-sharers get out of the transaction is their 
share in the profit of rs. io which the accounts 
show. This the lower appellate Court sa>s is 
right, while the first Court states that the co¬ 
sharers should also be given their share in the 
recovery of rs. 164-12 0. Here again I think the 
first Court is right. 

[12] The lambardar is not being sued in this 
case for negligence, nor is tho accounting on the 
footing of wilful default. The suit is for accounts 
pure and simple. That means that tbe plaintiff 
is only entitled to receive his share in what tbe 
lamlardar actually received and not in what 
he might or ought to have received. What then 
did he receive? 

[18] First of all it has to be realised that he 
had on his hands a tenant who was Rs. 164 12*0 
in arrears for rent. She was not able to pay. 
Therefore she gave the lambardar a slice of 
property in lieu of the money. But the property 
8he gave him was worth more than the 
Bs. 164-12-0 which she owed for rent. The matter 
was therefore adjusted by the lambardar hand¬ 
ing over to her in cash the balance of the value 
of tbe'property, namely, Rs. 246-4-0. 

[14] Consider now what this involved. It 
meant that tbe co-ebarers bad in band a slice of 
property worth about Rs. 400. T do not mean by 
this the market valde but that that was wbat the 
tenancy rights in the land were worth. There 
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was no cash in tho bank over this transaction 
but there was a slice of laud in baud. On tho 
other hand rs. 245-4-0 was paid for this. That 
meant that the debt of R*. 151-12-0 for ivut was 
wiped out. The assets wero increased by this 
slice of land and the cash diminished by 
Rs. 245-4-0. 

[15] The next step was the selling of the land. 
It was sold for rs. 410 This would then be en¬ 
tered on the credit side and the end of the mat¬ 
ter would be that the co sharers would receive 
their respective shares in Rs. 164-12-0, that being 
the profit from this transaction, namely, Rs. 410 
less RS. 245-4-0. 

[16] The lower appellate Court has credited 
the cosharers with the Rs. 10, therefore tho re- 
mainder Rs. 154-12 0 will have to bo added —in 
other words the decree of the trial Court i 3 res* 
tored on this point. 

[17] Tbe result is as follows. The decree of 
the lower appellate Conrt is set aside and that 
of the first Court restored with the following 
modification. There will be added to it a sum 
of Rs. 874-11-6 thus bringing the total decreed 
up to Rs. 1156 3 3 To this will be added interest 
at 4 per cent, per annum simple from the 3rd 
January 1941 to the date of suit on Rs. 746-3-3. 
The plaintiff will also receive interest at 4 per 
cent, per anDum simple on Rs. 1156-3 3 from 
the date of suit to the date of this Court’s decree 
together with future interest at the same rate 
from the date of decree to the date of payment. 

[18] The plaintiff has succeeded to almost the 
full extent of his claim; he will therefore receive 
his costs in full in all three Courts. 

K.S. Decree modified. 


A. I. R. (36) 1949 Nagpur 198 fC. N. 81.] 
Pollock and Hidayatollah JJ. 

Amarsingh Gajjansinyh and others — De¬ 
fendants—Appellants v Tulsnam Ramdayal 
and another—Plainti ffs — Respondents. 

Fir9t App a al No. 107 of 1942, Decided on 22nd De¬ 
cember 1947 from decree of 1 at Sub-Judge, 1st Class, 
Jubbulpore D/- 5ih October 1942. 

(a) Civil P. C. (15:08), O 2, R. 2—Cause of action 
— Meaning of — Same transaction giving rise to 
different causes of action — Different claims need 
not be included in same suit. 

The identity of the cause of action is the sine qua 
non to the application of O. 2. R. 2. By the phrase 
'cauBfc of action’ is meant all those facta which the 
plaintiff ha9 to prove as part of his case to entitle him 
to a judgment. It frequently happens that the same 
transaction gives rise to different causes of action. The 
different claims arising from tbe same transaction need 
not necessarily be included in tbe same suit. The whole 
of the claim in respect of a single cause of aotion has of 
course to be included in one snit in order to avoid mul¬ 
tiplicity of suits : Case lato relied on. [Paras 10 & 11] • 
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Defendants mortgaged certain property with the 
plaintiffs. The mortgagors agreed to leave the money 
with the mortgagees With this money, a Sarkat Bahi 
account was opened on which the mortgagors were 
entitled to operate. In the mortgage bond it was agreed 
that the interest would be payable only on the sums 
due on the Sarkat Bahi account, though it was stated 
that the transaction under the mortgage would also 
continue. The plaintiSs brought a suit on the Sarkat 
Bahi account. The suit was dismissed. The plaintiffs 
brought subsequently a suit on the mortgage bond : 

Held that the cause of action of the previous suit 
wa3 different from that based upon the mortgage and 
the suit was not barred under 0. 2, R. 2. [Para 12] 
Annotation: (’44-Com.) Civil P. C., 0 2 R 2 N 23. 

(b) Civil P. C. (1908), O. 41, R. 2—Plea as to bar 
of suit under O. 2, R. 2, not raised—Evidence recor¬ 
ded cannot be looked into. 

A plea that the plaintiff’s suit is barred under O. 2, 
R. 2 involves a statement of fact and is a mixed plea of 
law and fact. In the absence of a plea on the point, the 
evidence recorded in the case cannbt be looked into. 

[Para 13] 

Annotation : (’44-Com.) Civil P. C., O 41 R 2 N 7. 

(c) C. P. & Berar Money-lenders Act (XIII [13] 
of 1934), S. 9—Principal of loan—Determination of 
_ S. 9 is intended to incorporate law of damdupat. 

Section 9 was intended to incorporate the ordinary 
law of ‘ damdupat ’ and the section means that at the 
time of the, passing of the decree the Court must 
find out the sum due as principal. In doing this the 
Court must ordinarily take into account any repayment 
of the principal sum and find out the balance of the 
principal due on that dato. [Para 18] 

H. N. Choudhury—iot Appellants. 

M. R. Bobdi and V. K. Sanghi — for Respondents. 

Judgment. — This is a first appeal against 

the preliminary decree passed by Mr. Pooran 

Ghander; Subordinate Judge, first class, Jubbul- 

pore, in Civil Suit No. 2-A of 1942, decided on 5th 

October 1942. 

[ 2 ] The defendants are the appellants here 
and the plaintiffs have also filed a cross-objec¬ 
tion. This judgment will dispose of both the 
appeal and the cross-objection. 

[3] The suit was brought on foot of a mort¬ 
gage dated Gth October 1930. A preliminary 
decree has been passed by the trial Court and 
the defendants’ case inter alia is that this suit 
is barred under o. 2 , R. 2 , Civil P. C. The facts 
on which this contention is based may be briefly 
Btated as follows: 

[4] On Gth October 1930, the defendants bor¬ 
rowed a sum of Rs. 2000 on the security of some 
property which they mortgaged with the plain¬ 
tiffs. Exhibit P-2 is the mortgage bond. It was 
agreed by the mortgagors that the amount would 
be repaid in two years, otherwise the property 
would stand foreclosed. The mortgagors further 
agreed to leave the money with the mortgagees. 
With this money, a Sarkat Bahi account was 
opened on which the mortgagors were entitled 
to operate. In the mortgage bond it was agreed 
that the interest would be payable only on the 

* sums due on the Sarkat Bahi account, though it 
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was stated that the transaction under the mort¬ 
gage would also continue. In the year 1937, the 
plaintiffs brought a suit (civil Suit No. 45-B of 
1937 in the Court of first Subordinate Judge, 
Second class, Jubbulpore) on the Sarkat Bahi 
account and claimed Rs. 1,925. That suit was 
dismissed and the appeals filed against the 
judgment and decree were also dismissed. The 
judgment of this Court on second appeal from 
that suit is Ex. P-1. Niyogi J. held in that judg¬ 
ment that the Sarkat Bahi account was not 
independent of the mortgage and the suit brought 
on it was incompetent. He therefore confirmed 
the decree of the trial Judge dismissing the 
plaintiffs’ suit. 

[5] It is now contended by the defendants 
that the present suit on the mortgage bond is 
incompetent because the plaintiffs ought to have 
sued on the mortgage when they brought their 
suit on the Sarkat Bahi account, and sinoe the 
plaintiffs did not include in that suit the claim 
upon the mortgage bond, they are prevented by 
O. 2, R. 2, Civil P. C., from bringing the present 
suit. 

[6] With all due respect to Niyogi J., we 
do not agree that the plaintiffs coaid not bring 
their suit based upon the Sarkat Bahi account 
in the year 1937. Niyogi J.’s decision turns upon 
an interpretation of the terms of the mortgage 
bond and emphasis is laid by the learned Judge 
upon the following sentence : “ aur rehanna* 
meke lender len-den chain rahega .*' This sen¬ 
tence clearly means that the mortgage security 
would continue to be enforceable. We are, how¬ 
ever, not sitting in appeal on Niyogi J.’s judgment 
and we say no more about it. The fact is that the 
plaintiffs* suit on the Sarkat Bahi was dismissed. 
The question is, 'Is the present suit, as a result, 
incompetent?’. In-dismissing the first suit, Niyogi 
J. had specifically reserved to the plaintiffs the 
right to bring a subsequent suit upon the mort¬ 
gage bond. He even said that the observationa 
in the judgments of the three Courts would not 
affect the plaintiffs in their future suit. But 
that apart, o. 2, R. 2 is only applicable where 
the cause of aotion in the two suits is the same. 
This is settled law. The law was stated as early 
as Moonshee Buzloor Ruheem v. Shumsoonissa 
Begum and Jodonath Bose v. Shumoonnisa 
Begum 11 M. I. A. 551 : (2 Buther 69 P. G.) 
where at page 605 their Lordships observed that: 

"The correct test in all cases of this kind is, whether 
the olaim in the new snit is, in fact, founded on a 
cause of action distinct from that which was the foun¬ 
dation of the former suit." 

[ 7 ] To the same effect is the decision in 
Rajah of Pittapur v. Venkata Mahipati 
Surya, 12 I. A. 116: (8 Mail. 620 P. C.), Kishan . 
Narain v. Pala Mai, 4 Lab. 32 : (a. I, b. (9) 
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1922 p. c. 412) and Naba Kumar v. Radha - 
shyam % A. I. R. (18) 1931 P. 0. 229 : (136 I. C. 
664), to mention only a few cases. In Rajah 
of Pittapur v. Venkata Mahtpati Surya, 12 
I. A. 116 : (8 Mad. 620 P. 0.) their Lordships 
ob8©rved * 

“That section (S. 7 of Act No. VIII of 1859 which 
is the equivalent of 0. 2, R. 2) does not say that every 
suit shall include every cause of action or every claim 
which the plaintiff has but every suit shall include 
the whole of the claim arising out of the cause of ac¬ 
tion, meaning the cause of action for which the suit is 
brought.” 

[8] In Kishan Narain v. Pala Mai, 4 Lah. 
82 : (A. L R. (9) 1922 P. 0. 412), the plaintiff 
had first brought a suit for the interest only. 
Later he brought a suit for the principal sum 
together with the interest accrued after the 
decision of the first suit. While disallowing this 
claim ti^eir Lordships observed as follows : 

“It does not appear to their Lordships that if the 
mortgage had provided, as mortgages alwajs do in 
this country, for an independent obligation to pay the 
principal and the interest, that in a suit brought to 
obtain a personal judgment in respect of tho interest 
•lone the rule would have prevented a subsequent claim 
for payment of the principal. In such a case the cause 
of action would have been distinct.” 

[9] The reason for the rule in O. 2, R. 2, was 
stated in Naba Kumar v. Radhashyam, A. I. R. 
(18) 1931 P. 0. 229 : (186 I. 0. 654), in the follow¬ 
ing words: 

“The rule in question is intended to deal with the 
vice of splitting a cause of action. It provides that a 
suit must include the whole of any claim which the 
plaintiff is entitled to make in respect of the cause of 
action on whioh he sues, and that if he omits (except 
with the leave of the Court) to sue for any relief to 
which bis cause of action would entitle him, he cannot 
claim it in a subsequent suit. The object of this salutary 
rule is doubtless to prevent multiplicity of suits.” 

[10] From these cases it appears that the iden¬ 
tity of the cause of action is the sine qua non 
to the application of the rule. The phrase ‘cause 
of action’ has not been defined in the Civil Pro¬ 
cedure Code. In Sher Ah v. Torap Ah, A. I. R. 
(29) 1942 cal. 407 : (202 I. 0. 280 ), Paul J. exhau¬ 
stively discussed the meaning of this phrase. 
For the purposes of this case, it i3 not necessary 
to enter upon an elaborate discussion. By the 
phrase 'cause of action* is meant all those facts 
which the plaintiff has to prove as part of his 
case to entitle him to a judgment. It frequently 
happens that the same transaction gives rise to 
different oauses of action. This is apparent from 
their Lordships' observations in Payana Reena 
Saminathan v. Pana Lana Palaniappa, 41 
L A. 142 (p. c.). This was a case from Ceylon 
and, though the suit on the instrument failed 
owing to material alteration in the instrument, 
the plaintiff was entitled to sue to recover a part 
of the consideration for which the promissory 
notes had lpeen given, basing his cause on the 
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original transaction. In stating the law, their 
Lordships observed in connection with S. 34, 
Ceylon Civil P. C. (which is an enactment in 
pari materia), as follows : 

‘‘Their Lovdahip3 are of opinion that tho learned 
Judge took an erroneous view of the object and meaning 
of this section. It is directed to securing the exhaus¬ 
tion of the relief in respect of a cause of action, and 
not to the inclusion in one and the same action of 
different causes of action, even though they arise from 
the same transactions. The first part of tho clause 
makes it incumbent on the plaintiff to include tho 
whole of his claim in his action. The second portion 
makes it incumbent on him to ask for the whole of his 
remedies. The final paragraph, in their Lordships’ 
opinion is not intended to be an illustration of tho 
foregoing provisions, but a substantive enactment, 
making an obligation and a collateral security for its 
performance (which wohld otherwise be two indepen¬ 
dent causes of action) one cause of action for tho 
purposes of the section.” 

[11] This case was applied and followed 
amoDg others in Shridhar Mahadeo v. Godulal 
Jethmal , I. L. r. (1939) Bom. 721 : (a. i. r. (27) 
1940 Bom. 20 ), U Po Ke v. U Po Tliein, a.I.R. 
(23) 1936 Rang. 167 : (161 I. C. 820), U Sin V. 
Ma Ma Lay, a. I. R. (28) 1941 Rang. 118 : (1941 
Rang. L. R. 14) and Beni Ram v. Ram Chan, 
dar, 36 ALL. 660 : (A. I. R. (l) 1914 ALL. 494). 
It follows from this that the different claims 
arising from the same transaction need not neces¬ 
sarily be included in the same suit. The whole 
of the claim in respect of a single cause of action 
has of course to be included in one suit in order 
to avoid multiplicity of suits. In this Court in 
Sheoshankar Dayal v. Sheoshankar Sahai, 
(1947) N. L. J. 71 : (A. I. R. (34) 1947 Nag. 176) 
Bose J. summarised the law in the following 
words: 

“A plaintiff may have many causes of action ripe at 
any particular point of time, but be is not bound to sue 
in respect of them all. He can sue in respect of one or 
more as be chooses and leave the others for later suits. 
What 0. 2, R. 2 states he cannot do is to split up any 
claim arising in respect of any one cause of action and 
sue in respect of part of that claim first and then in 
respect of the rest of the claim in a later suit. The 
condition is that these various claims should arise in 
respect of the same cause of action.” 

[ 12 ] The cause of action on which the first 
suit was based was the account in the Sarkat 
Bahi. That in our opinion was a different cause 
of action from that based upon the mortgage 
though the transaction was the same." Appel¬ 
lants say that the decision of this Court in the 
earlier suit precludes us from reaching a con¬ 
clusion different from that reached by Niyogi J. 
It is true that in that suit it was held that the 
transactions on the Sarkat Bahi were to be 
treated as transactions under the mortgage. But 
Niyogi J. held that there was no cause of action 
in respect of the Sarkat Bahi and said that the 
only cause of action was on the mortgage bond 
and that the plaintiffs* suit was therefore in- 
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competent. The words of o. 2, R. 2 are not 
attracted by the decision of Niyogi J. because 
according to Niyogi J. no cause of action was 
disclosed in that suit and it cannot now be con- 
tenaed that the claim under the mortgage bond 
was included in a cause of action which did not 
(exist In our opinion, o. 2, R. 2 does not bar the 
ipresent suit. 

[is] Toere is yet another argument against 
the defendants’ contention. There is no plea on 
this point. It is said that this is a plea of law 
and can bo raised at any time. In our opinion 
this plea involves a statement of fact and is a 
mixed plea of law and fact. There being no 
plea, the evidence recorded in the case cannot 
be looked into. On this ground also the defen¬ 
dants’ contention fails. 

[liJ It was next contended that the plaintiffs 
did not comply with the requirements of S. 3, 
C. P Money lenders Act. No yearly statements 
of account were submitted and therefore the 
plaintiffs are not entitled to the interest and the 
costs of the suit. No such plea was taken in the 
trial Court aod it is Dot open to the defendants 
at this late stage to advance a new case In this 
connection attention was invited to Ex. D-3 
which is a copy of the notice s**nt by the defen¬ 
dants’ counsel to the plaintiffs. It is said that 
in thi9 notice the dehndants had asked for 
accounts. Similarly, it is said that in para. 6 of 
their written statement the defendants had aver- 
red that since the plaintiffs had not furnished 
the accounts, the interest should be disallowed 
from the date of notice and the plaintiffs should 
also be deprived of the costs of the suit. It is 
said that the notice and the written statement 
refer to the Ceatral Provinces Money lenders Act. 

[15J Both the notice and the pleading refer to 
final accounts, that is, accounts as found on the 
date of the notice, Tney do not refer to periodi¬ 
cal statements of account contemplated under 
8. 8 of the Act. The written statement of the 
defendants whs intended to iuvoke the powers of 
Court to disallow the interest and costs, under 
the Civil Procedure Code. In our opinion the 
notice and the pleadings referred to do not make 
out a case under S. 3 of the Money-lenders Act. 
This case was never pleaded and consequently 
S. 7 ol that Aot does not apply 

[ 16 ] It was next contended that in any case 
the decrte on account of arrears of interest can- 
not exceed the principal of the loan. It is diffi. 
cult to find out the principal sum in this case 
because 6mall amounts were being borrowed and 
repaid from time to time. Section 9, Central 
Provinces Money-lenders Aot. is aleo by no means 
clear. Since the question of the prinoipal sum 
depends in some measure upon the cross objec¬ 
tion which challenges one repayment accepted 
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by the trial Judge, we defer the consideration of 
this point for the time being and proceed to exa¬ 
mine the cross-objection at this stage. [Their 
Lordships after examining the cross-objection 
dismissed it and proceeded:] 

[17] We do not 6ee any reason to interfere 
with the rate of interest which has been granted 
in this case. The Reduction of Interest Aot has 
expired and since the present suit was filed after 
the expiry of the Act no relief can be given imder 
that Act It was argued that the plaintiffs delayed 
brmgiDg this suit and purposely filed another 
suit which was not tenable. We have given our 
reasons for holding that the present suit is not 
incompetent, and since it has been brought 
withm the period of limitation the argument is 
without force. The defendants instead of paying 
the amount and closing the transaction chose to 
fight the earlier suit and succeeded. It^does not 
lie in their mouth now to turn round and say 
that by this delay they have lost the benefits 
conferred by the Reduction of Interest Act. 

[ 18 ] This brings us to the question of the ap¬ 
plication of s. 9, Central Provinces Money-leu* 
dera Act. That eection is not clear. The word 
loan’ is defined in the Act but there is no defini¬ 
tion of the phrase ‘principal of tbe loan,’ as is 
to be found in the Bengal Money-lenders Act. 
If we incorporate the definition of tbe word 'loan* 
into the phrase 'principal of the loan’ tbe section 

reads “.in respeot of the principal of the 

actual advanoa, eto.,” which does not make 
sense. When the loan consists of a single transac¬ 
tion tht-re is no difficulty in findmg out the prin¬ 
cipal of the loan But where small sums are 
burrowed and repaid from time to time the 
principal of tbe loan is difficult to determine. In 
our opinion the section was intended to incorpo¬ 
rate the ordinary law of 'dam dupat' and the sec¬ 
tion means that at tbe time of tbe passing of the 
decree the Court must find out the sum due as 
principal. In doing this the Court must ordi¬ 
narily take into account any repayment of the 
prinoipal sum and find oat the balance of the 
principal due on that date. Thi3 is the rule of' 
damdupat. 

[i9j It is trae that the consideration of the 
mortgage was Rs 2000, but the whole of this 
amount was not taken at once. In fact the snm 
was left in the hands of tbe creditor and only 
small sums were taken from time to time. It is 
difficult to treat this sum of Be. 2000 aa the prin¬ 
cipal as there were occasions when the whole of 
-the amount borrowed was paid off. Interest was 
also pajable only on tbe actual sum borrowed. 
In oar opinion the 'actual advance* was a vari¬ 
able sum and there was no agreement either to 
capitalise the interest or to treat the whole of the 
consideration as a loan. It is thus necessary to 
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find out the balance of the principal and a deoree 
exceeding the doable of that sum cannot be 
passed. We do not consider that Ex. D 8 is ad¬ 
missible to prove a compromise of the claim by 
the plaintiff for a lump sam of Rs. 1339, and no. 
thing more need be said about this contention. 

[20] According to our opinion stated above . 
the amount due as balance of the principal on 
15th June 1934 was Rs. 1915-0-3. Tne interest on 
that date amounted to Rs. 440 6 6. On 18 th June 
1934, a further sum of Rs. 19 was borrowed and 
then came the repayment of Rs. 1365 9-0 on 24th 
-June 1934. After paying off the inteiest and a 
part of the principal, the b dance of the princi- 
pal was Rs. 1013-10 9. After this date interest is 
calculated at 10 per cent, per annum compound. 
There was a fresh advance of Rs 100 on 17th 
July 1935. The balance of the principal thus 
became rs. lllS-10 9. The total interest from 24th 
•June 1934 to 27th April 1942 (the date of the filing 
of the suit) at the rate of 10 per cent, per annum 
-compound comes to Rs. 1218 4 0. Since no decree 
for interest in excess of Rs. 1113-10 9, can be 
passed, the decree of the trial Court ought to 
have been for Rs. 2227-5 6. 

[21] The preliminary decree of the trial Court 
■will be modified by substituting this sum in place 
of the sum of rs. 2350 0 0. 

[22] We do not see any reason to grant in¬ 
terest either pendente Ute or till realisation. The 
plaintiff in the suit has earned interest at a very 
high rate during all these years and there is no 
justification for awarding future interest or in¬ 
terest pendente lite. 

[23J The result is that the cr033 objection is 
dismissed in its entirety. Tne appeal is allowed 
to the extent indicated above. The re3t of the 
appeal is dismissed. In view of the fact that 
both sides have-lo3t and their failure is almost 
equal, costs in this Court will be’ borne as incur- 
red. The costs in the Court below will be borne 
as ordered by that Court. 

. [24] The defendant will get three months 
time from the date of the decree of this Court to 
-deposit the decretal amount. 

v.B.D. Order accordingly. 
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Bose and Ben JJ. 

Firm Bachhraj Amolak^hand—Plaintiffs 
— Appellants v. Firm Khupchand Narsing, 
■das and others — Defendants—Respondents 

Second Appeal No. 1 of 1943, Deoided on 26th Janu- 
ary 194b, from appellate deoree of Addl. Diet. Judge, 
Bilaspur, D/ 81st August 1942. 

Sale of Goods Act (1930), Ss. 18, 23(1) 26. 46 (l), 
’54 (2) and 56*— Contract on 6th December 1939 for 
purchase of 31 bales of yarn from plaintiff —Delivery 
<to be taken on 6th January 1940 —Contract not for 
«ny particular bales but for any 31 bales forming 


part of large stock—Defendant (buyer) repudiating 
contract by not taking delivery — Plaintilf, after 
notice to buyer re-selling goods on 3uth June 
1940 and suing for damages Plaintiff held emiiled 
to difierence between contract price and rates pre¬ 
vailing on 6th January 1940 (and not on 30th June 
1940) when breach occurred—Contract Act (1872), 
S. 73. 

The defendant, resident of S, purchased on 6th De¬ 
cember 1939, 31 ba'e-i of yarn iroui th- plaintiff who 
was sole distributing ugent of yarn ol Mills ut A Tbo 
delivery of the g.»ods was to bo uiad« at the railway 
Btation of A. The contract was not for any particular 
biles but for any 31 bales from the Mills answering that 
description and lorunng purl of large stock stacked in 
the Mills The defendant having later repudiated tho 
contract by not taking delivery, tbo pliinutl, after 
notice to buyer, re-cold the goods at a loss on 30tb June 
1940. In a suit against tho defendant tho plaintiff con¬ 
tended that the property in the goods p«ssed on 6th 
December 1939 and he had an uuoaid relor’a lien over 
th« goods under S 46 (1) und that accordingly he was 
entitled to sell tho goods under S. 54 (2) and recover 
the resultant damages: 

Held (i) that tho property in the goods did not pass 
on 6th December 19 >9 as they w*re not ascertained till 
the plaintiff went to the Mills and picked out the 
31 bales and appropriated them and this was not till 
30th Juno 1940. i'he question of lien, therefore, did 
not arise; [Paras 5 and 7] 

(ii) that the breach of tho contract occurred on 6th 
January 1940 because that was the date on which the 
delivery wis to ha^e b?eD taken; [Paras 5 and 19] 

(iii) that the loss to be ascertained >9 the loss at the 
date of the breach Tne plaintiff was, therefor--, entitled 
to the difference between the ontracl price and tho 
rate prevailing on 6th January 1940 and not on 30th 
June 1940: A. I. R. (2) 1915 P. C. 48, Full. 

[Paras 18 and 19] 

Annotation : (’46 Man.) Contract Act, S. 73, N. 5, 
Pt. 6. 

AT. R. Bold:— for Appellants. 

V. T. Kedar—tot Respondents. 

Bose J. — This is a suit for the balance 
due to the plaintiffs’ firm fr.>m the defendants’ 
firm for goods purchased by the defendants' firm 
from the plaintiffs' firm. 

[2] The plaintiff and the defendant are two 
firms which have dealing with each other, i’he 
transactions to which the suit relates occurred 
between 29th November 1938 to 4th October 1940. 
There is no dispute regarding those transactions 
or about the accounts except as regards one item. 

[3] The dispute relates to a transaction dated 6th 
December i939 in which the defendant-firm pur¬ 
chased Rs. 6200 worth of yarn (31 bales) from 
the plaintiff-firm The plaintiff firm says the de¬ 
fendant-firm later repudiated the contract and 
so the plaintiff firm, after notice, had to sell at 
a loss. The plaintiff firm claims the balance. 

[ 4 ] Both the lower Courts hold that there was 
a completed contract between the parties and 
that the defendant-firm broke it The first Court 
decreed the plaintiff’s claim but the lower ap 
pellate Court reduced the plaintiff a claim under 
this head and allowed it only 8 as. 6 pies per 
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bale instead of the amount claimed. The diffe¬ 
rence is because, whereas the plaintiff, firm relies 
on the rates prevailing on 30th June 1940 (the 
date on which the goods were sold), the lower 
appellate Court holds that the breach occurred 
on 6th January 1940 and so the value on that 
date is the criterion. 

[5] It is evident from the evidence of Ainolak- 
chand (p. w. l), one of the plaintiffs, that these 
goods were never ascertained till after the plain- 
tiff-firm sold them on 30th June 1940. He says: 

‘The goods were all along lying at Akola Mills 
fj cr our purchase in tbe auction sale” (the plaintiffs 

usTnJ the a P Told!” ed) " tbe 8 °° dS WCTe br ° UgM bere by 

It is clear then that the goods were never 

ascertained either on the date of the eontraot or 

ft “y time up to the date of breach which, we 

hold, occurred on 6th January 1040 . They formed 

part of a larger stock lying in the Akola Mills 

godowns They were not ascertained till the plain. 

tiffs went to the mills, picked out the 81 bales 

and appropriated them, and that was not till 
30th June 1940. 

[Gl The plaintiff’s case is that the property 
passed on 6th December 1939, the date of the 
contract, and so it claims that it had an unpaid 
seller s lien over the goods under s. 46 (l), Sale 
of Goods Aot. Accordingly, the plaintiff-firm 
was entitled to sell the goods under s. 64 ( 2 ) and 
recover the resulting damages, after giving notice 

to the buyer, which it did. 

[7] Before we can apply the provisions of the 
Sale of Goods Act, it is necessary to under¬ 
stand the meaning of the expressions used in the 
Act. The crucial test is the passing of the pro¬ 
perty If the property in the goods has not 
passed, the goods remain the property of the 
seller, and he can do what he likes with them. 
No question of lien arises. A man does not re- 
quire a lien over his own property. If he fails to 
carry out his bargain there is a breach of con- 
tract and the other side has his remedies under 
the Act, including specific performance in suit- 
able cases But one of these remedies relate to 
an actual dealing with the goods. Question of 
lien and the like can only arise when the pro- 
perty in the goods has passed to the buyer. In 
that case the goods are no longer the property 
oftheseHer They belong to another person 

nd it is evident that one man cannot deal with 
another a property without being specially em- 

. 0 ,?° S0, That is why the provisions 
relating to lien and re-sale are necessary. 

[8] On the fact3, it was accepted in this Court 
— and that is also the finding of the lower 
appellate Court—that the contract was for the 
sale of 81 bales of a special kind of yarn known 
as 12 £ Sanwatram and that delivery was to be 


made at the Akola railway station a month 
hence. It was not for any particular bales bufc 

for any 31 bales from the mills answering that 
description. 

[9] It will be convenient here to explain that 
the plaintiffs reside at Bilaspur while the defen. 

• dants are the owners of a firm situate at Sam. 
balpur. The plaintiffs are the sole distributing 
agents of yarn of the Akola Mills, for the Bilas¬ 
pur district. The contract was that the plaintiffs 
should deliver the goods at the Akola railway 
station. We get this from Martand (p. w. 1-A) 
and that is not in dispute. We also have it 
from Amolakchand (p. w. l), one of the plain¬ 
tiffs, that the goods were lying at the Akola 
Mills until they were removed after the re-sale; 
in other words, they formed part of a larger 
stock stacked in the mills. They were accord- 
i D gly unascertained at the time of the contract. 
In order to ascertain them it was necessary for 
someone with authority to separate them from 
the general stock at the mills and set them 
apart as the defendants’ property. Admittedly 
tins was not done till after the re-sale by th& 
plaintiffs. This we get from Ss. 18 and 23 (l). 

[ 10 ] Under those seotions, the property in- 
unascertained goods by description in a deliver, 
able state does not pass to the buyer until they 
are unconditionally appropriated to the contract, 
either by the seller or the buyer or by someone 
authorised to do so on their behalf. The pro- 
perty accordingly did not pass with tbe con- 
tract. (Sections 15 and 16 ( 2 ) explain what is 
meant by sale of gocds by description.) 

[ill Two simple tests will make this obvious. 
First let us assume that the day after this con¬ 
tract was made another person purchased the en¬ 
tire stock of yarn then ready in the mills from the * 
plaintiffs and took delivery at once. Could the 
plaintiffs have been sued for breach of contract 
provided they were in a position to deliver ano>- 
ther 31 bales of the description manufactured at 
a later date on 6th January 1940 ? The answer 
is obvious. So also, suppose just 81 bales lyiDg 
in the mill godown had been destroyed by 
fire or lightning out of a larger stock, could 
they have been later appropriated to the defen¬ 
dants and the defendants made to bear the loss 
under 8. 26 ? Or again, suppose at the date of 
the fire there were only 81 bales kept in the mill 
godowns, could the defendants have been madd 
to bear the loss on the ground that the property 
in the goods had passed to them ? The answer 
is clearly no. The goods had not been appro¬ 
priated and set apart and so remained unascer¬ 
tained goods of a particular description. Sec¬ 
tion 23 (l) accordingly applies and that shows 
that the property did not pass. 
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[12] Under S. 81, it is the duty of the buyer 
to accept and pay for the goods and under S. 89 
delivery has to be in accordance with the terms 
of the contract. The contract here was to accept 
delivery at the Akola railway station. The 
defendant-firm did not take delivery therefore 
it broke the contract, and that is no longer 
denied. 

[18] Next come the sections dealing with the 
unpaid seller’s rights. It can be conceded that the 
plaintiff.firm was an unpaid seller within the 
meaning of S. 45, but, as Pollook and Mulla point 
out in their Indian Sale of Goods Act, p. 233, the 
Chapter in which these sections occur, namely 
Chapter v, "deals with the rights of an unpaid 
seller against the goods after they have become 
the property of the buyer.” When the learned 
authors say this they mean of course deals 
mainly with that position because s. 46 (2) does 
refer to the position which arises when the 
property in the goods has not passed. 

[14] Section 46 (l) deals with the position 
when the property in the gooods has passed. In 
that case the unpaid seller has ( 1 ) a lien, ( 2 ) a 
right of stoppage in transit and (3) a limited 
right of resale. Those rights are dealt with in 
Ss. 47 to 54. They have no application to cases 
in which the property has not passed and natu¬ 
rally,^ because, so long as the goods remain the 
seller’s property he can do what he likes with 
them and requires no special empowering. 

[15] Section 46 ( 2 ) deals with the position 
when the property in the goods has not passed. 
In that case the unpaid seller has, in addition 
to his other remedies 

“a right of withholding delivery similar to and co¬ 
extensive with his rights of lien and stoppage in tran¬ 
sit where the property has passed to the buyer." 

[16] The "other remedies” are set out in 
Chapter VI which deals with suits for breach of 
the contract. Section 55 ( 1 ) deals with cases in 
which the property in the goods has passed, so 
that does not apply here. Sub-section ( 2 ) deals 
with a case in which the price id payable under 
the contract on a day certain irrespective of 
delivery. There was no such clause here and so 
that does not apply either. Section 66 envisages 
a case where the buyer wrongfully negleots or 
refuses to accept and/pay for the goods.” That 
is the position her/ and the remedy given is, 

the seller may si/ him for damages for non- 
accr/ptan^” 

[17] TherSlfcainingsections in that Chapter 
do not apply. They deal with specific perfor¬ 
mance, breach of warranty, repudiation before 
due date and interest. We are not concerned 
with them. 

[18] That leaves outstanding the question as 
to what is the orucial date for damages. That 


is settled by the Privy Council in Jamal v, 
Molla Daxvood Sons i£ Co., 13 cal. 493, 502 : 
(a. I. R. ( 2 ) 1915 p. C. 48). "The loss to bo ascer¬ 
tained is the loss at the date of the breach,” and 
that is the rule which the lower appellate Court 
has applied. 

[19] The breach occurred here on 6 th Janu-. 
ary 1940 because that was the date on which: 
delivery was to have been taken. The rate pro-1 
vailing on that date was rs. 4-12-6. The con¬ 
tract price was Rs. 5. Accordingly the loss was 
Rs. 0-8-6 per bundle which is what the lower 
appellate Court has given. 

[20J The appeal fails.and is dismissed with costs. 

G-M.J. Appeal disinissed. 

* A. I. R. (86) 1949 Nagpur 201 [C. N. S3.] 

Sen and Sarwate JJ. 

Haridas Damaji Awade — Petitioner v. 

Provincial Government , C. P. and Berar _ 

Opposite Party. 

Misc. Criminal Case No. 281 of 1949, Decided on 
20th July 1948. 

•(a) Criminal P. C. (1898), S. 491-Powers of High 
Court— Successive applications for writ of habeas 
corpus not maintainable—Order already made can¬ 
not be reviewed. 

The powers of the Courts in India to issue the writ 
of habeas corpus are controlled and circumscribed by 
S. 491, Criminal P. C. and they have no longer the 
jurisdiction to issue the common law writ of habeas 
corpus and to exercise the powers which the Courts in 
England exercise. A detenu in India, therefore, cannot 
make successive applications for a writ of habeas corpus 
and it is not open to him to ask for a review of an order: 
already made under S. 491 of the Code: A. I. R. (21) 
1934 All. 22; I. L. R. (1945) Lah. 573 and A. I. R. (35) 
1948 Bom. 326 (F. B ), Rel. on. [Paras 47, 481 

Annotation : (’46 Com.) Cr. P. C., S, 491, N. 11, 
Pts. 1, 2. 

(b) Criminal P. C..(1898), S. 491—‘Whenever it 
thinks fit’ — Meaning of—High Court cannot pass 
order as often as required notwilhstanding previous 
order. 

The expression ‘whenever it thinks fit’ which oc¬ 
curred in S. 148, Criminal P C., 1875, was reproduced 
inS. 491, Criminal P. C. p 1882, and forms part of S. 491 
of the present Code. The expression has been used in 
the sense that a High Court has a discretion in the 
matter a9 regards the nature of the order to be passed 
and lo emphasize that a High Court may pass an order 
under the section at any time, and not In the sense 
that it may pass an order as often as required notwith¬ 
standing that it had dealt with the matter previously. 

[Para 29J- 

Annotation: (’46-Com.) Cr. P. C., S. 491, N. G. 

(c) Criminal P. C (1898), Ss. 491, 369 and 561A— 
Order under S. 491 — Order is judgment within, 

S. 369 and cannot be altered or reviewed_Sec¬ 

tion 561A confers no such power. 

An order passed under S. 491 of the Code is a judg¬ 
ment within the meaning of S. 369, because it finally 
determines the legality or the propriety of the detention 
and the question whether the applicant is entitled to be- 
released, and as such, cannot be altered or reviewed 
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except to correct a clerical error. Section 491 of tbe C de 
makes no provision for review A Hi^h Court bad no 
inherent power to niter or review a judgment in a cri¬ 
minal case and S 561A does noi modify or alt>-r 3 369 
of the Code and does not authorise a H gli Court to 
review or «Iter its judgment or order iD a cr minal case. 

Case law discuated. (Paras 3i and 38] 

Annotation : (’46 Com.) Cr. P. C., S. 561A, N. 2. 

Pt 3. 

(d) Criminal P. C. (18931, S. 491 — Order under 

— Appeal — App-al to Federal Court and Privy 
Council, when lies. 

N • app al Ins agonst an order passed under S. 491. 
of the Code except to a Federal Court in cases falling 
under S. 205. Government of India Act, 1 >35, when 
a cer ificate is granted b> a High Court that the 

-case involves a substantial question of law ao to the 
interpretation of the Act or any Order in Council made 
thereunder and fron the Federal Court to the Privy 
Council under S. 208 of the Act With -p^cial •cave of 
the Judic al ( ommittee, an appeal lies against an order 
of discharge pa-ced under 8. 491, Criminal P. C.: 
A. 1. R. 1 32) 1945 P. C. 156 and A. I. R. 33) 1946 
■P. C. 123. Ref. [Para 41] 

Annotation:(’46-Com.) Cr. P. C., S. 491, N. 14, Pt 6. 

F\da Hussain — for Petitioner. 

J3. Jj. Gupta, Advocate General —for the Crown. 

Order. — The applicant. Harida9 Damaji 
A wade ii a final LL. 13. student in tho Univer- 
sity College of Law, Nagpur. He is an active 
worker and one of the chief organizers of tho 
Samata Sainik Dal. 

[2.1 In exercise of the powers vested nnder 
8. 1G. Criminal Law Amendment Act. 1908. the 
Provincia Government, by a notification dated 
10th February 1948, dec ared the said Dal as an 
unlawful association. By another notification it 
specified in a schedule the places which are used 
for the purpose of unlawful association. Nagpur 
district was one of tbe places so mentioned. 

[3] After tbe said Dal was declared unlawful, 
the applicant was detained under an order of 
the District Magistrate, Nagpur, under s. 2 ( 2 >, 
Central Provinces and Berar Public Safety Act, 
1947. Tho applicant is now detained under an 
order of detention passed by the Provincial 
Government on 9th March 1948 under 8. 2 (l) 
(a) of the Act. The detention is for a period 
of six months from 9 h March I9i8. The Provin- 
cial Government as required by s. 5 of the Act 
served on him the grounds on which the order 
was made and gave the necessary particulars 
which were sufficient, in its opinion, to enable 
him to make a representation to the Provincial 
Government against the order. 

[4] A wade made an application (criminal 
Miscellaneous case No. 228 of i948) under 6. 491 , 
Criminal P. 0. 1898, for his release on the ground 
that tbe order for his detention was illegal and 
otherwise improper. The Division Bench consist- 
ing of Hemeon'and bheode JJ. dismissed the 
.application by the order dated 16th April 1948. 


It is not necessary to set out the grounds for 
dismissal. 

[5] Awade made a second application under 
8 . 491, Criminal P. C., 1898, for his release on 
llth June I9i8. The application was in respect 
of the same order of detention, viz., 9th March 
1948, passed by the Provincial Government and 
the ground urg d was that once the power of 
detention had been exercised by the District 
Magistral, Nagpur, under s. 2 ( 2 ) of the Act, 
the power was exhausted, and it was no longer 
open to the Provincial Government to exercise 
the power under s 2 (l) <a) of the Act This was 
not one of the grounds urged by him in his pre¬ 
vious application. 

[o] Noiice of this application was issued to 
the Provincial Government on 15th June 1948. 
Tie Provincial Government filed a return on 
26th June 1948 and submitted that the second 
application under s 491, Criminal P. C., 1898, in 
respect of the same order of detention after the 
dismissal of the first application was not main¬ 
tainable, that the Provincial Government had 
an independent power of detention under the 
Central Provinces and Berar Public Safety Act, 

1947, and that the order passed on 9th March 1948, 
was not liable to be challenged on the ground 
that the power had been exhausted and could 
not be exercised. 

[7J Shri B. L. Gupla, the learned Advocate 
General, appearing on behalf of the Crown rais¬ 
ed a preliminary objection, that the second ap¬ 
plication under 8. 491 of the Code was not * 
tenable because of the order dated 16th April 

1948, which was passed in Miscellaneous Crimi¬ 
nal case No. 228 of 1918 on his first application 
mado on 5th April 1948. 

[8] The learned counsel for the applicant 
submitted that the second application was main¬ 
tainable and that, in any case, it was not bar¬ 
ren because it raised the point which was not 
raised in the earlier application. 

[9] The question for decision is whether the 
second application made by the applicant on 
llth June 1948 was barred because of the order 
of dismissal dated 16th April 1948, passed by the 
Division Bench in Miscellaneous Criminal case 
NO. 228 of 1948. 

[ 10 ] According to the English common law, 
an applicant has a right to apply successively 
to every Court competent to issue a writ of ha¬ 
beas corpus, and each tribunal must determine 
such an application upon its merits unfettered 
by the decision of any other tribunal of co-ordi¬ 
nate jurisdiction, even though the grounds urged 

p exactly the same. Thus each Judge of the 
igh Court of Justice has jurisdiction to enter¬ 
tain an application for a writ in term time or 
vacation, and he is bound to hear and determioft 
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the application on its merits, notwithstanding 
that some other Judge has already refused a 
similar application: vide, flth volume of Hals, 
bury'e Laws of England (Hailsham Edition) 
para. 1289, p. 727; Cox v. Hakes, (1890) 15 A. 0 . 
606,614: (60 l. J. Q. B. 89) and Eshugbayi Eleko v. 
Nigeria Government (Administering Officer ), 
1928 A. C 459: (a. I. R. (16) 1928 P. 0. 800: 80 Cr. 
L. J. 118), The right to make successive appli¬ 
cations has been recognised in Australia and 
Oanada. In Eshugbayi Eleko's case (1928 a. o. 
459: A. I. B. (15) 1928 P. C. 800: 80 Cr. L. J. 113), 
it was held that is was applicable to Nigeria also. 

[ill The law to be applied in connection 
with appeals from decisions of the High Court, 
or of a single Judge, on an application for 
a writ of habeas corpus is well established in 
England. When a person has been discharged 
from ou3tody by an order of the High Court 
under a habeas corpus, the Court of appeal has 
no jurisdiction to entertain the appeal. No ap¬ 
peal lies from an order of a competent Court for 
the issue of a writ of habeas corpus where the 
Court determines the illegality of the applicant’s 
detention and his right to liberty, although the 
order does not direot his discharge: vide Cox v. 
Hakes, (1890) 15 A. C. 506: (60 L. J. Q B. 89), 
Secretary of State for Home Affairs v. 
O'Brien , 1923 A 0. 603 : (92 L. J. K. B 830) and 
Amand v. Home Secretary and Minister of 
Defence of Royal Netherland's Government , 
1948 A. O. 147 at 156 : (1942-2 ALL E. R. 38l). 

[12] If, however, the application for the writ 
of habeas corpus is refused in any criminal 
cause or matter, no appeal lies. If it is not, an 
appeal is competent and he who applies unsuc¬ 
cessfully for the issue of the writ may appeal 
from Court to Court until he reaches the highest 
tribunal in the land. 

[13J It is the nature and character of the pro¬ 
ceeding in whioh habeas corpus is sought which 
provide the test. If the matter is one the direct 
outcome of which may be trial of the applicant 
and his possible punishment for an., alleged 
offence by a Court claiming jurisdiction to do so, 
the matter is oriminal: Amand v. Home Secre¬ 
tary and Minister of Defence of Royal Nether¬ 
land's Government, 1943 A. 0 . 147, 156 : (1942-2 

ALL E. R. 881). 

[ 14 ] The English common law relating to 
habeas corpus, however, does not apply to India.' 
It is now well established that a High Court in 
India has no jurisdiction to issue the common 
law writ of habeas corpus: Girindra Nath 
Banerjee and another v. Rirendra Nath Pal, 
•64 Oal. 727 : (A. I. B. (14) 1927 Cal. 496); District 
Magistrate , Trivandrum v. K. C. Mammen 
Mappillai and five others I. L. B. (1939) Mad. 
708 : (A. I. R. (26) 1939 Mad. 120 • 40 Cr. L. J 320 


P. B.); Matthen and others v. The District 
Magistrate of Trivandrum ani another, 
I. L. R. (1939) Mad. 744 : (a I K. (26) 1939 P. O. 
213 : 40 Or. L. J. 675); King Empewr v. Silmath 
Banerji and others, 72 I A. 241: (a. I. R. (32) 
1945 P. C. 156); Haidari Begum v. Jawad Ali 
Shah, 56 ALL. 271 : (A. I. R. (21) 1934 ALL. 22 : 
85 Cr. L. J. 493); Ktshori Lai v. The Crown, 
I. L. R. (1915) Lah 573 and Vimlubai Uesh- 
pande v. Crown, I. L. R. (1915) N«g. 6 at 42 : 
(a. I. R. (32) 1945 Nag. 8). The decision to the 
contrary in In re Gomnda Iyer, 45 Mad. 922 : 
(a. I. R. (9) 1922 Mad. 499 : 23 Cr. L. J. 614 P. B.) 
and Mahomed Alii Allabux v Isma>ljt A^duL 
ah, 50 bom. 616 : (a. i. r. (131 1926 Bom 332 : 
27 Cr. L. J. 72l), i9 not good law because of the 
two decisions of the Judioial Committee cited 
above. 

[15] The power to issue directions of the 
nature of habeas corpus is derived from 8. 491 , 

Criminal P. C., 1898, which is in these terms : 

“(1) Auy High Court may, whenever it thinks fit, 
direct 

(a) that any person within the limits of its appellate 
oriminal jurisdiction bo brought up before the Court to 
be d»-alt with according to law; 

(b) that a person illegally or improperly detained in 
public or private custody within such limits be set at 
liberty, 

(2) The High Court may, from time to time, frame 
rules to regulate the procedure in cases under this 
section." 

Sub-seotion (3) enacts that the sfection will not 
apply to persons detained under State Regula¬ 
tions mentioned therein. 

[16J The power is derived under the statute 
and not under the English common law and is 
to be exercised in accordance with the provisions 
of. the seotion. 

[17J This Court has not framed rules under 
sub seotion (2) to regulate the procedure in oases 
under 8. 491. It is open to a High Court in exer¬ 
cise of the rule-making power to make a rule 
providing for successive applications. No suoh 
rule has been framed by any High Court per¬ 
mitting successive applications under the section. 

[18J Under the rules of this Court, an appli¬ 
cation under 9. 491, Criminal P. C., 1898, is 
heard by two Judges of the Division Bench 
exercismg appellate criminal jurisdiction. 

[19J The learned counsel for the applicant 
stressed the-word ‘whenever’* in the expression 
“whenever it thinks fit" in the section and sub. 
mitted that it provides for successive applica¬ 
tions and permits a High Court to pass an order 
under the section as often as required. The con¬ 
tention of the learned counsel was that if the 
applicant satisfies the Court that he is illegally 
or improperly detained he is entitled to be 
released, notwithstanding that he was unsuccess- 
fut in his previous application. 
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[20] The meanings of the word ‘ whenever” 
as given in the Oxford Dictionary are : at any 
time, every time, as often as. The question is 
whether the word is used in the sense of ‘as 
often as’ in the section. 

[ 21 ] Section 491 of the Code confei’3 a wide 
discretion on a High Court to issue a direction 
of the nature of habeas corpus and the word 
'whenever’ has been used to emphasize that it 
may be done at any time without any limita. 
tion of time, and not in the sense that it may 
be exercised as often as it may be required. 

[2ia] In the Code of Criminal Procedure, 1861, 
there was no provision regarding habeas corpus. 
In the matter of Ameer Khan, 6 Eeng. L. R. 392, 
it was held that the Supreme Court had power 
to issue writs of habeas corpus to persons in the 
mofussil, and that the same power was continued 
to the High Court. 

[22] Section 81 of the Code of 1872 enabled a 
European British subject detained in custody, 
whether within thfe‘limits of the High Court’s 
original jurisdiction or outside those limits, to 
apply for an order for his production. The pro¬ 
cedure indicated in the section was in these 
terms: 

"The High Court, if it thinks fit, may, before issuing 
Buch order, enquire, on affidavit or otherwise, into the 
grounds on which it is applied for, and grant or refuse 
Buch application; or it may issue the order in the first 
instance, and, when the person applying for it is brought 
before it, it may make such further order in the case 
as it thinks fit, after such inquiry as it thinks neces¬ 
sary.” 

The expression therein used was 'if it thinks fit’ 
in order to show that the High Court had a dis- 
cretion in the matter as regards the nature of 
the order to be passed. 

[23] Section 82 enacted that neither the High 
Courts nor any Judge of such High Courts shall 
issue any writ of habeas corpus, nor any other 
writ of the like nature, beyond the Presidency 
towns. 

[24] The Code of 1875 regulated the procedure 
of the High Courts in the exercise of original 
criminal jurisdiction. Section 148 dealt with 
habeas corpus and was in these terms: 

‘‘Any of the High Courts of Judicature at Fort 
William, Madras and Bombay may, whenever it thinks 
fit, direct— 

(b) that a person within such limits (ordinary 
original criminal jurisdiction) be brought up before the 
Court to be dealt with according to law ; 

(c) that a person illegally or improperly detained in 
public or private custody within such limits be set at 
liberty. 

• _ • • • • . , . . . 
and neither the High Court nor any Judge thereof shall 
hereafter issue any writ of habeas corpus for any of 
above purposes.” 

The section empowered the High Courts to 
frame rules to regulate the procedure in cases 


under the section and till such rules were framed,, 
the practice of such Courts as to the obtaining, 
granting and serving of writs of habeas corpus, 
and as to the returns, were to apply in such 
cases. 

[25] The expression 'whenever it thinks fit' 
was reproduced in the Codes of Criminal Proce¬ 
dure which were passed subsequently, 

[26] The Code of 1882 omitted the prohibi¬ 
tion against the writ of habeas corpus and re¬ 
pealed the Codes of 1872 and 1875, but provided- 
in S. 2 that it did not restore any jurisdiction or 
form of procedure not then existing or followedr 
Section 491 made provisions for issuing direc¬ 
tions of the nature of habeas corpus which were 
substantially the same as in S. 148 with this ex¬ 
ception that the power was to be exercised 
within the limits of its ordinary original civil 
jurisdiction and not the original criminal juris, 
diction. 

[27l The Criminal Procedure Code of 1898 
repealed the Code of *1882, but reproduced S. 491 
as it stood in the Code of 1882 and S. 2 was to 
the same effect as S. 2 of the earlier Code. 
Section 2 of the Code of 1898 was repealed by 
the Amending and Repealing Act of 1914 , but 
the prohibition against the prerogative write 
contained in the Code of 1875 still continues by 
reason of S. 4 of the Amending and Repealing 
Act of 1914 and S. 6, General Clauses Act of 1897. 

[28] The Criminal Procedure Code, 1898, wa& 
amended by the Criminal Law Amendment Act, 
XI Cll] of 1923. The effect of the amendment 
was two-fold : ( 1 ) Instead of restricting it to tha 
three High Courts of Judicature at Fort William, 
Madras and Bombay, it empowered all tha 
High Courts to issue directions of the nature of 
habeas corpus ; (2) that the person who was to 
be produced before the High Court must bo 
within the appellate criminal jurisdiction and 
not merely original civil jurisdiction. 

[29] The expression 'whenever ft thinks fit', 
which occurred in S. 148, Criminal P. C., 18751 
was reproduced in S. 491, Criminal P. 0., 1882J 
and forms part of S. 491 of the present Code- 
The expression has been used in the sense that 
a High Court has a discretion in the matter as 
regards the nature of the order to be passed and I 
to ^emphasize that a High Court may pass anl 
order under the section at any time and not inj 
the sense that it may pass an order as often asf 
required notwithstanding that it had dealt with! 
the matter previously. 

[30] If the intention of the legislature was to 
empower a High Court to deal with the matter 
on a fresh application, notwithstanding the dis¬ 
missal of a previous application made under tha 
section, it would have said so in dear and 
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unambiguous terms and not left it to be gather- 
ed by implication. 

[31] Seotion 869, Criminal P. C., 1898, enacts 
that save as otherwise provided by the Code 
or by any other law for the time being in force 
or, in the case of a High Court, by the Letters 
Patent of such High Court, no Court, when 
it has signed its judgment, shall alter or review 
the same, except to correct a clerical error. An 
order passed under s. 491 of the Code is a judg¬ 
ment within the meaning of S. 369, because it 
finally determines the legality or the propriety 
of the detention and the question whether the 
applicant is entitled to be released. Section 491 
of the Code makes no provision for review. 

[32] There is no provision in the Code for a 
review of a sentence or order passed by a cri¬ 
minal Court similar to o. 47, R. 1, Civil P. C., 
1908, which empowers a civil Court to review 
a decree or order passed by it on the fulfilment 
of the conditions stated therein. 

[33] In Dabu Baut v. Emperor , 61 Cal. 165: 
(A. I. R. (20) 1933 cal. 870 : 34 Cr. L. J. 1100) 
it was held that a Criminal Bench of a High 
Court, when it has once signed its judgment, has 
no powor to alter or review it, even if made 
without jurisdiction, except to correct a clerical 
error. The case was reversed by the Judicial 
Committee in The King Emperor v. Dabu 
Baut , 62 Cal. 983: (A. I. R. (22) 1935 P. C. 89: 86 
Cr. L. J. 838) on another point. The proposition 
set out above, however, remains true. 

. [34] In Emperor v. Banivarilal, 57 ALL. 867: 
(A. I. R. (32) 1935 ALL. 466 : 36 Cr. L. J. 1286) it 
was held that the High Court had no jurisdiction 
to entertain a fresh application for revision after 
it had dismissed a previous application made 
through jail. 

[35] In Laxman Rao v. The Crown, I. L. R. 
<1940) Nag. 267 ! (A. I. R. (25) 1938 Nag. 74 : 39 
Cr. L. J. 116 ) Pollock J. held that it had no 
power to review an order passed by him in a 
criminal case. 

[36] Section 561A was inserted in the Code of 
Criminal Procedure, 1898, by an amendment 
made in 1923. The seotion stated that nothing 
in the Code shall be deemed to limit or affect 
the inherent power of the High Court to make 
such orders as .may be necessary to give effect 
to.any order made under the Code or to prevent 
abuse of the process of the Court or otherwise to ' 
secure the ends of justice. 

[37] As stated by the Judicial Committee in 
The King Emperor v. Khwaja Nazir Ahmad , 
J.L.R. (1945) Lah. 1 at p. 7: (A.I.R. (32) 1945 P.O. 
*18: 46 cr. L. J. 413) the section gives no new 
powers; it only provides that those which the 
Court already inherently possessed shall be pre¬ 
served and is inserted, lest it should be con¬ 


sidered that the only powers possessed by the 
Court are those expressly conferred by the Cri¬ 
minal Procedure Code and that no inherent 
power had survived the passing of the Code. 

[38] In Emperor w. Bamuarilal, 57 ALL. 867; 
(A. I. R. (22) 1935 ALL. 466 : 36 Cr. L. J. 1286); 
Dabu Baut v. Emperor, 61 Cal. 155 : (a. I. R. 
(20) 1933 cal. 870 : 34 Cr. L. J. noo); Raju v. 
Crown, 10 Lah. 1 : (a. I. R. ( 15 ) 1928 Lah. 462 : 
29 Cr. L. J. 669) and Laxman Bao v. The 
Crown , I. L. R. (1940) Nag. 267 .* (A. I. R. (25) 
1938 Nag. 74: 39 Cr. L. J. 116) it was held 
that a High Court had no inherent power to 
alter or review a judgment in a criminal case 
and that S. 561A did not modify or alter S. 369, 
Criminal P. C., 1S98, and did not authorise a 
High Court to review or alter its judgment or 
order in a criminal case. 

[39] Clause 18 of our Letters Patent enaots that 
there shall be no appeal to the High Court from 
any sentence or order passed by the Courts of ori¬ 
ginal criminal jurisdiction which may be con- 
stituted by one or more Judges of this Court. 
The clause further states that it shall be at the 
discretion of any such Court to reserve any 
point or points of law for the opinion of this 
Court. 

[40] Clause 19, which enables this Court to 
review the case, finally determine such point 
or points of law and thereupon to alter the 
sentence passed by the Court of original juris¬ 
diction and to pass such judgment and sentence 
as to this Court may seem right, has clearly no 
application as no point of law was Reserved for 
the opinion of the High Court and as the pre¬ 
vious Order 1 in Miscellaneous Criminal case 
No. 228 of 1948 was not 'passed in the exercise 
of its original criminal jurisdiction. If, however, 
the order be treated as one passed in the exer¬ 
cise of original criminal jurisdiction, cl. 18 is 
attracted and no appeal lies against the order. 

[41] No appeal lies against an order passed 
under S. 491 of the Code except to a Federal 
Court in cases falling under S. 205, Government 
of India Act, 1935, W’hen a certificate is granted 
by a High Court that the case involves a sub¬ 
stantial question of law as to the interpretation 
of the Act or any Order in Council made there¬ 
under and from the Federal Court to the Privy 
Council under 8. 208 of the Act: vide King 
Emperor v. Sibnath Bannerji, 72 I. A. 241: 
.(A.I.R. (32) 1945 P. C. 156). With special leave 
.of the Judicial Committee, an appeal lies against 
an order of discharge passed under S. 491, Crimi¬ 
nal P. C., 1898: vide King Emperor v. Vimala-\ 
bai Deshpande, I. L. R. (1946) Nag. 651: (a.I.r.I 

(33) 1946 P. O. 123: 47 Cr. L. J. 83lJ 

[42] Section 404, Criminal P. C., 1898, enacts 
that no appeal shall lie from any judgment or 
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or« J er of a criminal Court except as provided 
for by this Code or by any other law for the 
time being in force. 

[43] Section 411-A provides for an appeal 
from the sentence of High Court on certain 
conditions. This section is not applicable to the 
case of an order passed by this Court under 
S. 491 of the C'»de. As we have found already, 
no appeal lies against an order passed by a 
Division Bench under S. 491 of the Code to the 
High Court 

[ 44 J On a construction of the terms of s.' 49 i 
and consideration of the several provisions in 
the Code as well as the clauses in the Letters 
Patent, we bave reached the conclusion that we 
have no power to review the order passed by the 
Division Bench on 6th April 1948 ^'Miscellaneous 
Criminal case No. 228 of 1948 and to entertain a 
fresh application under the section for re-consi¬ 
deration of the matter arising out of the same 
order of detention. 

U5l We shall now refer to a few cases: In 
Haidan Beyam v. Jawad All Shah, I. L. R. 
(1934) 56 ALL. 271 : (A. I. R. (2l) 1934 ALL 22 : 
35 Cr. L. J. 493), a Muhammadan lady after 
the disposal of her application under S. 491 for 
custody of her child against her husband filed a 
fresh application under the section. The ques¬ 
tion for decision was whether the second appli¬ 
cation was maintainable. The Allahabad High 
Court has framed no rules under sub-s. ( 2 ) to 
regulate procedure in cases under s. 491 of the 
Code. There was, however, rule no. 8, Chapter I 
of the Rules of the High Court which was in 
these terms ; 

‘‘No application to the same effect or with the same 
objeot as a previous application upon which a Judge 
has passed any order, other than an order of reference 
to another Judge or Judges, shall, except by way of 
appeal, he presented to any other Judge or Judges on 
behalf of any person on whose behalf alone or with 
others such previous application wa3 presented.” 

The rule was framed before the amendment of 
B. 491 of the Code in 1923. The decision of the 
High Court was based upon this rule and it was 
held that the second application was not main¬ 
tainable. It was further held that the .common 
law practice of English Courts, permitting suc¬ 
cessive identical applications for a writ of 
habeas corpus to be made to the Judges, one 
after another, of the High Court of Justice, is 
not applicable to the High Court of Allahabad 
in the case of applications under s. 491, Crimi¬ 
nal P. C., inasmuch as the common law of Eng¬ 
land is not in force in the province and the 
High Court has not the common law right of 
issuing a writ of habeas corpus, but only the 
power, conferred upon it by statute for the first 
time in 1928, of making directions of the nature 
of a habeas corpus. 


[46] In Kishori Lai v. The Crown, I. L. R, 
(1945) 26 Lah. 673, it was held that no appeal 
lay under cl. 10 , Letters Patent, from au order 
of a single Judge rejecting the application of 
the petitioner under S. 491 for a direction in the 
nature of habeas corpus because the Single 
Judge, under 8. 491 of the Code, was exercising 
a criminal jurisdiction and not a civil jurisdic¬ 
tion. It was further held that the High Courts 
in India are not competent to issue a preroga¬ 
tive writ of habeas corpus and their powers are 
entirely contained in ss. 491 and 491 A, Criminal 
P. C. and that the petitioner could not go under 
the law to every Judge in spite of a refusal by 
any one Judge This was a case of a Letters 
Patent appeal from an order of the Single Judge 
which is not the case here, but there are obser¬ 
vations that the English common law is not 
applicable in India and successive applications 
under S. 491 of the Code are not permissible. 

[47] In Emperor v. Halhari Ramaji Chikate , 
60 Born L. R. 188: (A. I. R (35) 1948 Bom. 326: 
49 Cr L. J. 460 S. B.) it was held that the pow¬ 
ers of the Courts in India to issue the writ of 
habeas corpus are controlled and circumscribed 
by S. 491, Criminal P. C., and they have no lon¬ 
ger the jurisdiction to issue the common law writ 
of habeas corpus and to exercise the powers which) 
the Courts in England exercise. It was further! 
held that a detenu cannot make successive 
applications for a writ of habeas corpus and it 
is not open to him to ask for a review of an 
order already made under 8. 491 of the Code. 
These decisions have our respectful concurrence. 

f48] On principle as well as authority, we 
hold that the second application under . 8. 491, 
Criminal P. C., 1898 made by tho applicant for 
his release in respect of his order of detention 
passed by the Provincial Government on 9tb 
Aiarch 1948 is not maintainable. 

[491 The preliminary objection raised by the 
learned Advocate General prevails and we hold 
that the second application made under 8. 491, 
was barred because of the order dated 16 fcb 
April 1948 passed in Miscellaneous criminal 
Case No. 228 of 1948. 

[50] The matter is thus not res novo bui 
res judicata. The application, therefore, fails 
and is dismissed as not tenable. 

D.R.r. Application dismissed . 
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(a) Hindu Law—Stridhan—Power of disposal — 
Property inherited from mother — Daughter has 
absolute power of disposal (Per Sen J). 

Per Sen J.. — According to the Bombay Sobool of 
Hindu Law, a daughter inheriting the property from 
her mother gets an absolute estate aud has full pow. r 
Of disposal. [Paras 27 42] 

The inherited property is saudyika projerty. Even if 
it is not saudyika, it is at any rate stridhan over 
whioh the daughter has absolute power of disposal with¬ 
out the consent of the hU'band. iHi• du law texts arid 
commentaries reviewed.) 30 Bom. 2i9; A. I R (15) 
1928 Nag. 92 and A.IR.(30) 1944 Bom. 224, Dissent.; 
A. I. R (19) 1932 Bom. 559, Bel. on; Case law 
reviewed. [Para 42] 

(b) T. P. Act (1882), S, 65 (a)-Suit to enforce 
mortgage—Mortgagor cannot urge that he had no 
title to convey. 

In a suit by the mortgagee to enforce the mortgage, 
the mortgagor who has mortgaged the property is not 
entitled to urge that he had no tit e to convey. The 
mortgagee is entitled to enforce the mortgage. The 
question as regards the power which ihe purchaser 
will acquire under the deoree for sale is a matter which 
oannot be gone into in this suit. [Para 44] 

Per Bose J. —In a mortgage suit, the question of 
titte is, in the absence of fiaud eto., irrelevant as be¬ 
tween the parties to the mortgage Tho mortgagee 
takes whatever title bis mortgagor has and is entitled 
to enforce his mortgage agamst his mortgagor. It 
does not matter whether both sides knew that the 
mortgagor’s title is imperfect because if the mor'gagee 
is content to take that, he is entitled to it. 'Ihe mort¬ 
gagor engages to give to the mortgagee such tiile as he 
or she has and c&Dnot in a mortgage suit be heard to 
say that he or she did not give su-h an undertaking. 
It is irrelevant whether in fact he or she has tbe title 
he or she purports to convey. [Para 3] 

Annotation : [’45-Com.) T. P. Act, S. 65 N. 4. 

P. B. Padhye — for Appellant. 

K. V. Brahma — for Respondent 2. 

Bose J.—This case is, in my opinion, a very 
simple one. The two defendants Kasabai and 
Radhabai executed a mortgage in favour of tbe 
plaintiff. Tbe plaintiff now sues upon bis mort¬ 
gage. Easabai admitted tbe claim. Hadhabai 
resisted on two grounds: one, that the mortgage 
was without consideration and two, that she bad 
no power to mortgage because the property was 
inherited from her mother and so she could not 
mortgage without her husband's consent which 

consent was not obtained. 

• 

[3] The first Court found that there was con¬ 
sideration and that hi ding of fact was not ques¬ 
tioned either in the lower appellate Court or 
before us. That is therefore now final. 

[8] The other' question involves a difficult 
question of Hindu law which, in iny opinion, 
need not be decided, and I prefer not to express 
any opinion on it one way or the other. In a 
mortgage suit, fbe question of title is. in the 
absence of fraud etc. irrelevant as between the 
parties to the mortgage. Tbe mortgagee takes 
whatever title bis mortgagor bas and is entit’ed 
to enforce his mortgage against bis mortgagor. 
It does not matter whether both sides knew that 


the mortgagor’s title is imperfect because if the. 
morigagee is content to take that he is entitled 
to it The mortgagor engages to givo tbe mort¬ 
gagee such title as he or she bas aud cannot in a 
mortgage suit be hoard to jay that bo or she did 
not give suoh an undertaking It is irrelevant 
whether in fact he or she has tbe title bo or she 
purports to convey. 'Ihe plaintiff is, therefore, 
in my opinion, entitled to tbe deoree be seeks 
against Hadhabai as well as against Kasabai 
who admitted tbe claim. 

[ 4 ] 1 would allow the appeal and decree tbe 
olaim against Radhabai as well on that short 
ground As regards costs I would allow the 
plaintiff b is costs in the first Court but not in 
the lower appellate Court or here because in 
neither Court did he take this simple point. It 
was raised by us here aud we be-trd tbe learned 
counsel for Radhabai on it. All be contended 
was that there was no estoppel be ause both 
sides knew the facts and tLo law. But thero is, 
in my opinion a fallacy in this contention 
because the agreement is to give and take such 
title as Radhabai ha-*. Accordingly, here and in 
the lower appellate Court I would direct each 
party to bear its own costs. 

[5J Sen J. — r l his appeal arises out of a suit 
on a mortgage. The appellant sued to enfo-ce 
the mortgage, dated 3rd June 1925 executed by 
respondents 1 and 2, Kasabai and Radhabai, for 
B8. 2,375. Thearaouno was payable with interest 
on 21st June 1926. Tbe suit was filed on 13th 
June 1941 more than 12 years after the date 
fixed for payment. The claim was within limi¬ 
tation because in calculating the period of 
limitation for the suit the plaintiff was entitled 
under 8 23, Central Provinces and Berar Debt 
Conciliation Act. 1933, and 8. 24, Central Pro¬ 
vinces and Berar Relief of Indebtedness Act, 1939 
to exclude the period between 20th April 1937 
and 15th October 1940 when the proceedings were 
pendings before the Debt Conciliation Board, 
Chikhli, and subsequently before the Debt Relief 
Court, Chikhli for the settlement of the debt. 

[6] Repondent 1 Kasabai admitted the claim 
in full. Respondent 2 Radhabai contested the 
claim and pleaded that the property under mort¬ 
gage was inherited by her from her mother and 
that as a married woman she had no power to 
mortgage tbe property without tbe coneent of 
her hasband and the mortgage in suit was void 
because it was executed by her without the 
consent of her husband. 

[ 7 ] The trial Court held that the property 
under mortgage was inherited by Radhabai from 
her mother and was Asaudayika stridhana pro¬ 
perty and that she had no power of disposal 
without the consent of her husband and that tho 
mortgage was void so Tar as she was concerned. - 
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The trial Court accordingly by the decree dated in civil Suit No. 302 of 1923 and obtained a receipt 


30th June 1912 dismissed the claim as against 
Radhabai and her share of the property but de¬ 
creed the claim in full as against the share of 
Kasabai. The decree was affirmed by the Court 
of the Second Additional District Judge, Buldana, 
on 29th April 1913 in civil Appeal no. 3S-A of 
1913. It is against this appellate decree that the 
present appeal has been tiled. 

[s] The learned counsel for the appellant 
strenuously contended that the appellant was 
subrogated to the rights of the prior mortgagee 
because he paid him off and that he be permit¬ 
ted to fall back upon the right which he acquired 
by subrogation by reason of the payment of the 
prior mortgage. The relevant facts on which he 
based his argument are briefly these. 

[9] Bhagubai and her two sons, Gangaram 
and Namdeo, executed a mortgage (ex. P-7) of 
the plots in suit and a house on 31st January 
1918 in favour of one Rajaram. The mortgagee 
filed civil Suit No. 302 of 1923 to enforce the 
mortgage. In that suit the appellant and the 
respondents were made parties. Exhibit P-9, a 
copy of the entries relating to the suit from the 
register of civil suits, shows that the suit was 
filed on 2Sth July 1923 and a preliminary decree 
for sale was passed on 20 th November 1923. Ex¬ 
hibit P-12 is a copy of the preliminary decree. 
The amount payable under the decree was 
Ps. 1950-S-0 inclusive of interest and costs. The 
date fixed for payment was 20th May 1924. In 
default of payment of the decretal amount on or 
before the due date, the house and Survey No 23 
flituate at mauza Mungsari were to be sold and 
the proceeds of the sale were to be applied in 
payment of the decree. It is not clear from the 
record why the other Survey Nos. viz., 20 and 2G 
which had been mortgaged were not the subject- 
matter of the suit or the preliminary decree. 

[10] The respondents filed Civil Suit No. 15 
of 1924 against Rajaram and others for posses¬ 
sion of Survey No. 26, mauza Mungsari, one of 
plots which is covered by the mortgage in the 
present suit, and obtained a decree on 30th July 

1924 (Ex. p- 13). Under the terms of the decree 
Rajaram was to convey Survey No. 26 to the 
plaintiffs on condition that they paid the amount 
of Bs. 850 to him by 16th March 1925, and that 
if they failed to do so, the suit was to be 
dismissed. 

[ 11 ] Radhabai borrowed Rs. 850 from the 
plaintiff under the mortgage dated 14th March 

1925 (Ex. P-15) executed by her in his favour, 
and agreed to pay that amount on 10th July 
1925 with interest at 2 per cent., per mensem 
with annual rests. Under this deed she mort¬ 
gaged the plots in suit to him. On 21st.March 
1925 the appellant paid«off the decretal amount 


(ex. P-5) on that date for Rs. 1975-12-0 from 
Chandrabai who was then the decree-holder in 
place of her deceased husband Rajaram. 

[ 12 ] The mortgage-deed in suit was executed 
by Kasabai and Radhabai on 3rd June 1925 
for Rs. 2375 : Rs. 89-4-0 taken for agricultural 
purposes and the balance for the satisfaction of 
the amount due to the appellant for the pay¬ 
ment of the decretal amount in Civil Suit No. 
302 of 1923 made by him and the amount due to 
him under the mortgage dated 14th March 1925 
(Ex. P-15). In the mortgage-deed in suit it is 
recited that the appellant was made a defendant 
in Civil Suit No. 302 of 1923 because he was a 
subsequent mortgagee. The date of his mort¬ 
gage has not been mentioned nor a copy of 
the mortgage-deed filed in the case. 

[13] The argument of the learned counsel 
was that these facts prove beyond doubt that the 
appellant as a subsequent mortgagee paid off 
the prior mortgagee and was subrogated to his 
rights. When Radhabai pleaded that the mort¬ 
gage was void, the appellant, subject to the law 
of limitation, should have amended the plaint 
and claimed a relief, in the alternative, based 
on the right of subrogation by reason of the 
payment made by him to the prior mortgagee. 
That alternative claim was never made and was 
not tried. The plaintiff's claim based on sub¬ 
rogation is now out of time. Even the mort¬ 
gage suit was filed more than 12 years after the 
date fixed for payment and the claim was within 
limitation because of the pendency of proceed¬ 
ings before the Debt Conciliation Board and the 
Debt Relief Court, Chikhli. In the circum¬ 
stances of the case, the appellant cannot be per¬ 
mitted to claim a relief based on subrogation 
for which no foundation was laid in the plaint. 

[14] The first question for decision in this 
appeal is whether the mortgage executed by 
Radhabai on 3rd June 1925 was void. 

[15] The plea of Radhabai, respondent 2, was 
that she had inherited the property in suit from 
her mother Bhagubai, that Radhabai had no 
power to transfer the property without the con¬ 
sent of her husband, that the mortgage was 
without his consent and that consequently the 
mortgage was void under the Hindu law. 

[16] In the mortgage-deed dated 3rd June 1925 
(Ex. p-l) there is a recital that the mortgagors 
had received the property which they had mort¬ 
gaged from their mother. In his evidence the 
appellant as P. W. 6 stated that the property 
mortgaged belonged to their mother. 

[17] In his cross-examination, Kisan,husband 
of Radhabai, admitted that she had acquired 
the property of her mother. 


*9*9 Dhon dappa v. Kasabai (Sen J.) Nagpur 20D 


[18] Exhibits r-8 and P-4, the record-of-righfcs 
of mauza Mungsari, show that the property in 
suit originally belonged to Bhagubai and that it 
was inherited by her daughters Kasabai and 
Radhabai. 

[19] The fact that the respondents inherited 
the property in suit from their mother was not 
disputed before us. 

[20] Accordingly, it must bo held that the 
property in suit originally belonged to Bhagubai 
the mother of the respondents, and was inherited 
by them on the death of their mother. 

[ 21 ] It appears from the evidence*, of Radha¬ 
bai that at the date of the mortgage in suit 
Kasabai was a widow. Kasabai had therefore 
power to execute the mortgage so far as her 
share was concerned. 

[22] The contention of the learned counsel 
for the appellant was that Radhabai acquired 
an absolute title over the property in suit 
by inheritance and had full power to alienate 
the property without the consent of her hus¬ 
band and in the alternative, *tho mortgage in 
suit was executed by her with the consent of 
her husband. Counsel also urged that in a suit 
to enforce the mortgage it is not open to the 
mortgagor Radhabai to plead that she had no 
title to convey. 

[23] The first point for consideration is whe¬ 
ther the mortgage in suit was executed by 
Radhabai without the consent of her husband. 
Radhabai is a married woman and her husband 
Kisan is alive. He was examined as 1 D. W. 2 . 
In his evidence he stated that he had not con¬ 
sented to the execution of the mortgage by his 
wife Radhabai. Both the Courts have found 
that the husband did not consent to the mort¬ 
gage in suit. This is a finding of fact and is 
not vitiated in any way and is binding on us in 
second appeal. It must accordingly be held that 
the mortgage in suit was executed hy Radhabai 
without the consent of her husband. 

[24] The next point for consideration is whe¬ 
ther Radhabai had power to execute the mort¬ 
gage dated 3rd June 1925 without the consent of 
her husband, 

[25] Radhabai is governed by the Bombay 
school of Hindu law. According to that school 
.a daughter inheriting the property from her 
father gets an absolute estate : vide Mayne on 
Hindu Law and Usage, 10 Edn., para. 614 , p. 742. 
Franjivandas v. Devkuvrabai , l Bom. H. C. 
130; Nayalram v. Nandkishore , l Bom. H. 0 . 
209; Vijiaranyam v. Laksman , 8 Bom. H. o. 
244 ; Haribhat v. Damodarbhat, 6 Bom. 171; 
Babayi v. Balaji, 6 Bom. 660 ; Bulakhdas v. 
Keshavlal , 6 Bom. 85 ; Bhagirthi Bai • v. 
Kahnujirav, 11 Bom. 285 (F.B.); Janakibai v. 
Bun dr a, 14 Bom.* 612 ; Gulappa v. Tayawa , 31 

1949 N/27 & 28 


Bom. 453 ; (9 Bom. L. R. S3i) ; Vithappa v. 
Savitri, 34 Bom. 610 : (7 I. c. 445 ) ; Kisan 

V. Bapu, A. I. R. ( 12 ) 1925 Born. 424 : (S3 I. 0 . 
196>, Jawahirv. Jaran Lai, 4G all. 192: (a.i.r. 
(11) 1924 ALL. 350) and Balwant Bao v. Baji 
Bao, 4S Cal. 30 5 (A. I. R. (S) 1921 P. C. 59. 

[26] A female inheriting property from an¬ 
other female takes an absolute estate under that 
school : Gandhi Maganlal v. Bai Judah, 
24 Bom. 192 : (1 Bom. L. R. 574). That was a case 
of a grandmother inheriting tho property of a 
granddaughter. It was held that she inherited 
the estate absolutely. This has been followed in 
Narayan v. Waman, 10 Bom. 17 : (a. i. r. ( 9 ) 
1922 Bom. 13i) and Parshotham v. Keshavlal , 

56 Born. 164 : (A. I. R. (19) 1932 Bom. 213). 

[27] As Radhabai inherited the property from 
her mother Bhagubai, she got an af>soluto estate. 
She had full power of disposal and on her death, 
the property, if not alienated, would have passed 
to her heirs and not to the heirs of Bhagubai, 
the last holder. 

[2S] Tho position of a daughter under the 
Bombay school of Hindu law may bo compared 
to the position of a daughter under the Benares 
school of Hindu law. Under the latter school, a 
daughter gets a limited estate whether she in¬ 
herits from her father or from any other female. 
She has got a life estate. She can enjoy or trans¬ 
fer it during her lifetime. She has full power of 
disposal so as to bind the reversioners provided 
the alienation is for legal necessity or for the 
benefit of the estate. On her death the property 
passes not to her heirs but to the heirs of the 
last holder, while according to the former school 
it passes to her heirs and she has absolute power 
of disposal. Radhabai had, therefore, power to 
execute the mortgage without the consent of her 
husband and the mortgage is not void because 
she had not obtained the consent of her husband. 

[29] The view taken by the Courts below 
makes the position of a daughter under tho 
Bombay school of Hindu law worse than that of 
a daughter under the Benares school. Accord¬ 
ing to the view taken in the lower Courts Radha¬ 
bai had no power to alienate the property even 
for her lifetime. The question is whether this 
view is sound. 

[301 The decision of the lower Courts is based 
on Bhau v. Raghunath, 30 Bom. 229 ; (7 Bom. 

L. R. 936). In that case a daughter who had in¬ 
herited the property from her mother bequeathed 
it. The husband thereupon filed a suit for declara¬ 
tion that the will was void because it was not 
consented to by him. After quoting from the 
Mayukha (chap. 4, S. 10 , p. 93 of Mr. Mandlik’s 
edition) Sir Lawrence Jenkins observed that 
except as to the kind known as Saudayika, a 
woman’s power of disposal over her stridhan is 
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during coverture subject to her husband’s con¬ 
sent. As the husband had not given his -consent 
to fcbe will, it was declared void and inoperative 
as against the husband. 

[ 31 ] This case was followed with approval in 
Vithu v. Maroti A. I. R. (16) 1923 Nag 92 : (107 
I. c. 198 ) and in Sarubai Balakdas v. Narayan. 
das Bciiragi, I. L. R. (1943) Horn. 314 : (A. I. R. 
(30) J.943 Bom. 224). 

[32] The proposition, that except as to the 
kind known as Satidayika, a woman’s power of 
disposal over her stridhan is duriDg coverture 
subject to her husband’s consent, is not justified 
by the ancient Hindu law texts or the com¬ 
mentaries and is not sound. This is also the view 
which ha3 been taken by the text book writers : 
Mayne on Hindu Law and Usage, para. G18, 
p. 749 ( 10 th Edn.): and Gupte, Hindu Law in 
British India, Edn. 2, p. 572. 

[33] In all the commentaries verses from 
Katyayana Smriti have been freely quoted. The 
Smriti itself was not available. In 1927 Mr. Nara- 
yana Chandra Bandopadhyaya published about 
600 verses of Katyayana. The work, however, 
was left imcomplete. In 1933 Mr. P. V. Kane 
reconstructed Katyayana Smriti and published 
his edition of Katyayanasmriti on Yyavahara 
(Law & Procedure). The treatment of 9tridhan 
in Katyayana Smriti is complete and exhaustive. 
The Smriti first enumerates the different kinds 
of stridhan and defines them and then states the 
powers of disposal. I shall quote the translation 
of relevant verses from Kane’s edition of Katya¬ 
yanasmriti. 

[34] In verse 894 there is a statement of six 
different kinds of stridhan mentioned in the 
ancient Smritis like Manu and others. Verses 
896, 896. 897 and 898 define adhyagni, adhya- 
vahanika, priti datta, and sulka stridhana 
respectively. 

[86] Verses 899 and 900 state : 

Whatever is obtaiDed by a woman after mar¬ 
riage trom the family of her husband and also wbat is 
similarly obtained from the family of her (father’s) 
kinsmen is said to be anvadheya (gift subsequent). 

900. Whatever is obtained by a woman through affec¬ 
tion after her marriage from her husband or from her 
parents, that is anvadheya. This is the view of Bhrgu.” 

[36] Then follows the definition of Saudayika 

stridhan property in 901 as under : 

“901. That is known as saudayika which is obtained 
by a married woman or by a maiden in her husband’s 
or father’s house from her brother or from herparentB.” 

[87] Verse 904 is important and runs as 
follows : 

904. In that wealth which is obtained (by a woman) 
by mechanical arts or from a stranger through affection 
the ownership is of the husband; the rest is declared to 
be the stiidhana.” 

The powers which a woman has over her sauda. 
yika property are stated in verses 905, 906 
and 907 : 


"905 90G. On obtaining wealth of the saudayika 
kind it is held (lit. desired) that women.have independent 
ownership (over it), since it was given by them (by the 
kindred) as a support in order that they may not he re¬ 
duced to a terrible (or wretched) condition. It has been 
declartd that women always have independence in 
saudayika wealth as regards sale or gift at their plea¬ 
sure and even in immovables (if saudayika). 

907. A woman, when her husband is dead, may deal 
with the gift given by her husband just as 6he pleases; 
but she should preserve it while he is alive; or she may 
spend (the affectionate gift of the husband) on his 
family.” 

[38] The power which a woman has over her 
stridhana is indicated in verse 911 : 

” 911 . Neither the husband, nor the son, nor the 
father, nor the brothers have authority (or power) over 
stridhana .” 

[39] A close scrutiny of these verses establi¬ 
shes that except the property acquired by a 
woman by mechanical arts or under gifts from 
strangers, she has absolute power of disposal 
over her stridhana . The property acquired by 
inheritance by Radbabai does not fall under ei¬ 
ther of these categories. It was, therefore, her 
stridhana over which no restrictions had been 
imposed under the ancient Hindu law texts or 
the commentaries and over which she had comp¬ 
lete power of disposal and which was not fettered 
in any way by the control of her husband. 

[40] In Venkatareddi Mardeppa v. Han - 
mantgouda Bamangouda , 57 Bom. 85 ; (A. I. R. 
(19) 1982 Bom. 659) it was held that the property 
bequeathed to a woman by her maternal grand¬ 
father is her saudayika stridhana, which she is 
competent to alienate without the consent of her 
husband. 

[41] The property in suit was acquired by 
Radhabai by inheritance from her mother and 
it is saudayika stridhana within the meaning of 
the verse 901 of the Katyayana Smriti. 

[42] I accordingly hold that the view of the 
Courts below was wrong. The property in suit 
was saudayika property. Even if it was not 
saudayika, it was at any rate stridhana over 
which Radhabai had absolute power of disposal 
without the consent of her husband. The mort¬ 
gage deed in suit was valid even though it was 
executed by Radhabai without the consent of her 
husband. 

[43] The second question for consideration is 
whether it is competent for Radhabai to chal¬ 
lenge her want of title in this suit. 

[44] This is a suit by the mortgagee to enforce 
the mortgage executed by Radhabai and Kasabai. 
He has obtained a decree as against Kasabai. He 
wants to enforce the mortgage as against Radha¬ 
bai also. Under cl. (a) of 8. 65, T. P. Act 1883, 
the mortgagor is deemed to contract with the 
mortgagee that the interest which the mortgagor 
professes to transfer to the mortgagee subsists,- 
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and that the mortgagor has power to transfer 
the same. Radhabai mortgaged the property to 
the plaintiff who is entitled to enforce the mort¬ 
gage. 8he is not entitled to urge in the mort¬ 
gage suit that she had no title to convey. The 
mortgagee is entitled to enforce the mortgage. 
The question as regards the power which the 
purchaser will acquire under the decree for sale 
is a matter which cannot be gone into in this suit. 
The appeal succeeds on this ground also. 

[45] I would allow the appeal and decree the 
claim of the plaintiff against Radhabai also. The 
parties should bear their own costs in this Court 
as well as in the lower appellate Court because 
the point that the question of want of title is 
foreign in a mortgage suit was not raised. The 
plaintiff should get his costs in the trial Court 
against Radhabai. 

[46] By the Court. — In accordance with 
our opinions delivered today, we allow the ap¬ 
peal, set aside the decree of the lower appellate 
Court and direct that the usual mortgage decree 
be passed against Radhabai also. The plaintiff 
will get his costs in the trial Court against 
Radhabai. The parties will bear their own costs 
in this Court as well as in the lower appellate 
Court. Radhabai is allowed six months time for 
payment of the decretal amount with costs. 

V *B.B. Appeal allowed . 

A. I. R. (36) 1949 Nagpur 211 fC.N. 85.] 

Sarwate J. 

Manoharsingh Nathasingh —Plaintiff — 
Applicant v. Parmeshari w/o Nathasingh and 
others — Defendants — Non.applicants. 

Civil Revn. No. 201 of 1946, Deoided on 13th July 
1948, from order of Addl. Dist. Judge, Abola, D/- 2nd 
April 1946. 
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tied to he manager of such property — Suit falls 
under S. 7 (iv) (c) and not under Court-fees Art 
(1870). Sch. II, Art. 17. Ct 

The question has to bo determined' by lookin'* 
at tho substance of the plaint only, whether the sufi 
is really ono for a declaration with a consequent al 
relief or is only a camoutlago attempt in words to dis¬ 
guise a specific relief claimed in tho garb of a suit for 
declaration without a consequential relief: A. I. k foo, 
1942 Lah. 209, Foil . [Para 6] 

At the time of his death, tho plaintifi’s father left 
behind him large properties which were alleged to bo 
only his self-acqnired properties. The defendants (plain¬ 
tiff s mother, brother and sister) who were living with 
the lather became possessed of these properties. Tho 
plaintiff, who was living away, came, after his father’s 
death, and brought a suit against the defendants 
claiming for declaration that ho had a share in tho pro¬ 
perties and that be was entitled to act as manager of tho 
family of the parties in respect of properties. In respect 
of each of these reliefs a fixed court-fee of Rs. 20 was 
paid: 

Eeld , that the consequential relief for possession was 
indicated which was necessary for the plaintiff to claim 
and therefore, the suit fell under S. 7 (iv) (c) and not 
under Art. 17, Sch. 2. [Paras 7, g] 

Annotation : (’44-Com.) Court-fees Act, S. 7 (iv) (c) 

1 Pt # 7, 

..(c) Court-fees Act (1870), S. 7 (iv) (c) _ Plaint 
disclosing necessity to ask further relief than mere 
declaration—Court cannot compel plaintiff to claim 
such relief — Suit fails under S. 42, Specific Relief 
Act if such relief is not claimed. 

Where the plaint discloses the necessity to ask 
further relief than mere declaration the Court cannot 
compel the plaintiff to claim such relief or deem such 
relief to have been claimed and demand ad valorem 
court-fee. It is for the plaintiff to decide whether he 
would claim Buoh further relief or faoe the possibility of 
the 3uit being dismissed under S. 42, Specifio Relief 
Act: A. I. R. (19) 1932 All. 316, Re}. [p ara 12] 

Annotation : (’44-Com.) Court-fees Act, S. 7 (iv) (cl 
N. 1, Pt. 11. ' 

P. R. Padhye —for Applicant. 

B. R. Mandlekar —for Non-applicants. 
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(a) Court-fees Act (1870), S. 12 —Scope-Section 
provides means for protection of court-fees revenue 
and does not afford remedy to litigant against 
demand of additional court-fee—Remedy of litigant 
is under S. 115, Civil P. C. — Civil P. C. (1908), 
S. 115. 


Section 12 is intended to provide a means for prof 

tion of coart-fees revenue and is not intended to aft 

a remedy to a litigant against a demand of addltio 

oourt-fee which he may be unable to pay and whioh 

/kxToi“^ d not legally be demanded of him : A. I. 
(5) 1918 P. 0. 188, Bel. on. [ Para 

c J^ r t 8 rt UC |!l a * Pe r 0l ?. th ! only way t°seek redress wo 

P O 1 T b R t / 9 M V iQRa M tet,ereDCe onder 9 - 115 > C 

Pt^T^Pt 6 44 COm,) Court ' ,eea Aot » S. 12, * 

(b) Court-fees Act (1870), S. 7 (iv) (c)-Wbetl 
8uit ,8 . realI y one for declaiation with consequent 
t i - 18 *° determined by looking to substar 
of plaint — Plaintiff rot in possession of his c 

ceased father’s self-acquired property _ Suit' 

mere declaration that he has share in and is en 


Order. —The applicant Manoharsing who is 
a son of Sardar Nathasing has brought a suit 
No. 3-A of 1946 in the Court of the 1 st Additional 
District Judge, Akola, against the non-applicants 
who are his mother, minor brother and un¬ 
married sister. Nathasingh died on 18th June 
1944 leaving behind large properties which are 
described in Schs. a. to F. These are alleged to 
be his self-acquired properties. The reliefs claimed 
by the plaintiff with which we are concerned in 
this revision are: (l) a declaration that he and 
his brother, defendant 2 are the joint owners of 
these properties, his own share therein being one- 
half, his mother being entitled to maintenance 
for life and the sister being entitled to main¬ 
tenance till she is married and a provision for 
her marriage, and ( 2 ) a declaration that he (the 
plaintiff) is entitled to act as manager of the 
family of the parties in respect of these proper¬ 
ties. In respect of each of- these two reliefs a fixed 
court-fee of rs. 20 has been paid. 
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[2] On behalf of the defendants a contention 
was raised that the plaintiff should pay court- 
fee ad valorem on the value of the share claimed 
by him of these properties. The trial Court has 
found that court.fee is payable acl valorem and 
has ordered the plaintiff to amend his plaint as 
regards valuation for purposes of court fee and 
to pay ad valorem court fee on such value. 
Against that order this revision petition has been 
filed. 

[3l Nathasingh though originally a resident 
of the Punjab had been carrying on business as 
a contractor at Akola and had settled down 
there. The defendants lived ■with him at Akola 
till he died. For some years before Nathasingh’s 
death, the plaintiff had been living in the Punjab 
and doing some business there. On Nathasingh’s 
death however he came down to Akola and 
wanted to take charge and management of all 
these properties. Defendants 1 and 2 resisted 
him. In consequence, there were proceedings 
under S. 145, Criminal P. C., and eventually the 
Magistrate attached the properties, appointed a 
receiver to be in charge of them as he was 
unable to decide which party was in possession. 
The plaintiff was thus driven to file the suit. 

[ 4 ] The non-applicants have raised an objec¬ 
tion that no revision lies. In Nathu v. Ratan. 
singh, 29 N. L. it. 125 : (a. i. r. ( 20 ) 1933 Nag. 
107) a Full Bench of the Judicial Commis¬ 
sioner's Court no doubt held that when a Court 
holds on a point of law involved that the court- 
fee paid is insufficient, there can be no interfer¬ 
ence in revision on the ground that the revisional 
Court takes a different view on suoh points of 
law. But this has been dissented from by a Full 
Bench of this Court in Balaji Dhumnaji 
Koshti v. Mt. Mukta Bai, 1 . L. R. (1938) Nag. 
106 : (a. 1 . r. (25) 1938 Nag. 122) in which 
the view taken is that an order demanding 
additional court-fees on a memorandum of 
appeal is revisable, though one accepting the 
court-fees paid is not. One reason for whioh such 
interference in revision was considered to be 
appropriate has been thus stated : 

"It is not desirable that litigation should end in so 
unsatisfactory a fashion or that litigants should, without 
remedy, be compelled to pay a sum which may be 
beyond their resources save at the cost of great sacrifices 
which in law ought never to have been demanded.” 

In Hiralalsa v. Bambhu , 1946 N. L. J. 110 : 
(a. 1 . r. (39) 1946 Nag. 160), Niyogi J. has pre¬ 
ferred to follow the view taken in Nathu v. 
Ratansingh, 29 N. L. R. 125 : (A. I. R. (20) 1933 
Nag 107 F. B.) to the one adopted in Balaji 
Dhumnaji Kosliti v. Mt. Mukta Bai, I L. R. 
(1939) Nag. 106 : (A.I.R, (25) 1938 Nag. 122 (F.B.)). 
The learned Judge appears to have been mainly 
influenced in favour of the view that no revision 
is tenable because in his opinion S. 12 ( 2 ), Court- 


fees Act, provides for the correction of an 
erroneous decision of a lower Court by a Court 
of appeal, reference or revision. He also thought 
that the Judges responsible for the decision in 
in Balaji Dhumnaji Koshti v. Mt. Mukta 
Bai , I. L. R. (1938) Nag. 106 : (A. I. R. (25) 1938 
Nag. 122 F. B.) did not have their attention 
drawn to this provision in the Court-fees Act. 
This is not however so. The Judges have quoted 
the following decision of the Privy Council in 
Bachappasubj-ao v. Shidappa Venkat Rao , 43 

Bom. 507 : (A. I. R. (5) 1918 P. C. 188). 

"The Court-fees Act was passed not to arm a litigant 
with a weapon of technicality against his opponent, but 
to secure revenue for the benefit of the State. This is 
evident from the character of the Act, and is brought 
out by S. 12, which makes the decision of the first 
Court as to value final as between the parties, and 
enables a Court of Appeal to correct any error as to this, 
only where the First Court decided to the detriment of 
the revenue.” 


It cannot therefore be said that the provision in 
S. 12 , Court-fees Act, was not present to the 
minds of the learned Judges. In fact, the scope 
of 8. 12 has been pointed out in the above quoted 
decision of the Privy Council. It is that where 
the opposite party has raised a point that court- 
fee paid is insufficient but the Court decides that 
it is sufficient and allows the proceedings to 
continue the additional court-fee may be deman¬ 
ded by a Court of Appeal if it is satisfied that 
the point was deoided in the first Court to the 
detriment of revenue. Section 12 is thus intended 
to provide a means for protection of court-fees 
revenue and is not intended to afford a remedy, 
to a litigant against a demand of additional 
court-fee which he may be unable to pay and 
which he thinks could not be legally demanded 
of him. For such a person the only way to seek 
redress would seem to be to invite interference 
under S. 115, Civil P. C. I prefer to follow the 
view in: Balaji Dhumnaji Koshti v. Mt. 
Mukta Bai, 1 . L. R. (1938) Nag. 106 : (a. I. B. 
(25) 1938 Nag. 122 F. B.) and hold that the revi¬ 
sion lies. 


[ 5 ] The learned Additional District Judge 
inds that on a perusal of the plaint itself it is 
dear that the plaintiff not being in management 
)r possession of the properties i9 seeking to have 
ill the properties in his possession and exclusive 
management by the relief of a mere declaration 
ihat he has a share and is entitled to be a 
manager. This is what the learned Judge has 
3tated in para. 8 of his order : « 

“What really matters are the allegations in the ^aint 
and the reliefs sought. A careful consideration of tnese 
leave? no manner of doubt in my mind that what tn 
plaintiff seeks to obtain by such a devious modeis 
the control or possession of Nathasingh s estate, 
this he wants to do by claiming two declaratory reliefs. 
One need not go into the merits of his demand for the 
second declaration to entitle him to act as a manager o 
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the family with regard to this suit property. There is 
no doubt that he is out of possession and his title is 
contested. What he claims is not a mere ohango in the 
form of his possession and enjoyment, as both are non¬ 
existent at the date of tho suit. What he will have to 
claim either as a coparcener or as a manager is tho pos¬ 
session of either his alleged half share or the possession 
of whole estate in euit. The claim in the form merely 
of the two declaratory reliefs would not do. Even under 
a decree granting such reliefs plaintiff would find it 
dififionlt to get possession of all the property mentioned 
in schedules annexed to plaint.” 

[6] The question has no doubt to be deter- 
mined by looking at the substance of the plaint 
only whether the suit is really one for a declara¬ 
tion with a consequential relief or is only a 
camouflage attempt in words to disguise a 
specific relief olaimed in the garb of a suit for 
declaration without a consequential relief : Har- 
kishan Lai v. Barkat Ali, A.I.R. (29) 1942 Lab. 
209 : (202 I. C. 174). 

[7] The consequential relief here indicated is 
for possession of the properties, and if that is 
necessary for the plaintiff to claim, the suit will 
fall under S. 7, cl, (iv) (c), Court-fees Act, as the 
learned Additional District Judge finds the suit 
to be and will not be a suit for mere declaration 
falling under Art. 17, sch. 2, Court-fees Act, as 
the plaintiff asserts it should be taken to be. In 
the plaint the plaintiff states that there was no 
ancestral property in the hands of Nathasingh 
and all the property in suit was his self- 
acquired property. The plaintiff as a son of 
Nathasingh did not therefore have any vested 
interest and possession with Nathasingh in any 
property by reason of which it may be possible 
to assume that he would be in touch with even 
the self-acquired properties of Nathasingh to be 
able to get into their possession of the ordinary 
course when Nathasingh passed away. The plain¬ 
tiff was then living in the Punjab. It is evident 
that there was disagreement between the plain¬ 
tiff and Nathasingh due to which the plaintiff 
had to go and stay in the Punjab and eke out a 
living there while Nathasingh was carrying on a 
large and profitable business as contractor in 
these Provinces in partnership with his brothers 
and even cousins. The defendants were on the 
other hand living with Nathasingh at Akola and 
naturally they would step into possession of the 
properties of Nathasingh when he died. After 
Nathasingh’s death, the plaintiff came down to 
Akola and tried to wrest possession and control 
from the defendants. He was resisted but still 
he managed to take possession by force of a part 
of the residential house and some securities whioh 
were in it and in view of the apprehension of a 
breach of peace due to his attempt to resort to 
force in this way, the 8ub.divisional Magistrate 
had to take action under S. 145, Criminal P. C. 

[8l The plaintiff as he claims may be entitled 


to joint possession of tho properties with tho 
defendants as co-heir. This however does not 
assume that ho is already in joint possession 
and control of the properties and because tho 
defendants seek to question his right as co-heir 
or to management that it has becomo necessary 
for him to sue for mere declarations. The house 
properties described in sch. a have been attached 
and put in charge of a Receiver by the Magis¬ 
trate. The appointment of such Receiver can bo 
superseded by the civil Court because now the 
civil Court has seisin of the matter and would 
have jurisdiction to appoint its own Receiver 
under o. 40, Civil P. C. In order to determine 
as to whom the Receiver, if appointed, should 
make over possession of the properties, the 
Court must also decide the question as to who is 
entitled to possession and ft) what extent. A 
direction from the civil Court to this effect will 
be necessary before the Magistrate would call 
upon the Receiver to hand over the properties 
to the plaintiff. It is not that automatically the 
plaintiff is given the two declarations that the 
Receiver has to surrender the properties to him. 
In fact as the learned Additional District Judge 1 
has pointed out, the second declaration sought 1 
by the plaintiff implies that the defendants' 
should he deprived of the joint control and! 
management of the properties to which they! 
would be entitled as co-heirs and they should bo| 
given an exclusive control and management of| 
the property. This is a consequential relief 
which the plaintiff must claim. 

[9] Bank deposits and investments described 
in Sch. B stand in the names of the defendants 
and only because the plaintiff has removed the 
securities and documents evidencing the deposits 
from the house, he does not become entitled to 
collect the moneys. It is only when the Court 
gives a direction that though the securities are 
made out in the names of the defendants, the 
plaintiff is entitled to get a certain share' of the 
moneys, that he will be enabled to collect the 
amounts. 

[10] In respect of the amounts held by the 
Imperial Bank and the Reserve Bank which are 
described in sch. C, the plaintiff has obtained a 
succession certificate on the basis of which he 
says he will be able to get these moneys from 
the Banks. He may, if he likes, withdraw his 
claim in respect of those items and if he does, 
their value will not be included in the value of 
the subject-matter on which ad valorem court- 
fee will be payable. 

[ 11 ] The trial Court has determined the 
proper value of the various items of the pro¬ 
perties in suit and that part of the order has 
not been challenged in revision. About the pro¬ 
perties in the other schedules he has accepted 
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the plaintiff’s right to value them notionally as 
he ha9 done so that if he pays court-fee on such 
value, that will cover any consequential relief 
"which the plaintiff has to claim in respect of 
those properties. 

[ 12 ] The learned Additional District Judge is 
right in his observations in para. 8 of the order 
quoted above. The plaint undoubtedly discloses 
the necessity for the plaintiff to ask for further 
relief than mere declarations. The Judge con- 
cedes that the Court cannot compel the plaintiff 
to seek the further relief of possession as con¬ 
sequential upon the declaration. The plaintiff 
may have an idea that he would not be under 
necessity of claiming possession through Court 
and a3 soon as he gets the declarations he could 
under cover of them recover all properties from 
the defendants. ‘What the Court has directed 
here is not that the plaintiff should have claimed 
a consequential relief in this suit for declaration 
and that not having done so, he should be 
deemed to have claimed such relief and must 
^therefore pay court fee ad valorem. The Court 
should bo taken to have pointed out that having 
regard to the nature of the claim the plaintiff 
ought to claim a further relief of possession as 
consequential and if he does not do so his suit 
might fail under s. 42, Specific Relief Act: 
Muhammad Ismail v. Liyaqat Hussain, a.I.r. 
(19) 1932 ALL. 316 : (no I. c. 191). It is for the 
plaintiff to decide whether he will amend the 
plaint and seek the further relief as suggested 
or face the possibility of the suit being dismissed 
under s. 42, Specific Relief Act. 

[13] The order of the lower Court i9 therefore 
right. The application in revision is dismissed 
with costs. 

GMJ - Application dismissed. 
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Hidayatullah J. 

Paiku Kashinath and another—Applicants 
v. Oaya w/o Motiram — Non-applicant. 

Civil Revn. No. 180 of 1946, Decided on 17th Febrn- 
ary 1948, from order of Addl. Sub-Judge, Second Class. 
Wun, D/- 22nd January 1946. 


Stamp Act (1899), S. 61 — No jurisdiction to re¬ 
open case to impound document alter signing of 
— Gas e re-opened to impound document_ 

? 1 ?re C «“ r . t . ha8 jurisdiction to revise order under 
b. 115, Civil p. c. 


A Court has no jurisdiction to reopen a case t 
impound a document after the deoree is signed am 
action under S. 61 alone is possible after that stage 
A. I. R. (24) 1937 Mad. 763 ; 8 Mad. 564 and A. LB 
(17) 1930 Bom. 892 (F.B.), Rcl. on. [Para 5 

Where tho lower Court purports to reopen the cas 
and has in fact passed an order impounding the deed ii 
the civil suit itself : 


Held that was enough to give the High Court juris¬ 
diction to revise the order under S. 115, Civil P. C.: 
A. I. R. (24) 1937 Mad. 763, Foil. [Para 6] 

Annotation: (’45 Com.) Stamp Act, S. 61, N. 1. 

D. B. Padhyc — for Applicant. 

W. B. Pendharkar — for Non*applicant 2. 

Order. — This is ao application for revision 
of an order dated 22nd January 1946 passed by 
Mr. M. V. Gokhale, Additional Civil Judge, 
Class IT, in civil suit No. 73A of 1940, decided 
on 13th February 1943, 

[2] During the trial of the case twojlpcuments 
Exs. P-3 and D-2 were produced. They were 
exchange deeds concerning immovable property. 
The Court did not impound these documents 
and proceeded to judgment which was delivered 
on 13th February 1943. After this an appeal was 
filed and disposed of on 12th February 1944. 

[3] On 27th July 1945 the Court reopened the. 
case to impound the documents and passed the 
following order : 

‘‘27-7-1945. Record received from the District Judge 
Amraoti with a note of irregularities for impounding 
documents, Ex. P-3 and Ex D-2. Mr. Elkunohwar for 
plaintiff and Mr. Katpatal for defendants oalled. Issue 
notices free of costa to the parties conoerned for pay¬ 
ment of stamp duty and penalty. Case for 15th August 
1945. 

Sd. M. V. Gokhale 
A. S. J., IL Class.” 

On 22nd January 1946 the Court passed an order 
impounding the document and ordered the par¬ 
ties to pay the stamp duty and the penalty 
imposed giving them one month in which to 
pay it. Each of the applicants was ordered to 
pay half the amount ordered to be recovered 
from them. Against this order the present appli¬ 
cation for revision has been filed. The conten- 
tion is that the two documents did not effect 
any transfer but merely recorded the fact of a 
transfer that had already taken place. It was 
also contended that the Court below being 
functus officio after signing the decree had no 
jurisdiction to impound the document and to 
order the recovery of the stamp duty and the 
penalty. 

[ 4 ] Puranik J. before whom the case came in 
motion issued notice to the Advocate-General. 
At the hearing Mr. W. B. Pendbarkar, Addi¬ 
tional Government Pleader, appeared to show 
cause. He contended on the authority of In re 
Narayandas, I. L R. (1943) Nag. 520: (a. I. R. 
(30) 1943 Nag. 97) and Lokmat Motor Service 
v. New Lokmat Lodging, 1 . l. b. (1945) Nag. 
928 : (a. I. R. (32) 1945 Nag. 178) that no notice 
ought to have issued to the Advocate General 
and he requested that he be discharged. Though 
the question concerns revenue no provision 
exists for such notices and in many oases the 
Court is left without assistance to the detriment 
of the State. However, at my requeet Mr. Pen- 
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dharkar argued the case and I am grateful to 
him for his assistance. 

[5] There is no doubt that a Court has no 
jurisdiction to reopen a case to impound a docu¬ 
ment after the decree is signed and action under 
:S. 61, Stamp Act, alone is possible after that 
stage.-The lower Court had no jurisdiction to pro¬ 
ceed in the way it did: see Chunduri Pandkala 
Rao v. Penugonda Kumar a swam i, a.i.b. (24) 
1937 Mad. 763: (46 M. L. W. 470), Reference 
under Stamp Act, S. 4G, 8 Mad. 564 (F.B.) and 
-Collector, Ahmednagar v. Rambhau, A.I.R. (17) 
1930 Bom. 392 : (128 I. C. 31 F. B.), and the cases 
cited in these rulings. 

[6] It was argued that I have no jurisdiction 
under 8. 115, Civil P. C., to revise the order. 
.The matter presents some difficulties. However, 
the learned Judge purported to reopen the case 
and has in fact passed an order in the civil suit 
itself. That is enough to give me jurisdiction. 
"What would have happened if he had drawn up 
separate proceedings, I need not discuss. I follow 
respectfully the lino adopted in Chunduri Pana. 
kala Rao v. Penugonda Kumaraswami, Al.B. 
(24) 1937 Mad. 763 : (46 M. L. W. 470) and set 
aside the order of the lower Court. Since I 
-decide this application on this preliminary point, 
I do not pronounce any opinion upon the merits 
of the case. The application for revision is 
allowed. Parties will bear their own costs. 

V.B.B. Revision allowed. 
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Bose Ag. C. J. and Mudholkar J. 

Secretary, Municipal Committee, Karanja 
— Defendant — Appellant v. The New East 
India Press Co., Ltd., Bombay — Plaintiff — 
Respondent. 

First Appeals Nos. 59 and 60 of 1944, Deoided on 3rd 
August 1948, from decree of 2nd Sub-Judge, 1st Class, 
Akola, D/- 31st March 1944. 

(a) Government of India Act (1935), S. 142A — 
Municipal tax exceeding Rs. 50 per annum in force 
on 31st March 1939—Tax is valid alter 31st March 
1939 but not its enhancement. 

A municipal tax, even if it exceeds the maximum of 
Rs. 50 per annum leviable under S. 142-A, holds good 
in the absenoe of any abrogation by the Federal Legis¬ 
lature, even after 31st Maroh 1939 where It was 
already in force on that date. But any enhancement of 
that tax after 31st March 1939 is invalid. [Para 6] 

(b) Government of India Act (1935), S. 142A— 
“A person” — Registered company is "a person” 
within S. 142A. 

A registered oompany does not consist of a nnmber 
of persons, so far as its legal identity is conoerned 
though it may have a large number of share-holders. 
In law the entity with which the Courts deal is the 
company alone and that is "a person” within the 
meaning of S. 142A: A. I. R. (1) 1914 Nag. 26, Rel. on. 

[Para 8] 
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(c) Contract Act (1872), S. 72 — Voluntary pay¬ 
ment, question as to —Payment of tax on demand 
without protest — Payment is not voluntary but 
under coercion—Tax, if illegal can be recovered 
under S. 72. 

The view that when a tax is paid w tbout protest it 
is a voluntary payment and, thoroforo, cannot be re¬ 
covered back, enunciates tbo law too broadly. Whe'her 
a payment is voluntary or not is a question of fact and 
a number of circumstances have to be taken into 
account. [Paras 9, 10] 

Where a man pays a municipal tax which is demand¬ 
ed of him be is not doing it voluntarily in the 6enso 
that he intends to make a free gift of the money to the 
Municipality knowing that be need not pay. Very few 
persons would act in that way, and the normal pre¬ 
sumption would be that he is payiDg because he k iowa 
that unpleasant consequences will follow if he d« es not. 

It is not essential for the man to pay under protest in 
circumstances of that kind : 40 Cal. 598 (PC), Rtf. 

In such a case where the taxes are illegally recovered, 
the money is recoverable under S. 72 as payment made 
under coercion : A. I. R (33) 1946 Cal. 245; A. I. R. 
(21) 1934 P. C. 62 and A. I. R. (27) 1940 Mad. G60, 
Pef- [Paras 13, 15] 

Annotation : (’46-Man) Contract Act, S 72 N 2, 4. 

(d) C. P. Municipalities Act (II [2] of 1922), 

Ss. 83 and 84—Taxes prohibited by law—Suit for re¬ 
fund in civil Court is not barred — Civil P. C. 
(1908), S. 9. % 

Where the municipality is seeking to recover sums 
which S. 142A, Government of India Act has prohibit¬ 
ed it from taking, in the shape of raxe?, it is aoting 
wholly without jurisdiction and the suits olaiming 
refund lie in civil Court and are not barred by reason 
of Ss. 83 and 84 or S. 48 : A, I. R. (36) 1949 Nag 190, 
BO. on. [Paras 20, 21] 

N. B. Chandurkar —for Appellant. 

I. R. Dongre and A. V. Khars—tor Respondent. 

Judgment. — This judgment will govern 
First Appeal No. 59 of 1944 and First Appeal 
No. 60 of 1914. 

[2] These appeals arise out of two separate 
suits against the same defendant by different 
plaintiffs. The defendant in each case is the 
Municipal Committee of Karanja. Down to 12 th 
January 1940 the Municipal Committee levied a 
tax of 10 pies per Boja of ginned cotton. The plain, 
tiffs in each case deal in ginned cotton and 
came within the purview of this tax. They paid 
the said tax down to that date. On 12 th January 
1940 an enhanced tax at the rate of 2 annas per 
Boja came into effect. The plaintiffs in each 
case contend that the enhancement was illegal 
and therefore, they claim the excess which they 
have paid over ten pies for the period in each 
suit. This excess comes to rs. 5174-1-0 in First 
Appeal no. 60 of 1944 and Rs. 5G05-5-0 in First 
Appeal no. 59 of 1944. 

[8] It is conceded on behalf of the plaintiffs, 
who are the respondents in the two appeals be. 
fore us, that the procedure followed for enbanc- 
ing the tax was correct, but it is said that the 
Committee had no power to enhance the tax 
beyond 10 pies, nor had the Provincial Govern. 
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merit authority to sanction the enhancement. 
This, the plaintiffs contend, is because of the 
amendment to the Government of India Act by 
the addition of S. 142A. 

[4] The relevant portion of this section is as 
follows : 

“The total amount payable in'respect of any one 
person .... to any one municipality .... by way of 
taxes on ... . trades .... Bhall not after the 31st day 
of March nineteen hundred and thirty-nine, exceed 
fifty rupees per annum.” 

[5] If this had stood alone then of course 
nothing in excess of Es. 50 could have been re¬ 
covered, but there is a proviso which saves taxes 
already in being on 31st March 1939 though the 
Federal Legislature is given power to abrogate 
such taxes if it thinks fit. No such abrogation 
'occurred here. Accordingly, any tax in this res¬ 
pect which was in being on the above date would 
'hold good. 

[6] As wo have just stated, a tax of 10 pies 
per Boja was then in being and was not altered 
till 12th January 1940. Accordingly under s. 142A 
this tax, namely, 10 pies per Boja, was valid 
but not the enhancement. 

0 [7J It was contended on behalf of the Muni- 

cipal Committee, which is the appellant in both 
cases, that s. 142A has no application in First 
Appeal no. 59 of 1944 because it relates to "total 
amount payable in respect of any one -person". 
It was argued that the plaintiff in that appeal, 
First Appeal No. 59 of 1944, is not a person but a 
limited company. Therefore it is said the tax is 
payable not by one person but by a large num¬ 
ber of persons and when distributed over these 
persons who form the Company the amount 
levied would fall below the maximum leviable 
under the law as stated above. 

[8] "We are clear that the payment here is by 
a limited company. That i3 a legal entity and 
is considered a person both under the General 
Clauses Aot as well as within the meaning of 
Akola Gin Combination v. Northcote Ginning 
Factory , 10 N.L.R. 98 : (A.I.B. (l) 1914 Nag. 26). 
A registered company does not consist of a num¬ 
ber of persons, so far as its legal identity is con¬ 
cerned though it may have a large number of 
ehare-holders. In law the entity with which the 
Courts deal is the company alone and that is 

. "a person” within the meaning of these Acts. 
There is nothing in this contention and we hold 
that 8. 142A applies to this case. That means 
that the municipality had no power to levy any¬ 
thing in excess of 10 pies per Boja . 

[9] It was next contended on behalf of the 
Municipal Committee that the payments here 
were voluntary and accordingly that the plain¬ 
tiffs were not entitled to sue for the recovery of 
anything paid in these circumstances. Reliance 
was placed on 7 Halsbury’s Laws of England, 


p. 279, and on a number of decisions. We need 
not look into those cases because it is undoubted 
that there is authority for the view that when a 
tax is paid without protest it is a voluntary pay¬ 
ment and therefore cannot be recovered, but 
with all due respect to the Judges who so held 
we are of opinion that that enunciates the law 
too broadly. 

[ 10 ] Whether a payment is voluntary or not 
is a question of fact and a number of circum¬ 
stances have to be taken into account. Here it 
is admitted by the plaintiffs that they received 
no written notice or demand, nor was there any 
attachment of their property, nor were any coer¬ 
cive processes issued against either them or their 
property. All that happened was that the Bill 
Collector came and demanded the money and 
the plaintiffs paid. 

[11] But though the plaintiffs paid without 
any formal process being taken out it cannot be 
forgotten that the Municipal Committee had the 
sanction of the law behind it. It was not neces- 
sary for it to express any open threat to enforce 
these sanctions because every one knowa, or at 
any rate everybody must be deemed to know, 
that that is what happens when a tax is not paid. 
Therefore when a demand is made for a tax, 
whether in writing or orally the person from 
whom the tax is being recovered is entitled to 
assume that if he does not pay unpleasant conse¬ 
quences will follow ; his property will be attach¬ 
ed and so forth. 

[ 12 ] It is conceded in the cases on which the 
Municipal Committee relies that if a man waits 
until his property is attached and then pays in 
order to release it from attachment that is a 
payment under coercion. It is not a voluntary 
payment. In our opinion it would be wrong to 
hold that a person has to wait until his property 
is attached and he is thereby subjected to humi¬ 
liation before he could claim refund of moneys 
paid by him. In our judgment the same princi¬ 
ples ought to apply when a person pays knowing 
what will happen if he does not, without being 
told—because he is taken to known the law—as if 
he was told. Though the threat is not express in 
such a case it is implied and therefore the matter 
logically falls under the same set of principles 
which the Courts apply when there is an open 
and express threat. 

[13] Their Lordships of the Privy Council 
held in Kanhaya Lai v. National Bank of 
India Ltd., 40 cal. 598 at p. 609 : (40 1 .A. 66) that 
the word ‘coercion’ used in s. 72, Contract Aot, 
must be given a broad and liberal construction. 
It must be u&ed in its normal sense and not in 
the restricted sense in which it is defined for 
another purpose in 8.15, Contract Act. ^Ve find) 
it impossible to hold or to believe that when a. 
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man pays a tax which is demanded of him he is 
|doing it voluntarily in the sense that he intends 
to make a free gift of the money to the Munici¬ 
pality knowing that he need not pay. Very few 
persons would act in that way, and the normal 
presumption would be that he is paying because 
he knows that unpleasant consequences will fol¬ 
low if he does not. 

[14] The next question i9 whether it is neces¬ 
sary for the man to pay under protest in cir¬ 
cumstances of that kind. Here also we do not 
think that is essential. In a case of active coer¬ 
cion where threat of force or bodily injury is 
used it might be dangerous for the man to pro¬ 
test, in any case he might be much too frighten, 
ed to do so. Therefore, if in a case like that it 
is not necessary to protest we do not see that it 
would be essential in a case when no threats are 
openly employed but they are covert in the de¬ 
mand made. We see no reason why the wrong¬ 
doer should be given an advantage over his inno¬ 
cent victim. We use these terms in a sense which 
is not intended to be derogatory to the other 
side. But the fact remains that if the law is as 
we say it is then the Municipality is in the wrong 
and has illegally recovered a tax to which it is 
not entitled. 

[15] There is also authority for the proposition 
that a mistake of this kind, even if one of law, 
would fall under that portion of S. 72, Contract 
Act, which deals with mistake. It was so held 
in Jagadish Prosad v. Produce Exchange Cor¬ 
poration* A.I.R. (33) 1946 cal. 245 at p. 248 5 (80 
C.L.J. 170). There is force in this contention, but as 
the matter is controversial and as we are clear 
that the present case falls under the other cate- 
gory of “coercion” as explained by the Privy 
Council we do not intend to enter into that ques¬ 
tion. 

[16] It is relevant to observe that a refund 
has been ordered in a number of cases where 
taxes have been illeglly recovered. One such 
case went up to the Privy Council and is reported 
in Radha Kishan J at kishan v. Municipal 
Committee . Khandwa, 30 N.L B. 121 : (a.i.R. (21) 
1934 p. o. 62). The report there does not show 
what the claims 'were for, but we sent for the 
original judgments of this Court and of the first 
Court and found that in one of the two cases 
which went up to the Privy Counoil the olaim 
was for an injunction and in the other for re¬ 
fund of taxes illegally recovered by the Munici¬ 
pal Committee. We find it difficult to believe 
that their Lordships of the Privy Council woifld 
have permitted a decree of that kind to be made 
if in fact there had been no right under 8. 72 or 
under any other law. 

[17] There is also authority to the effect that 
even apart from 8. 72 an action will lie under 


the head of money hnd and received for the 
plaintiff’s use. This was decided in Audinara- 
yana v. Mangapaka Panchayat Board, A.I.R. 
(27) 1940 Mad. GGO at p. GG2 : 1191 I. C. 057), but 
here again we feel we need not travel wider than 
8 . 72. We hold that tho money is recoverable 
under s. 72. 

[18] It was then argued that the civil Courts 
have no jurisdiction bocause of S3. 63 and Si, 
Central Provinces Municipalities Act as applied 
to Berar. It was said that that Act provides foi 
remedies in cases of wrongful recovery of taxes. 
Therefore the jurisdiction of the civil Court is 
barred. 

[19] A large number of cases have dealt with 
this question, but we need consider only two of 
the latest decisions. In District Council, Bhan - 
dara v. Kishorilal , civil Revn. no. 220 of 191G: 
(a.i.r. (36) 1949 Nag. ISO) one of us (Bose J.) held 
that provisions corresponding to Ss. S3 and 34 
come into play only whon the Municipal Com¬ 
mute acts within the scope of its authority, that 
is to say, when it i3 acting or purporting to act 
under the Municipalities Act. It is pointed out 
there in respect of this very section of the 
Government of India Act, S. 142A, that whon a 
Municipality is prohibited by law from imposing 
a tax in excess of a certain amount then it can¬ 
not be said to be actiDg either under the Act or 
purporting to act under the Act if it exceeds 
that amount, and in such a case the jurisdiction 
of the civil Courts is not barred. Here again w’e 
may advert to the fact that in the Privy Council 
case, Radha Kishan Jaikishan v. Municipal 
Committee , Khandwa, 30 N. L. R. 121 : (a.i.r. 
(2i) 1934 P. C. 62) this objection does not appear 
to have been taken. It is hardly likely that it 
would have been omitted had there been any 
force in the contention. 

[20] In the present case, as in District Council , 
Bhandara v. Kishonlal Civil Revn. no. 220 of 
1946-.U. I. R. (36) 1949 Nag. 190) the Municipality 
is seeking to recover sums which the law has 
prohibited it from taking in the shape of taxes. 
Accordingly as it is acting wholly without juris¬ 
diction the claims lie and are not barred by 
reason of Ss. 83 and 84. 

[ 21 ] Then it was stated that the claims are 
barred by S. 48, Municipalities Act. There again 
the same considerations apply. Section 48 comes 
into play only when the act is done or is pur¬ 
ported to be done under the Municipalities Act. 
As we have said, that is not the case here because 
its action is something which is prohibited by 
law, and so wholly beyond its jurisdiction, and 
therefore 8. 48 does not apply. The distinction 
between a case where s. 48 applies and a case 
where it does not is clearly shown in The Am. 
raoti Town Municipal Committee v. Shaikh 
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Balkan, I. L. R. (1939) Nag. 21G, 219, 220: (A.I.R. 
(25) 1933 Nag. 455.) 

[22] The appeals fail and are dismissed with 
costs. 

[23] The lower Court granted an instalment' 
decree in each case, but as the time given for 
paying those instalments has expired we were 
asked to grant further time. Counsel for the 
plaintiffs in the two cases has no objection. Ac- 
cordingly, we direct that the sum decreed by the 
lower Court shall be payable in four equal, yearly 
instalments from 1st January 1949. The neces¬ 
sary modification will be made in the decrees of 
the lower Court in the two cases. 

v.B.B. Appeals dismissed. 
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Shevde J. 

Fatelal Shah and others — Plaintiffs — 
Appellants v. Dayalal Bishrambhai — Defen - 
dant — Respondent. 

Second Appeal No. 616 of 1942, Decided on 10th 
April 1913. from appellate decree of Dist. Judge, 
\\ardba, D/«-28ih February 1942. 

(a) Registration Act (1908), S. 49, proviso—Col¬ 
lateral transaction — Question as to who is tenant 
and terms ot his tenancy are not collateral tacts 
but terms of lease deed. 

Tbo question* as to who is the tenant and on what 
terms he has been created a tenant are not collateral 
facts. They are important terms of the contract of 
tonancy which cannot be proved by admission of an 
unregistered lease deed into evidence. [Para 9] 

Annotation : (’45-Com.) Registration Act, S. 49, 
N. 9 and 25. 

(b) C. P. Tenancy Act (I [1] of 1920), S. 27- 
Elder brother in sole charge and management of 
holding, actually paying rent and accepting notice 
under S 27 served on him without protest that 
younger brother is icnant— Notice served is valid 
notice to younger brother. 

The provisions of S. 27 (1) do not prescribe any parti¬ 
cular form ol notice. Wbat is contemplated i3 that 
boforo the landlord takes the drastio step of ejecting 
him by suit, he should give a previous warning to the 
tenant to undo the wrong that he has done. [Para 12] 

Where A. the elder brother of B, was in sole charge 
and nmnagementof the holding, had been actually paying 
rent of the occupancy holding and holdiog tbo receipt 
book in his favour, accepted the notice served under 
B. 27 on him as tbo tenant and manager of tbe holding 
without any protest that B was the real tenant : 

Held, that the notice served on A was a valid notice 
to B. [Para 12 ] 

(c) C. P. Tenancy Act (I [ 1 ] of 1920), S. 2 (5) — 
Construction oi temple is not improvement. 

The construction of a temple cannot fall within the 
description of any of the works enumerated in els. (a) 
to (c) in the definition of improvement under S. 2 (5). 

[Para 14] 

(d) Transfer of Property Act (1882), S. 112 — 
Under Tenancy Act diversion does not automati¬ 
cally result in forfeiture — To establish waiver of 
forfeiture by acceptance of rent after forfeiture 
tenant roust show landlord's knowledge of his 


right to enforce forfeiture and acceptance of rent 
with conscious abandonment of right of forfeiture 
—C. P. Tenancy Act (I [1J of 1920), S. 27. 

A diversion does not automatically result in forfeiture 
under the tenancy law. The landlord cannot ejeot a 
tenant from his holding and thus enforce his right of 
forfeiture of the tenanoy unless and until he gives an 
opportunity to the tenant to remove the diversion. 

[Para 18] 

Mere knowledge of diversion as the starting point of 
limitation under Art. 32, Limitation Aot, would not 
necessarily fix the landlord with the knowledge from 
that very date about forfeiture also having been incur¬ 
red in consequence of the diversion. In order to esta¬ 
blish waiver of forfeiture by acceptance of rent after 
such forfeiture, it is necessary for the tenant, to show 
that when the rent was received by the servant of the 
landlord, a big zamindar with a large estate, the land¬ 
lord was aware of his right to enforce forfeiture and 
claim ejectment of the tenant under S. 27 and that tbe 
rent was accepted by the landlord with a consoioua 
abandonment of his right of forfeiture. [Para 17] 

Annotation : (’45-Com.) T. P. Act, S. 112, N. 6 Pta. 

1 and 2. 

It. Kaushalendra $ao and W. K. Sheorey 

—tor Appellants. 

J. M. Thdkar and K. A. Foley — tor Respondent. 

Judgment. —This is an appeal by the plain¬ 
tiff from the appellate decision of Mr. J. R. 
Mudbolkar, District Judge, Wardha, who on 
28th February 1942, upset the judgment of Mr. 
V. B. Sarvate, Subordinate Judge, First Class, 
Chanda, in a suit in which the plaintiff had suc¬ 
cessfully sued to eject the defendants. 

[2] The suit had been originally filed by Shri- 
mati Rajmata Rani Prankunwar Bai Saheba, 
who had also filed this appeal. She died 
during the pendency of this appeal and her 
heirs W£re substituted as her legal representa¬ 
tives as appellants 1 (a) and 1 (b). Tbe deceased 
plaintiff was the malguzar of mauza Sulejhari, 
Tahsil Brahmapuri, and she had leased out the 
plaint, mentioned five fields, constituting one 
occupancy holding, to the defendants as tenants. 
She filed this suit for ejectment on the ground 
that the defendants had diverted the hold¬ 
ing to non-agricultural purposes by construct¬ 
ing therein a residential house, two servants* 
quarters, three temporary structures, a motor 
shed and a temple. The defendants having failed 
to remove the structures and refused to vacate in 
spite of notices by the plaintiff, the latter filed 
this suit for ejectment in the Court of the Sub¬ 
ordinate Judge, First Class, Chanda, on 3rd 
October 1939. The suit was resisted by the defen¬ 
dants on several grounds but their defence was 
negatived by the Court of first instance and the 
plaintiff’s suit was decreed. An appeal was 
taken by one of the defendants and the learned 
District Judge reversed the decree of the primary 
Court and dismissed the plaintiff’s suit. Hence 
this appeal. 

[3] The defendants Dayalal and Bhimji are 
real brothers of whom defendant 2 Bhimji 
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ia the elder brother. It is admitted that Bhimji 
permanently resides at the place where the occu¬ 
pancy holding is situate at Naghbir in the 
Chanda District and that his younger brother 
Dayalal, (who is now respondent in this appeal) 
permanently resides in the Ward ha District. It 
was admitted by both the brothers that they 
were occupancy tenants, that they were also so 
recorded in the revenue khasras and that the 
various constructions including the temple were 
built in the ocoupanoy holding. Defendant 2 
Bhimji also admitted that he was served with 
notices by the plaintiff. 

[4] It appears that the main contest was put 
up in the (hurt of first instance by defen. 
dant 2 Bhimji in his written statement dated 4th 
December 1939 and that defendant 1 Dayalal 
simply adopted the written statement of his bro. 
ther, the only additional ground that he urged 
being that he was not aware of any notice haviDg 
been Berved by the plaintiff on defendant 2. 
It was about 7 or 8 months later that defen¬ 
dant 1 put up a new defence that the occupancy 
holding in suit was acquired by him alone from 
the plaintiff in 1934 and that he alone was the 
tenant of the plaintiff. It was further contended 
by him that he was not bound by the notice ser. 
ved on defendant 2, that the said notices fell 
short of the requirements and the spirit of the 
provisions of the Central Provinces Tenancy 
Act and that in any case the deceased plaintiff 
had waived her right of forfeiture of the tenancy. 
Both the brothers had contended that the cons- 
truction of the temple was in the nature of an 
agricultural improvement and was for the better¬ 
ment of the orops and that it did not constitute 
any diversion. 

[5] When the plaintiff found that defen¬ 
dant 1 had gone back upon his original line of 
defence and eet up his own exclusive title to the 
occupancy holding in suit, she filed a rejoinder 
on 26th September 1940 to the effect that the 
defendants constituted a joint Hindu family of 
which defondant 2 was the manager and that 
suit fields were acquired for the benefit of the 
jgint family and that they were jointly recorded 
as tenants in the village papers. It was further 
asserted by the plaintiff that it was the defen. 
dant 2 Bhimji who was in actual charge and 
management of the property now in dispute and 
consequently the notices given to him were valid 
in law. 

[6] I have set out the material facts of the 
case at some length in order to correctly appre- 
ciato the points of controversy between the par. 
ties. Some of the points in dispute have been 
dropped and the only points which have been 
pressed before me on both sides are: (i) Whether 
the defendants were served with a valid notice 


under S. 27 (l), C. P. Tenancy Act; (ii) whether 
the construction of the temple amounts to an 
improvement or a diversion ; and (iii) whether 
the plaintiff' had waived her right of forfeiture 
of the tenanoy. 

[7] Point No. (i). — It is admitted that 
defendant 2 Bhimji was duly served with a notice 
by the plaintiff on 10th May 1939 (ex. p-i) and 
also with another notice (ex. P-6) dated 7th 
July 1939. It is further admitted that both the 
defendants have been jointly recorded as ocju- 
pancy tenants in the village papers in respect 
of the holding in suit ; that defendant 2 
Bhimji permanently lives in the occupancy hold¬ 
ing and i9 iu sole charge and management there- 
of. It is he who has been aotually paying the 
rent of all the khasras in suit. The defendants 
have now turned round and are taking undue 
advantage of the fact that the unregistered patta 
(Ex. I D-10), by which the occupancy holding was 
let out to the defendants, is in favour of 
defendant 1 Dayalal alone and they are now 
trying to put up this case that the property in 
suiti was acquired by -^defendant 1 Dajalal 
alone and belonged to him, that the two brothers 
bad already separated before the acquisition of 
the property in suit and that the holding, in 
which the various constructions were made, is 
the separate holding of defendant 1 . It i3 
quite obvious that all these pleas, which are in. 
consistent with the original line of defence, have 
now been put up with a view to defeat the plain¬ 
tiff's suit for ejectment, on the ground that the 
notice served upon defendant 2 Baimji was 
not a valid notice so far as defendant 1 Dayalal 
was concerned. 

[8l The question about the validity of the 
notice has been very fully and exhaustively dis¬ 
cussed by the learned Judge of the Court of first 
instance in paragraphs 7 to 9 of his judgment, 
and it is not necessary for me to repeat the same 
grounds on which he has found that the defen¬ 
dants were properly served with notices under 
the provisions of 8 . 27 (1), Central Provinces 
Tenancy Act. The learned Judge has correctly, 
in my view’, observed that the defendants have 
delibrately and dishonestly shifted their grounds 
of defence, only with a view to take an unfair 
advantage of the situation. It is very interesting 
to note that the defendants have frankly admit¬ 
ted that they made inconsistent statements from 
time to time in order to keep the plaintiff off her 
guard and to prevent her from serving a notice 
on defendant 1 Dayalal, who alone was an 
ostensible tenant under the lease deed Ex. 1-D- 
10 , as they had spent a lot of money on construc¬ 
tions and were trying to save themselves from 
ejectment for diversion of the land to non agri¬ 
cultural purposes. 
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[9] The learned Judge of the first appellate 
Court has relied upon the unregistered lease deed 
Ex. l-D-10 to support his finding that defen. 
dant 1 Dayalal alone was the tenant of the hold¬ 
ing in suit. It i3 not disputed than this lease deed 
i3 compulsorily registrable, under the provisions 
of S. 107, T. P. Act, read with s. 17 (b), Regis¬ 
tration Act. It has, therefore, been rightly held 
by the primary Court that this unregistered lease 
deed is inadmissible in evidence to prove the 
creation of tenancy or the terms thereof. The 
learned Judge of the Court of first appeal has, 
however, held on the basis of Ex. l-D-10 that 
inasmuch as the contract of tenancy stood in the 
name of defendant l Dayalal alone, he wa3 
the sole tenant. According to the learned Judge 
the unregistered lease deed is admissible in evi¬ 
dence to estat/ish this fact, as it is a collateral 
fact under the proviso to S. 49, Registration Act. 
I cannot agree with this view. The questions as 
to who is the tenant and on what terms he has 
been created a tenant are not certainly collateral 
facts. They are, in my opinion, important terms 
of the contract of tenancy, which cannot be pro¬ 
ved by admission of an unregistered lease deed 
into evidence. Thi3 unregistered lease deed i3 not 
let into evidence by the lower Court of appeal 
merely for the purpose of showing the relation, 
ship of landlord and tenant as it thinks. The 
object of putting this lease deed into evidence is 
to prove the main point in defence, that it was 
defendant l Dayalal, who entered into the 
contract of tenancy with the plaintiff, and he 
alone is the tenant of the holding in suit. When 
it is admitted that the land in suit is actually 
recorded in the names of the two brothers, that 
the rent has all along been actually paid by 
defendant 2 Bhimji and also entered in the re¬ 
ceipt took in his favour, that it is this Bhimji, 
who lives permanently in the holding and is in 
sole charge of the whole property in suit—when 
all these material facts are taken into account— 
it is idle to contend that the unregistered lease 
deed is admitted into evidence merely for the 
purpose of proving a collateral fact that defen¬ 
dant 1 Dayalal alone is the tenant of the holding 
in suit, under a contract of tenancy. If this un¬ 
registered lease deed is ruled out, as it was rightly 
ruled out by the primary Court, the other facte 
stated above must inevitably lead to the conclu¬ 
sion that the occupancy holding in suit belonged 
to both the defendants and not to defendant 1 
Dayalal alone. 

[ 10 ] The learned Judge of the Court of first 
instance has found that the tenancy holding 
belonged to the joint family of the defendants 
and defendant 2 Bhimji being the elder brother 
and manager of the family, the notice served on 
him was valid. The learned Judge of the Court 


of first appeal has conceded that the facte and 
circumstances of the case are quite consistent 
with the two brothers being joint or separate, 
but, in his opinion, they are tenants-in-common 
and not members of a joint Hindu famity, and 
this conclusion he has arrived at, not so much 
on the facts and circumstances of the case, but 
on certain presumptions of Hindu law. 

[ill I do not think that it is necessary to go 
into the complications of Hindu law in this case. 
It is quite immaterial whether the occupancy 
holding in suit belonged to the two defendants 
as members of a joint Hindu family or as ten- 
ants-in-common. The fact remains that it is 
defendant 2 Bhimji, who lives on the premises 
and is in sole charge and management of the 
property in suit and defendant 1 Dayalal lives 
far away in another district. It is defendant 2 
Bhimji, who has been actually paying the rent 
of the occupancy holding, all along and holding 
the receipt book in his favour. When he was 
served with notices by the deceased plaintiff, he 
accepted them without any protest, as the ten¬ 
ant of the holding and as the manager thereof. 
He never protested that his younger brother 
Dayalal was the real tenant and that he had no 
concern with the tenancy. On the contrary he 
accepted both the notices as properly addressed 
to him and the only reply that he gave was that 
the various constructions that he bad made in 
the holding in suit were justified as agricultural 
improvements and that they did not amount to 
a diversion to non-agricultural purposes. 

[12] It is to ba borne in mind that the provi-. 
sions of-S. 27 (l), C. P. Tenancy Act, do not pre-i 
scribe any particular form of notice. The section 
enjoins upon the landlord to request the tenant 
to remedy the damage or breach for which he is 
liable, before he brings hi3 suit for ejectment of 
the tenant. What is, therefore, contemplated by 
s. 27, C. P. Tenancy Act, appears to be that 
before the landlord takes the drastic step of 
ejecting him by a suit, he should give a previous 
warning to the tenant to undo the wrong that he 
has done, to give him so to say a locus paemten- 
tiae to mend matters. This to my mind appease 
to be the only object of the notice that is envis¬ 
aged by this section. I have, therefore, no hesita¬ 
tion in bolding that the notices given by the 
deceased plaintiff to defendant 2 Bhimji, who 
was the man on the spot and the de facto and 
de jure manager of the properly in suit, was cer¬ 
tainly a valid notice, within the meaning of 
S. 27 (1), C. P. Tenancy Act, not only to defen¬ 
dant 2 Bhimji but also to his younger brother 
Dayalal (defendant l). Having regard to the 
inconsistent statements of the defendants naade 
from time to time and the dishonest tactics that 
they have adopted to prevent the plaintiff from 



1949 Fatelal Shah v. Dayalal (Shevde J.) Nagpur 221 


serving a notice on defendant l, Dayalal, I do 
not incline to the view that in the circumstances 
of the case it was obligatory upon the plaintiff 
to give a separate notice to defendant l ft3 re- 
quired by s. 27, 0. P. Tenancy Act, and that she 
having failed to give such a notice her suit for 
ejectment was not maintainable in law. 

[13] Point No. (ii) —The defendants’ conton- 
tion that the construction of the temple was for 
the betterment of the crops and was.an improve- 
ment in agriculture seems to me absurd on the 
face of it. It is admitted by them in their plead¬ 
ings that the temple covers an area of 9' x 9' 
equal 81 square feet with a platform of 2 feet 
width all around and that the temple is 9 feet 
in height. It is ridiculous to call this separate - 
building of a temple either as a deoghar or as an 
adjunct to the main residential structure. It is 
a matter of common knowledge that what we 
call deoghar is always located in the residential 
house itself, and this Maruti temple is admittedly 
a separate building by itself away from the re¬ 
sidential house and not quite small in its size 
and dimensions and structure. The line of rea¬ 
soning followed by the learned Judge of the first 
appellate Court in this connection is rather 
interesting In bis view, because the residential 
structure is an improvement and because the 
temple is nothing but an adjunct to the main 
structure, therefore the temple is also an improve¬ 
ment and not a diversion. 

[14] In my opinion, the learned Judge of the 
primary Court has dealt with this question in a 
more logical and convincingmanner, in para. 16 
of his judgment. The learned Judge has rightly 
observed that it would seem impossible to justify 
its construction, because by no stretch of the 
language, the temple could be brought within 
the definition of improvement in S. 2, C. P. 
Tenancy Act. The land was certainly let out by 
the plaintiff to the defendants for purposes of 
cultivation and not for the construction of a 
Maruti temple. Apart from the defendants’ 
religious faith in the temple, I have really failed 
to understand how the construction of the temple 
was for the betterment of the crops and improve¬ 
ment of agriculture. I, therefore, hold that the 
construction of the temple does not and cannot, 
by any stretoh of reasoning, fall within the des¬ 
cription of any of the works enumerated in els. 
(a) to (e) in the definition of improvement under 
’s. 2 (6), 0. P Tenancy Act. 

[16] Point No. ( Hi) —It now remains to be 
decided whether the plaintiff had waived her 
right of forfeiture, because the rent for the land 
was paid to her on 17th May 1997, 29th July 1988 
and 10th February 1939 respectively. It has been 
contended by the learned counsel for the defen¬ 
dant that inasmuch as the rent was accepted by 


the deceased plaintiff after the construction of 
the temple in Decembor 1938, tho plaintiff should 
be presumed to have waived her right of for. 
feiture. It is noteworthy that there is no ex¬ 
press provision in the Central Provinces Tenancy 
Act to provide for forfeiture of a holding on 
the ground of diversion or for the matter of that 
on any ground and this right is simply left to bo 
inferred from Ss. 25 and 27 of tho Act. Tho plea 
of waiver i3 sought to be supported by the pro- 
visions of S. 112, T. P. Act, which lays down that 

"a forfeiture under S. Ill (g) is waived by acceptance 

of rent which has become due since the forfeiture,. 

or by any other act on the part of tho lessor showing 
an intention to treat tho lease as subsisting/' 

Before I deal with this point, it would be useful 
to state certain material facts in this connexion. 
Although the temple was constructed in Decem¬ 
ber 1938, it is admitted that tho image was in¬ 
stalled therein in June 1939. The first notice that 
the deceased plaintiff gave to defendant 2, Bhimji, 
is Ex. P-4, dated 10th May 1939. The relevant 
part of it runs thus : 

"Besides these structures, you are also constructing a 
pakka bada temple. The law has prohibited the con¬ 
struction of a temple or a majid on an occupancy land. 
Hence, by this notice you are hereby informed that you 
should, within 10 days of the receipt of this notice, pay 
an amount of Rs. 5000 on account of damage* to tho 
land. 4s long as you do not take a decision in this 
respect, the image should not be installed in the 
temple.’* 

(The underlining (here italicized) is mine). It is, 
therefore, quite clear that the plaintiff had given 
a striot warning to the defendants not to instal 
the idol in the temple, until the dispute as re¬ 
gards the other constructions was settled. This 
was the least that the plaintiff expeoted of the 
defendants to do. But it seems that the defen¬ 
dants deliberately and defiantly installed the idol 
of Maruti in the temple, in spite of the notice, 
presumably banking on the religious sentiments 
and susceptibilities of the plaintiff, which would 
not tolerate the idea of a temple being pulled 
down alter the installation of an idol therein. 

H6l Defendant 2 , Bhimji, replied to this notice 
on 26tb May 1939, under Ex. 2-D-3, in which he 
contended that the residential buildings, etc., were 
for better management of cultivation and that 
the construction of the Maruti temple was an 
absolute, religious necessity and had been made 
solely for the betterment of the crops of his field 
and he refused to pay any compensation for the 
diversion or to remove the constructions. It is 
to be borne in mind that it was after this reply 
by defendant 2, Bhimji, that the idol of Maruti 
was actually installed in the temple in June 1939. 
Thereupon the plaintiff gave a second notice on 
7th July 1939 to defendant 2, Bhimji, under 
Ex. P-5, in which she again complained that the 
land was diverted to non-agricultural purposes 
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and called upon the defendants to remove the 
diversion and pay reasonable compensation, 
within 15 days of the receipt of the notice. A 3 
the defendants failed to comply with the require¬ 
ments of the notice, the plaintiff filed this suit 
for ejectment on 3rd October 1939 as stated 
above. 

[ 17 ] It is, therefore, manifest from the facts 
stated above that the plaintiff did not receive 
any rent of the holding after the idol was in¬ 
stalled in June 1939, nor did she receive any rent 
after she had Berved the defendant with a notice, 
Ex. P-l, dated 10th May 1939. The deceased 
plaintiff was a big zamindar with a large estate 
and it was her servants and agents, who looked 
after her estate including the property in suit. 
I agree with the learned trial Judge that there 
is nothing on the record to show that the servant 
who received the rent, had knowledge that for¬ 
feiture had been incurred and it was, therefore, 
optional for the plaintiff to receive the rent or 
not. Mere knowledge of diversion as the start¬ 
ing point of limitation, under Art. 32, Limitation 
Act, would not necessarily fix the plaintiff with 
the knowledge from that very date about the 
forfeiture also having been incurred in conse¬ 
quence of the diversion. In my opinion, it is 
neceesary for the defendants to show that when 
the rent was received by the plaintiff’s servant 
the plaintiff was aware of her right to enforce 
forfeiture and claim ejectment of the defendants 
under S. 27, C. P. Tenanoy Aot, and that the rent 
was accepted by the plaintiff with a conscious 
abandonment of ber right of forfeiture. It would 
be useful to refer here to the document, namely, 
Ex. l-D-9, which was filed by the defendants for 
the purpose of proving that the constructions 
were made with the permission of the plaintiff, 
as one Bhagwati Prasad had received najranci 
from them on her behalf. It is significant to note 
that both the lower Courts have held that this 
Bhagwati Prasad had no authority to execute it, 
that no permission was given by the plaintiff and 
that the said document is a fabrication. If it was 
possible for the defendants .to get round Bhag¬ 
wati Prasad, who was the plaintiff’s servant, and 
fabricate a document for the purpose of showing 
that all the constructions were made with the 
consent and knowledge of the plaintiff on pay¬ 
ment of najrana, I do not think that it would 
have been any more difficult for the defendants 
to obtain a receipt of rent from some other 
servant of the plaintiff, under Ex. 2-D-l, in respect 
of the payment of rent on 10th February 1939, i.e., 
after the construction of the temple in December 
1938. In these ciroumstances, I am not prepared 
to agree with the learned District Judge that the 
knowledge of the plaintiff’s servant about the 
construction of the temple, as amounting to a 


diversion, could be imputed to herself so a3 to 
raise an inference that the plaintiff had waived 
her right of forfeiture. 

[18] I do not think that although the construc¬ 
tion of the temple amounted to a diversion, the 
defendants incurred a forfeiture of tenancy forth¬ 
with, under the provisions of S. 27 (1), C. P. 
Tenancy Act. It appears to me that it is not 
open to a landlord to eject a tenant from his 
holding and thus enforce his right of forfeiture 
of the tenancy, unless and until he gives an 
opportunity to the tenant concerned to remove 
the diversion, under s.27 (1), G. P. Tenancy Act. 
In other words, diversion does not automatically 
result in forfeiture under the provisions of the 
tenancy law. In this view of the case also I do 
not think that the plaintiff had waived her right 
of forfeiture in the circumstances of the case. 

[19] The appeal before me is allowed. The 
decree of the lower appellate Court is set aside 
and the decree of the first Court restored. The 
defendant-respondent must pay and bear all costs 
throughout. 

d . h . Appeal alloioed. 
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Hemeon J. 

Bhaiyalal Ehuhchand and others—Accused 

— Applicants v. King.Emperor. 

Criminal Revn. No. 358 of 1948, Decided on 19th 
November 1948, from order of Addl. Sessions Judge, 
Bilaepur, D/- 12th July 1948. 

Criminal P. C. (1898), S. 423_Order under S. 107 
— Appeal — Appellate Court can remand proceed¬ 
ings for retrial. 

It is competent to a Court hearing an appeal in a 
case under S. 107 to remand the proceedings for re¬ 
trial, as the order for retrial is an incidental order 
following on the reversal of the order binding over the 
appellants: A. I. R. (13) 1926 All. 403 and A I R. (29) 
1942 Lah. 84, Rel. on ; 33 Cal. 8 ; A. I. R. (21) 1934 
Mad. 202 and A. I. R. (29) 1942 Oudh 416, Dissent. 

[Para 4] 

Annotation: (’46-Com.) Criminal P. C., S. 423, N. 39. 

V. R. Sen — for Applicants. 

B. L. Qupta , Advocate-0eneral — for the Crown. 

Order. — The six applicants, who had been 

called upon to show cause under S. 107, Criminal 
P. C., by the First Class Magistrate, Bilaspnr, 
duly filed their written statements denying the 
allegations made against them and the case was 
fixed for 6th January 1948 for the evidence of 
the prosecution witnesses. On that date, how¬ 
ever, the applicants presented an application in 
which they voluntarily agreed to execute the 
bond required by the preliminary order and the 
First Class Magistrate concerned passed an order 
in those terms. In spite of this, the applicants 
appealed to the Additional Sessions Judge, 
Bilaspur, and he remanded the proceedings for 
retrial from the stage prior to the passing of the 
trial Court’s order, on the ground that m such 
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proceedings an enquiry must be held before the 
final order can be passed. 

[S] The applicants have now come in revision 
to this Court on the grounds that the appellate 
Court had no jurisdiction to remand the case for 
retrial and that the order for retrial was not 
warranted by S. 423, Criminal P. C. and was 
illegal. In other words, the applicants claim 
that the proceedings should be quashed ab initio . 

18] In Dayanath Taluqdar v. Emperor, 33 
Cal. 8 : (8 Cr. L. J. 243), a Division Eench held 
that a District Magistrate has no power under 
the law to order a further enquiry in a proceed¬ 
ing under S. 110, Criminal P. 0., after setting 
aside, on appeal, an order passed by a subordinate 
Magistrate directing the accused to furnish 
security for good behaviour. In Narappa Reddy, 
In re, A. I. r. (21) 1934 Mad. 202 : (34 or. L. J. 
947), Burn J. was of the view that when an ap¬ 
peal is preferred from an order under S. 107, 
Criminal P. C., the appellate Court has no juris¬ 
diction to order a de novo trial; and in Sheikh 
Abdulla v. Emperor , A. 1 . R. (29) 1942 oudh 416: 
(43 Cr. L. J. 729), Bennett J. held that it is not 
competent to a Court hearing an appeal from an 
order passed under s. 107, Criminal P. C., to 
order a retrial. 

[4] In Emperor v. Bhagwatsingh, 48 ALL. 
601: (A.I.R. (18) 1926 ALL. 403 : 27 Cr.L. J. 946), 
however, a Division Bench decided that it is 
competent to a Court hearing an appeal in a 
case under S. 107, Criminal P. C., to direct that 
the case before it be retried, as the order for re¬ 
trial is an incidental order following on the re¬ 
versal of the order which bound over the 
applicant. This rule was followed in Subegsingh 
v. The Croton , I. L. R. (1943) Lah. 866 : (a. i. r. 
(29) 1942 Lah. 84 : 43 Cr. L. J. 664) by a Divi- 
sion Bench whioh dissented from the view taken 
in Narappa Reddy, In re, A, I. R ( 21 ) 1934 
Mad. 202 : (34 Or. L J. 947). In the Lahore case 
Blacker J. made the following observations with 
whioh I am in respectful agreement: 

"It is obvious that if in the case of a person, who 
prima facie ought to be bouDd over, the order has to 
be reversed on acoonnt of an illegality in the proceed¬ 
ings, the appellate Court has to apply its mind to the 
question whether there should be a de nwo enquiry or 
not, and, aa pointed out by the Allahabad Court, it 
would then pan an order incidental to its order re¬ 
versing the order for security by which it would direct 
either that there should be a de novo enquiry, aB in 
this case, or, if the matter had become stale or for any 
other reason, that there Bhould not be a de novo 
enquiry." 

On this view, the order of the learned Additional 
Sessions Judge was a proper order and it is 
maintained. 

[6] The application is dismissed. 

B.Q.D. Application dismissed. 


A. I. R. (36) 1949 Nagpur 223 (C. N. 90.j 

Bose Ag. C. J. and Mudiiolkar j. 


Dattatraya Laxman — Appellant v. 
Yashodabai and others—Respondents. 

Misc. Second Appeal No. 127 of 1946, Decided on 9th 
July 1948, from order of Diet. Judge, La-t Berai 
Division, Amraoti, D/- 4th January 1946. 

Provincial Insolvency Act (1920), Ss. 4, 53 and 
54 —Joint Hindu family—Sale by lather along with 
his major and minor sons of family property lor 
payment of family debt — Subsequent adjudication 
of father—Application by creditor under Ss. 53 and 
54 challenging sale as bogus and without consi¬ 
deration—Sons not made parties —Sale with re¬ 
gard to sons’ interest cannot be impugned in such 
proceedings. 


The Provincial Insolvency Act gives the Court no power 
to set aside a deed except on the 6peoial grounds men¬ 
tioned there, and those are matters peculiar to insolvency. 
Those special powers cannot operate on documents 
which purport to transfer the title of third parties who 
have not been adjudicated. It is true, third parties can 
sometimes be joined under S. 4, and the receiver’s 
rights against them can be determined by the Insol¬ 
vency Court, but in such cases, first, the persons con¬ 
cerned must be joined and second, their rights are 
settled under the ordinary law and not under anything 
peculiar to insolvency. [Para 13] 


Where a Hindu father, for himself and as guardian 
for his minor sons, along with bis major son9, executes 
a sale deed of the family property for payment of a 
family debt borrowed for a family purpose and the 
father alone is subsequently adjudicated as insolvent, 
the transfer cannot be impugned so far as the shares 
of the major and minor sons are eoncerned, on an ap¬ 
plication made by a creditor of the insolvent under 
Ss. 53 and 54 of the Act and to whioh the sons are not 
made parties. A finding of the Insolvetcy Court that 
the sale is bogus and without consideration would only 
affect the father’s interest in the property transferred 
but would not affeot the sons’ interest: A. I.R. (23) 
1936 P. C. 277 and A.I.R, (12) 1925 P. C. In, Distmg. 

[Paras 16, 19 and 21 ] 


M. D. Khandekar — for Appellant. 


Bob© Ag. C. J —This appeal arises out of a 
creditor’s application to annul a transfer. The 
application purport^ to be under Ss. 63 and 54 , 
Provincial Insolvency Act, but actually the 
matter decided falls under s. 4. 


[ 2 ] The insolvent Ganpat is the father of four 
sons. Two of them, Ghanshyam and PuDj'abrao, 
were major on 23rd March 1940, the date with 
which we are concerned. The other two, Baba 
and Madhukar, were minors. On 23rd March 1940 
all five executed a sale-deed in favour of the 
appellant. This deed is ex N.A- 12 . Ganpat and 
the two major sons signed on their own behalf. 
The two minor sons were represented by their 
father who acted as their guardian. 

[8] The recitals in the deed state that "a sum 
of Rs. 41?5 principal without interest was found 
due by us to you” and that "we had taken this 
amount for the marriage of daughter and for 
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cultivation expenses.” Next follows a statement 

about interest and the deed continues : 

“We have thu3 received a total sum of Rg. 7000 . . . 
In lieu this amount we have sold to you half share of 
our ownership and joint possession.” 

[i] We stress the words which we have under¬ 
lined (here italicised) because the sons are not 
parties to the present proceedings, and it has 
been assumed in their absence that the debt was 
the debt ot the father alone and not a family 
debt for which the joint family as a whole would 
have been liable even if Ganpat had not been 
the father. The importance of this will emerge 
when we develop the argument. 

[o] On 24th June 1940, one of Ganpat’s credi¬ 
tors applied to have Ganpat adjudged an insol¬ 
vent. The application succeeded and Ganpat was 
adjudicated on 3lst March 1941. The adjudica- 
tion is of Ganpat alone and not of his sons. 

[G] Among other things the creditor pleaded 
that 

“Being heavily indebted and being unable to pay his 
debts, the insolvent along with his sons had fraudu¬ 
lently executed a bogus sale deed, .. This sale deed is 
without any consideration.” 

[7] The transferee appellant pleaded that the 
sale was real and genuine and that the father 
Ganpat had borrowed the money for the marri¬ 
age of his daughter and for “home and cultiva¬ 
tion purposes.” He also challenged the jurisdic¬ 
tion of the Insolvency Court to deal with the 
eons’ interests (four-fifth3) in the property. 

[8] Both the lower Courts held that the sale 
was bogus and that no consideration passed. 
•They are prepared to assume that Ganpat did 
get his daughter married and that he must have 
spent some money over this, but they point out 
that that does not necessarily mean that Ganpat 
borrowed money for the purpose, still less that 
he borrowed it from the transferee. They hold 
that no money was borrowed as alleged, that the 
consideration is fictitious and that the sale is 
bogu3. Accordingly they have set it aside. They 
have set aside the whole 9f the sale and not 
merely Ganpat’s interest in the property. This 
they have done because of the Privy Council 
decision in Sat Narain v. Sri Kishen Das, 17 
Lab. 644 : (A. f?R. (23) 1936 P 0. 277). 

[9] The decision relied on follows an earlier 
decision of their Lordships in Sat Narain v. 
Behan Lai, 6 Lah. l : (A.I.B. (12) 1925 P.c. 18). 
Both these decisions were under the Presidency 
Towns Insolvency Act and their Lordships were 
at pains to stress that their judgments were 
based on the wording of the relevant sections of 
that Act and on nothing else. The effect of these 
decisions in cases arising under the Provincial 
Insolvency Act has given rise to controversy. 
The conflicting points of view will be “found re¬ 
flected in a Full Bench of the Madras High 


Court reported in Ramasastrulu v. Bala, 
hrishna Rao, I. L. R. (1943) Mad. 83 : (A. I. R. 
(29) 1942 Mad 682) on the one side and of 
Bishwanath Sao v. The Official Receiver, 
16 Pat. 60 : (A. I. R. (24) 1937 Pat. 185) also 
a Full Bench, on the other. A Division Bench 
of this Court in Laxminarayan v. Dinkar, 
I L.R. (1943) Nag. 390 : (A.I.R. (30) 1943 Nag. 10l) 
takes the Patna view though the learned Judges 
have not referred to that decision, nor have they 
founded their conclusion on the same grounds. 

[ 10 ] We need not consider these cases because 
the present case is distinguishable on the facts. 
In each of the cases to which we have just refer¬ 
red the transfer was by the father alone. The 
sons were not parties. Therefore, the only point 
which fell for determination there, was whether 
the father’s power to sell his sons’ interests in 
the joint family property for payment of his 
own personal debts was “property” which vested 
in the receiver (or Official Assignee) and was 
divisible among the creditors. Here the question 
i3 different. The sons have joined in the sale. 
The recitals in the deed state that the debt was 
a family debt (as distinct from the father’s per¬ 
sonal debt), that it was borrowed for family 
purpose and that they are also responsible for it 
along with their father. The question is whether 
their interests can also be touched by the Insol¬ 
vency Court. In our opinion they cannot—at any 
rate, unless they are also joined. Whether they 
can be joined under S. 4 is a point on which we 
prefer to express no opinion. All we hold is that, 
at any rate, in their absence, the Insolvency 
Court cannot touch transfers which they have 
chosen to make. 

[11] It is undoubted in this Province that every 
member of a Hindu joint family has the right to 
alienate his own share. If one or more of them 
ohooses to do so then the Insolvency Court can¬ 
not question their alienations except in the cases 
of those who are adjudicated insolvent. Had the 
alienations here been by separate deeds the 
matter would have been obvious. We cannot see 
that it makes any difference that the transfer 
was effected by one document. 

[12] It is settled law that the Insolvency Court 
cannot touch the shares of the sons when the 
father alone is adjudicated insolvent. The utmost 
that passes in these cases is the disposing power 
of the father. Whether that passes under the 
Provincial Insolvency Act is, as we have said, a 
matter of dispute. But even if it does, that is the 
utmost limit to which the Insolvency Court can 
go. But if the sons have already disposed of 
their own shares then there is nothing on whion 
the father’s power can act, and this is so whether 
major sons alienate on their own or w e er 
minors do so through their guardians. In the 
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case of the minor, the minor can challenge the 
alienation when he attains majority, or a suitable 
guardian can challenge it on his behalf during 
his minority, but no one else can. The Insol¬ 
vency Court steps into the insolvent’s shoes but 
not into the minor’s. Therefore, if the sons’ 
shares have already been alienated, there is no 
disposing power left to the father and consequently 
there is nothing which can vest in the receiver 
or the Court. 

[12a] We can understand a case in which the 
creditor alleges that the sons never joined in the 
transfer and that the signatures on the deed 
which purport to be theirs are forgeries. But that 
is not the kind of fraud alleged here. There is 
no doubt about the major sons’ signatures, and 
it is not disputed that the father actually acted 
on behalf of the minor sons as their guardian. 
The fact that the father happened to be the 
guardian is an accident. It might easily have 
been someone else. 

[13] Now of course it is possible to have a docu- 
ment cancelled on the ground of fraud in a pro¬ 
perly constituted action. Equally, a creditor 
may sue under S. 53, T. P. Act. So also declara¬ 
tory suits are available to those affected. But in 
all these cases unless the document is set aside 
or cancelled, or a suitable declaratory decree 
obtained, the document stands good. The Insol¬ 
vency Act gives the Court no power to set aside 
a deed except on special grounds mentioned 
there, and those are matters peculiar to insol¬ 
vency. Those special powers cannot operate on 
documents which purport to transfer the title of 
third parties who have not been adjudicated. It 
is true, third parties can sometimes be joined 
under S. 4, and the receiver’s rights against them 
can be determined by the Insolvency Court, but 
in such cases, first, the persons concerned must 
be joined and second, their rights are settled 
under the ordinary law and not under anything 
peculiar to insolvency. The matter must there¬ 
fore be viewed as if it were an independent action 
by a creditor brought in an ordinary civil Court. 
The fact that 8.4 empowers the Insolvency Court 
to adjudicate upon such claims does not alter 
the substance of the right. All it affects is the 
tribunal, and to a certain extent the procedure, 
though even there, to quote a Division Bench of 
this Court in Panduv. Waman, I. L. R. ( 1941 ) 

Nag. 767 at p. 761 : (A. I. a. (27) 1940 Nag. 233), 

“If the Insolvency Court decides to take upon itself 
the powers of a civil Court under B. 4 and try the 
matter itself, it would have to proceed as a civil Court 
would have proceeded.” 

[14] We must not be understood to say that 
third parties can be brought before the Insol¬ 
vency Court in a matter like this. That is a 
.question which is open to doubt, but we need not 
1949 N/29 & 30 


consider that. All we hold is that even if they 
can, the Insolvency Court has no greater powers 
against them than a civil Court would havo had 
and so, when provisions of the Act which are 
peculiar to insolvency are not being invoked, the 
matter must be viewed in the same light as an 
ordinary civil suit. Let us consider the matter 
in that aspect. What is the case here? 

[15] A creditor, acting on behalf of the whole 
body of creditors, brings an action against a, 
either for a declaration or for setting aside a 
transfer executed not only by A, bat also by B 
and C, in favour of X. Only A and X are joined 
to the action. Would such a suit lie in the absence 
of B and c ? In our opinion, not. 

[16] What would happen if the declaration 
was given or the document was cancelled ? The 
title which had prima facie passed under the 
document would cease to reside in x, but it 
would not by reason of that alone pass to the 
creditor who sued. As title can never remain in 
abeyance, and as there mu9t be seisin of the pro¬ 
perty somewhere at every moment of time, the 
title would go back to B and C. But this would 
not only clothe B and C with rights, it would 
also saddle them with responsibilities, because 
the ownership of property brings with it not only 
rights and privileges but also responsibilities, 
such, for example, as in the present case, expo¬ 
sure to a possible claim for damages for failure 
to implement the title which the sons purported 
to convey. In our judgment this could not be 
done without joining B and c to the action. If 
that is the position in a civil Court it is just as 
much the case when an Insolvency Court clothes 
itself with the powers of a civil Court under 
S. 4. We are clear then that the Insolvency 
Court has no jurisdiction to question the transfer 
in so far as the shares of the major sons are 
concerned. 

[17] The question of the minors’ shares is not 
as simple because the father (now insolvent) 
acted as guardian. But on principle we think 
the position is the same. The father had the right 
to alienate their shares for proper reasons, and 
until the contrary is shown the reasons must be 
assumed to have been proper. Of course, the 
transfer can be impugned by creditors in the 
same way as one by the major sons, but not, we 
think, in the absence of the minora. The guar¬ 
dian of a minor, or, in the case of a Hindu joint 
family, the father or the manager, ha9 a right to 
alienate the minor’s share for proper reasons. 
Therefore an alienation by a guardian has the 
same effect as an alienation by a major member 
of the family until it is set aside in a proper 
proceeding. Consider this case. 

[18] A joint Hindu family owes a creditor one 
thousand rupees on account of money borrowed 
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for purposes binding on tbe family. The father, as 
manager, induces the creditor to accept a fraction 
of the family estate worth only Rs.600in full satis¬ 
faction of the claim. If this sale were to be set aside 
it would not operate to the minor’s benefit because 
the family would in that event still have to pay 
the original debt of Bs. 1000 and thus the minor’s 
share would in the end have to bear double the 
burden. It would not do to have the father and 
another creditor collude and get the transaction 
set aside behind the back of a minor member of 
the family, nor would it do to have such a credi¬ 
tor succeed despite the protests of the father. 
The minor would have to be joined to such an 
action. 

[19] Now of course it will be said that that is 
not the case here. We agree it is not, so far as 
the case alleged and proved is concerned, but we 
cannot assume these things behind the minors’ 
backs any more than we can in the case of the 
major sons. We are accordingly of opinion that 
the transfer cannot be impugned so far as the sons' 
Bhares are concerned. Admittedly that comes to 
'four-fifths. 

[ 20 ] The finding of the lower Courts to the 
effect that the sale was bogus was also attacked. 
But as that ie a finding of fact we have no juris¬ 
diction to go behind it in second appeal and so 
it must stand as against the father and the trans¬ 
feree. 

[ 21 ] The order of the lower Courts is set aside 
to the extent of four-fifths. We hold and declare 
that the sale does not affect the father’s interest 
in the property transferred, which interest 
extends to one-fifth, and that this one-fifth is 
available for distribution among the creditors. 
The remaining four-fifths cannot be touched in 
these proceedings because the sons are not par¬ 
ties. Whether their shares can be impugned here, 
after in a suit, or proceeding to which they are 
parties is a matter on which we express no 
opinion. 

[22] In order that there should be no misunder. 
standing we make it plain that we are dealing 
with the father’s one-fifth share in the property 
transferred. This property comprises an un¬ 
divided half share in certain fields. The father’s 
interest is accordingly one-fifth in the half 
share transferred , that is to say, one-tenth of 
the whole. 

[23] The appeal succeeds to the extent of four- 
fifths and fails to the extent of one fifth. Costs 
here and in the lower Courts will be in propor¬ 
tion to success and failure. No counsel’s fee as 
no certificate has been filed. 

K.8 Appeal partly allowed . 


A. I. R> 

A. I. E. (36) 1949 Nagpur 226 [C. N. 91.] 

Hemeon J. 

Shamrao Ganpatrao Patil — Complainant 
— Applicant v. King-Emperor. 

Criminal Revn. No. 355 of 1948. Decided on 28tb 
December 1948, from order of Dist. Magistrate, Akola, 
D/- 24tli Jane 1948. 

Criminal P. C. (1898), S. 195 (5) —Order directing 
withdrawal of complaint under S. 195 (5)—Nature 
of — Order is judicial and not administrative — 
Order if passed ex parte is not proper order. 

The act of filing a complaint by a Magistrate under 
S. 195 (1) (a), Criminal P. C., in respect of an offence 
under S. 188, Penal Code, for disobedience of his order 
under S. 145, Criminal P. C. is a judicial act and not 
an administrative act and an application to the District 
Magistrate to have the complaint withdrawn is asking 
the District Magistrate to exercise his judicial discre¬ 
tion. It is, therefore, not open to the District Magis¬ 
trate to pass an order withdrawing the complaint 
without affording the other side a chance of being^ 
heard : A. I. R. (21) 1934 Mad. 473 and A. I. R. (32)> 
1945 Mad. 58, Eel. on. [Paras 4, 5] 

Where a previous application for withdrawal is reject¬ 
ed by the District Magistrate’s own predecessor and 
affirmed by the Sessions Judge and the order of with¬ 
drawal is passed by the District Magistrate on a sub¬ 
sequent application by the applicant after he had been 
adjudged to be in possession of the disputed area, the 
order directing withdrawal is tantamount to a review 
of the order of the Sessions Judge and from this point 
of view also, the order of withdrawal if passed ex parte 
is not a proper order. [Para 6] 

Annotation : (’46-Com.) Cr. P. C., S. 195, N. 6, 24. 

7. V. Jakatdar — for Applicant. 

K. V. Tambay — for Non-applicant 2. 

Order.—The applicant Shamrao of Sirsoli* 
Akot taluq, Akola district, had filed an applica¬ 
tion under Ss.107 and 146, Criminal P. C., against 
the non-applicant Mahadeo and others in tha 
Court of the Sub-Divisional Magistrate.Akot, who. 
on 14th September 1946, passed a preliminary 
order under 8.145 with respect to fields survey 
Nos. 96/l and 96/2 situate in the aforesaid village 
Sirsoli. After it had been pointed out to him 
that the dispute actually related only to field 
survey no. 96/l,he in the order-sheet,dated 25tb 
September 1946, noted that he would have no 
jurisdiction over that portion of survey No. 96 
which was not in dispute and he also made it 
dear that the only crop liable to be sold by the 
Court would be that from the disputed portion 
of that survey number. 

[2] Subsequently, according to Shamrao, Maba- 
deo, in spite of the order of attachment, had 
picked and removed cotton from the land in 
question; and the Sub-Divisional Magistrate, 
after due enquiry, filed on 19th March 1947 a. 
complaint against him under 8.183, Penal Code. 
Mahadeo’s application for withdrawal of the 
complaint was rejected by the District Magis¬ 
trate; and the Sessions Judge, Akola, declined to 
interfere with the order of the District Magis¬ 
trate. 
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[8] Thereafter, Mahadeo again moved the 
District Magistrate after he had been adjudged 
to be in possession of the disputed area of 1 
acre and 8 guntbas; and the District Magistrate, 
after perusal of the report, dated 9th June 1918, 
of the Sub-Divisional Magistrate, directed the 
withdrawal of the complaint under s. 188, Penal 
Code, on the ground that its prosecution would 
entail considerable expense and waste of public 
time. The applicant Shamrao has now come up 
in revision to this Court. 

[4] When the District Magistrate passed the 
order directing the withdrawl of the complaint, 
he did not, it appears, issue notice to Shamrao 
and dealt with the matter ex parte. This indi¬ 
cated that he treated the matter as an adminis¬ 
trative rather than a judicial matter; but in In 
re Nagu Servai , 57 Mad. 1101: (A. I. B. ( 21 ) 1934 
Mad. 473; 36 Gr. L. J. 1134), in which the nature 
of a petition filed under S. 196 (6),Criminal P. C., 
had to be considered, it was held that the act of 
filing a complaint by a Magistrate was a judioial 
act and that an application to the Distriot Magis¬ 
trate to have the complaint withdrawn was 
asking the District Magistrate to exercise his 
judicial discretion. This rule was followed in 
Vijayaranga v. Muthuswami , A. I. R. (32) 1945 
Mad. 68: (46 Or.L. J. 42l), and I am in respectful 
agreement with it. 

[5] It was, therefore, not open to the District 
Magistrate to pass the order now challenged 
without having afforded the other side a ohance 
of having been heard. Moreover, that order by 
directing the withdrawal of the complaint under 
S, 188, Penal Code, was tantamount to a review 
of the order of the Sessions Judge, if not of the 
District Magistrate’s own predecessor, and from 
this point of view it was not a proper order. It 
may well be that the order of attachment under 
B. 146, Criminal P. G„ was ultra vires and that 
Mahadeo had, in fact, removed cotton from land 
which was subsequently declared to have been 
in his possession, but these were matters for the 
Court which had seisin of the case under S. 188, 
Penal Code. 

[6] The order of the Distriot Magistrate is 
accordingly set aside and the case under that 
section shall now be resumed and disposed of 
according to law as quickly as possible. 

V.B.B. Revision allowed. 

A. I. R. (30) 1949 Nagpur 227 [0. N. 92.] 

Sbevde J. 

Tarachand Jagannath — Judgment-debtor 
—Appellant v. Mt. Taibai — Decree-holder 
— Respondent . 

Miso. Seoond Appeal No. 121 of 1946, Deoided on 7th 
Ootober 1947, from order of Addl. Diet. Judge, Hoshan- 
gabad, D/- 7th February 1946, 
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(a) C. P. and Berar Reliet of Indebtedness Act 
(14 [XIV] of 1939), S. 8 (1) —Two decrees, one in suit 
.4 and another in suit B against judgment-debtor — 
Decree in suit B fully satisfied —Application under 
S. 5 wrongly mentioning decree in suit B instead 
of in suit A -Decree, however, correctly described 
—Decree-holder treating decree as one in suit A — 
Order of discharge obtained —Discharge order held 
related to decree in suit A. 

The decree-holder obtained two dtcrees against the 
judgment debtor, one in suit A and the other in suit 
B. The latter decree wag fully satisfied. Judgment- 
debtor presented an application before the Debt Belief 
Court under S. 5 for preparation of a scheme for pay¬ 
ment of her debt. In the application, the judgment- 
debtor wrongly mentioned tho deoree in suit B instead 
of in suit A. But the description of the decree fully fitted 
in with tho decree in suit A. The deoree-holder did not 
appear and file his statement under S. 8 (1) with tho 
result that the decretal debt was automatically discharged 
under S. 8 (1). Later on the decree-holder applied for 
setting aside the discharge. In the application the decreo 
in suit A was mentioned by description and net by 
number of suit: 

Held , that the mistake was only clerical; that both 
the parties treated the deoree debt as one relating to tho 
decree obtained in suit A; that tho order of discharge 
related to decreo in suit A and that therefore the decree 
could not be executed. [Para 2] 

(b) C. P. and Berar Relief of Indebtedness Act 
(14 [XIV] of 1939), S. 8(l)_Claim in respect of share 
in village profits not falling within cognizance of 
Debt Relief Court—Failure of claimant to mention 
such claim in statement under S, 8 (1) results in its 
automatic discharge. 

It is as muoh the duty of the debtor as that of the 
creditor under the provisions of the Act, to file a full 
and oomplete statement of all olaims outstanding, irres¬ 
pective of the question as to whether these olaims are capa¬ 
ble of being entertained and settled by the Debt Belief 
Court or Dot, as it is ODly when all suoh claims are be¬ 
fore the Debt Belief Court that the Court can have a 
full picture about the liabilities of the debtor and the 
claim of the oreditor, and the Court can then find it 
easy to prepare a ecbeme of repayment under S. 11 of 
the Act, consistently with the ability of the debtor. The 
word “claim” in S. 8 (1) of the Aot, should not be con¬ 
strued to mean only that claim which is capable of be¬ 
ing entertained by the Debt Belief Court, under the 
provisions of the Act, and though the olaim for village 
profits is not within the cognizance of the Debt Belief 
Court under the provisions of S. 4 (i) of the Act, failnre 
on the part of the oreditor to submit his olaim in that 
behalf would result in the automatic discharge thereof 
under S. 8 (1) of the Aot : A. I. R. (31) 1944 Nag. 283, 
Bel. on. [Para 3] 

P. K. Tare — for Appellant.' 

S. G. Dube — for Respondent. 

Judgment. — This appeal has been filed by 
the judgment-debtor Tarachand against tho 
order of Mr. Adhar Sinha, Additional District 
Judge, Hosbangabad, who set aside the order of 
the executing Court and held that the decree was 
executable. The decree-holder Mt. Tai Bai obtain¬ 
ed a decree for village profits for the sambat 
years 19S0-1995 in Civil Suit No. 15-B of 1936 for 
rs. 994-7-0 against the judgment-debtor. The 
decree-holder had also obtained a similar deoree 
for village profits n civil Suit No. 186 of 1938 for 
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the Sambat years 1335-1S90. It is admitted that 
the latter decree was fully satisfied. The judg- 
ment-debtor presented an application on 16 th 
August 1910, in Debt Relief case No. 679 of 19-10, 
before the Debt Relief Court, Harda, under S. 5, 
Central Provinces and Berar Relief of Indebted¬ 
ness Act, 1939 (xiv of 1939) (hereinafter referred 
to as the Act) containing a statement of all claims 
outstanding against him and asking the Debt 
Relief Court to prepare a scheme of repayment 
under S. 11 of the Act. It is admitted that in 
that application the judgment-debtor wrongly 
stated Civil Suit No. 16G of 1933 instead of Civil 
Suit No. 15-B of 1939. It is an admitted fact that 
on the date of the application there was absolu¬ 
tely nothing due under the old decree, in civil 
Suit No. ISC of 1933, as the said decretal debt was 
fully satisfied long before. The decree-holder did 
not appear and file her statement of claim with- 
in two months as required by S. 8 (l) of the Act, 
with the result that the decretal debt was auto- 
matically discharged, under the provisions of 
S. 3 (1) of the Act. Thereafter, on 14th March 
1911, she made an application for setting aside 
the orler of discharge of the decretal debt and 
it is significant to note that in that application 
she specifically referred to the decree of rs. 99i- 
7.0 for the Sambat years 1990-1995, without 
stating the precise number of the suit, viz., Civil 
Suit No. 15-B of 1939. It cannot be disputed that 
the description, given about the decree in the ap¬ 
plication, made by the judgment-debtor and in 
the application presented by the decree-holder, 
exactly relates only to the latter suit (civil Suit 
No. 15-B of 1939). The said description, by any 
stretch of reasoning cannot be extended to the 
decree in civil Suit No. 186 of 1933. The Debt 
Relief Court, however, dismissed the decree, 
holder’s application, upheld the order of dis¬ 
charge in respect of the decree-holder's debt and 
passed the final order under s. 11 of the Aot, on 
30th October 1941. The decree-holder, thereupon, 
made an application for revision in the Court of 
the Additional District Judge, Hoshangabad, 
under S, 20 of the Act, but that application wa3 
dismissed on 18th May 1942. On 2nd February 
1943, the decree-holder lodged an application for 
execution in respect of the decree in civil Suit 
No. 15-B of 1939 against her opponent Tarachand. 
That application was resisted by Tarachand, on 
the ground that the decretal debt having been 
discharged by the Debt Relief Court under 8.8 (l) 
of the Aot, the application for execution was not 
maintainable. It was contended by the decree- 
holder that the order of discharge by the Debt 
Relief Court related only to the decree in Civil 
Suit No. 166 of 1933, as that was the debt which 
was specifically mentioned by the judgment- 
debtor before the Debt Relief Court and that 


the said discharge could not, therefore, affect 
the executability of the decree in Civil Suit 
No. 15-B of 1939. The executing Court accepted 
the contention of the judgment debtor and dis¬ 
missed the application for execution. Against this 
order, the decree-holder appealed to the first 
appellate Court of Hoshangabad. The learned 
Judge of the lower appellate Court set aside the 
order of the executing Court and sent back the 
case to the lower Court for execution of the 
decree. Against this decision the present appeal 
has been preferred to this Court. 

[2] The first point for determination is whether 
the order of discharge related to the decree in 
Civil Suit No. 186 of 1933 or whether it related to 
the decree in Civil Suit no. 15-B of 1939. From 
the description of the decretal claim, as given 
by either party in the proceedings before the 
Debt Relief Court, it is quite evident that the 
only decree which was in contemplation of both 
the parties wa3 the decree passed in Civil Suit 
No. 15-B of 1939 and not the decree passed in 
Civil suit No. 186 of 1933. In the first place the 
decree in the latter suit was for different years 
and in the second place it is common ground 
that that decree was fully satisfied long before. 
In my opinion the mistake about the number of 
the suit was nothing but a clerical mistake or an 
accidental slip and it would be futile to contend, 
on the admitted facts of this case, that the order 
of discharge must be confined to the non-existing 
decretal claim in the old suit—civil Suit No. 186 
of 1933. I think that the executing Court was 
fully justified in not making a fetish of this 
clerical mistake and in holding that the decretal 
debt in Civil Suit no. 15-B of 1939, which was the 
only debt admittedly outstanding on the date of 
the application before the Debt Relief Court, 
was discharged under S. S (l) of the Act. 

[3] The next point that has been strenuously 
urged by Diwan Bahadur Dube, on behalf of the 
decree-holder, is that even if it were conceded 
for the sake of argument that the order of dis¬ 
charge relates to the decretal claim in Civil Suit 
No. 15-B of 1939, that order of discharge was 
without jurisdiction, in so far as it related to a 
claim for village profits. The argument advanced 
by the Diwan Bahadur i3 that under 8. 4 (0 of 
the Act, any liability in respect of village pro¬ 
fits arising between the co-sharers and the 
lambardar is excepted from the cognizance of 
the Debt Relief Court. It is not disputed that 
the decree in civil Suit No. 15-B of 1939, was in 
respect of the village profits which the deoree- 
holdor was entitled ta claim as her share against 
the judgment-debtor lambardar. It has also been 
urged that the word “claim” in S. 8 (1) of me 
Act should be construed to mean only that claim 
which is capable of being entertained by the 
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Debt Belief Court, under the provisions of tho 
Act, and inasmuch as the olairn for village pro¬ 
fits is not within the cognizance of the Debt 
Relief Court under the provisions of S. 4 (i) of 
the Act, any failure on the part of the creditor to 
submit his claim in that behalf would not result 
in the automatic discharge thereof under s. S (l) 
of the Act. Briefly put, the whole argument 
amounts to this. If the Debt Relief Court is in¬ 
competent to deal with the claim for tve village 
profits, under S. 4 (i) of the Act, then it follows 
as a matter of inevitable corollary, that it is 
equally incompetent to discharge the debt. To 
this argument the answer of Mr. P. K. Tare, on 
behalf of the judgment-debtor, is that the 'claim' 
is not synonymous with 'debt.' ‘Debt’ alone is 
defined under s. 2 (d) of the Act. The word 
'claim* has not been defined anywhere. The 
word ‘claim* has been used in a wider sense so 
as to include a 'debt* which oan be entertained 
by the Debt Relief Court, and also a ‘debt’ 
whioh cannot be entertained by it. In support 
of this argument the learned counsel for the 
appellant has drawn my attention to the provi¬ 
sions of ss. -6 (c) and 8 (l) of the Act. Under 
the provisions of the former section, a statutory 
duty has been cast upon the debtor to put in a 
statement of all claims outstanding against him 
including those under S. 4 of the Act, as nearly 
as may be ascertainable, and the names and 
addresses of his creditors. Under S. 8 (l) of the 
Act “every creditor is required to submit a state¬ 
ment of his claim.and every claim not 

so submitted shall be deemed for all purposes 
and all occasions to have been discharged as 
against such debtor." It has been urged by Mr. 
Tare that if the provisions of ss. 5, 6 and S of 
the Aot are read together, it would be clear that 
the Act does make a distinction between the 
Iword ‘debt* and the word ‘claim.' It, there¬ 
fore, follows, as has been urged, that the word 
‘claim' in S. 8 (l) of the Act cannot be res¬ 
tricted only to a claim, which the Debt Relief 
Court is competent to decide, but means all 
claims including those which have been specifi- 
cally enumerated in S. 4 of the Act. In support 
of this contention the observations of Digby J. 
in the oaBe of Hirajee v. Kaloosingh, I. L. R. 
(1944) Nag. 416 : (A. I R. (Si) 1944 Nag. 283), 
have been relied upon. The observations are : 

“Another feature of the Aet is that certain debt3 are 
only affected by S. 5, S. 6, snb-s. (1), S. 7, S. 8, B. 9 
and 8. 23. Thus certain debts whioh cannot be scaled 
down at all under the provisions of the Act are affected 
by S. 8 of the Act. Their existence is material for the 
purpose of deciding whether the debtor Is or Is not 
able to pay his debts, and material for the purpose of 
deciding whether the debtor is or is not entitled to 
apply.” 

The learned Judge added at page 418 : 

“The wording of S. 8 is plain and unequivocal, 
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and the scheme of tho Act is to peiiultso Ci editor; 
whose debts cannot ho scaled down at all in virtue of 
S. 4 if they fail to filo tho statement required under 
S. 8 (1) of the Act. When this is so, thero is nothing 
remarkable in tho Legislature failing to mako uu excep¬ 
tion for the case where tho application is subsequently 
dismissed under S. 9, sub-s. (-). The determination of 
the question whether the debtor i or is not a! !e to pay 
his debts cannot be arrived at unless the claims of the 
creditors aro submitted and tho contentions of tin- 
creditors arc dealt with. If creditors were net i -r.. 1-ed 
for failing to submit statements of their debts, tin- 
determination of tho question whether the debtor was 
able to pay his debts would bo delayed. Tho object of 
S. 8 is to ensure that the procedure of the Debt Relief 
Court is not hindered by creditors failing to submit 
statements of claim duly signed and verified under 
S. 8 (1).” 

In my opinion, it is quite clear from a critical 
perusal of all these sections together that it is 
as much the duty of the debtor as that of the 
creditor, under the provisions of the Act, to file 
a full and complete statement of all claims out¬ 
standing, irrespective of the question as to whe- 
ther these claims are capable of being entertained 
and settled by the Debt Relief Court or not, as 
it is only when all such claims are before the 
Debt Relief Court that the Court can have a full 
picture about the liabilities of the debtor and 1 
the claims of the creditor, and the Court can 
then find it easy to preparo a scheme of repay¬ 
ment under S. 11 of the Act, consistently with 
the ability of the debtor. 

[4] The result, therefore, is that I allow this 
appeal, set aside the decision of the learned 
Additional District Judge and restore that of the 
executing Court dismissing the application for 
execution with costs in favour of the appellant 
in all Courts. The respondent will bear his costs. 
Lea\e to file an appeal under cl. 15, Letters 
Patent, is granted. Counsel’s fees Rs. 40. 

r.G.d. Appeal allowed. 
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Grille C. J- and Hidayatullad J. 

Tulsiram Shrikisan Marwadi v. Zaboo 

Bhima Shankar. 

Second Appeal No. 347 of 1943, Decided on 8th 
October 1947, from appellate decree of Addl. Dist. 
Judge, Basim, D/- 31st December 1942. 

(a) Contract Act (1872), S. 25 (3)-Promise to 

pay_Acknowledgment under S. 19, Limitation Act 

differs from “promise to pay” within meaning of 
S 25 (3)—Implied promise under S. 19, Limitation 
Act, is not equivalent to “promise in writing”— 
‘•Real account stated” is different from acknow¬ 
ledgment—Case depends upon language used in 
each document—Intention to pay time-barred debt 
must be clearly expressed — Mere admission of 
liability without expression of intention is not 
enough — Promise to pay interest is sufficient 
expression of intention — Letter held contained 
promise to pay within S. 25 (3)—Limitation Act 
(1908), S. 19. 
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There ie a vital difference between an acknowledg¬ 
ment under S. 19, Limitation Act and a fresh promise 
under S. 25 (3), Contract Act. An un-conditional 
acknowledgment is sufficient for the purpose of 
S. 19, Limitation Act because suoh an acknowledgment 
implies a promise to pay. To accept an implied pro¬ 
mise as the equivalent of a ‘promise in writing’ would 
make S. 19, Limitation Act, otiose because the same 
result by way of an acknowledgment would be reached 
irrespective of whether it was taken during the period 
of limitation or outside it: A. I. R. (29) 1942 Nag. 92 
and A. I. R. (25) 1938 Nag. ISO, licl. on. [Para 23] 
A real account stated is a very different thing from 
an acknowledgment. In a real account stated there is 
consideration in the shape of an agreement that items 
on ono side of the account be taken as paid by items 
on the other side. In an account stated it does not 
matter if some of the items are time-barred. It would 
be a different thing if all the items are time-barred: 
A. I. R. (21) 1934 P. C. 144 and A. I. R. (21) 1934 
P. C. 147, Rcl. on. [Para 23] 

Each case will depend upon the language used in the 
document. The words should not be overstressed. If 
the meaning is clearly to express an intention to pay 
the time-barred debt, then the requirements of S. 25 (3), 
Contract Act would be fulfilled. Equally there 
must be a clear expression of intention to pay the 
amount so that it can be said to be a promise. An 
admission of liability without an expression of inten¬ 
tion to pay would not do. [Para 24] 

Tho addition of the words that interest will be paid 
on the amount will be sufficient expression of an inten¬ 
tion to render the writing a promise to pay in writing. 
No person agrees to pay interest without also agreeing 
to pay the principal sum. Hence an unconditional 
acknowledgment of liability together with an express 
promise to pay interest also, may be read as a promise 
to pay the principal amount: A. I. R. (30) 1943 All. 63, 
Bel. on. [p ara 25] 

Where the debtor gives a fresh document which can 
be the foundation of a suit and in that document agrees 
to pay the amount, then, apart from novation, such 
promise is enforceable by virtue of S. 25 (3). It is not 
necessary to prove anything more than the promise on 
whioh the aotion can be based and it would not help 
the debtor to show that (fraud apart) there was no fresh 
consideration or that lie gave the promise without 
knowing his rights. A person who gives such a pomise 

must fulfil it. [Para 25] 

Where in a letter the defendant says that he had 
taken a certain sum that day and affixes a stamp and 
also promises interest at the rate of Rs. 1 per cent, per 
mensem on this sum, the letter fulfils the requirements 
of S. 25 [3), Contract Act and a suit can be based'on It, 
even if the amount represents a time-barred debt: 
Case law reviewed. [Para 26] 

Annotation : (’42-Com.) Limitation Act, 8. 19 N. 9. 

(b) Civil P. C.(1908), S, 100—Finding that person 

is not manager of joint family is finding of fact 
binding in second appeal. [Para 26] 

Annotation : (‘44-Com.) Civil P. C., Ss. 100* 
101 N. 42. 

(c) Civil P. C. (1908), S. 100_Mixed plea of law 

and fact—Plea that Money-lenders Act applied to 
the case and that because no accounts were fur¬ 
nished interest ought to be disallowed is a mixed 
plea of law and fact and cannot be raised for first 
time in second appeal—C. P. Money-lenders Act 
(13 of 1934), S. 7. [Para 27] 

Annotation : (’44-Com.) Civil P. C., Ss. 100-101 
N. 28 & 47. 

A. V. Share and T. B. PendharTiar—tor Appellants. 
A. L. Halve and S. N. Khcrdekar —for Respondents 
1 (a) and 1 (b) and 2 to 5, respectively. 


A. I. R. 

Hidayatullah J. — The facts of this appeal 
are similar to those in Second Appeal No. 346 of 
1943 and need not bere-stated. The amounts were 
borrowed as follows : Rs. 1000 on 19th February 
1924 ; rs. 500 on 19th May 1944; re-payment 
Rs. 250 on 19th March 1925. On 24th January 
1927, Rs. 1829 were due and an acknowledgment 
was taken. Similarly on 31st May 1929 a sum of 
Rs. 2401-10 3 was found due and an acknowledg¬ 
ment was taken. Then on 12 th June 1938, i. e., 
more than three years after 31st May 1929 an 
acknowledgment was taken for Rs. 8458-2-0. On 
8th May 1935 a sum of Rs. 100 was repaid and 
the defendant Bhima Shankar signed the ticket 
bahi in token thereof. From 22nd January 1936 
to 21st July 1938 proceedings were pending before 
the Debt Conciliation Board. The plaintiffs, 
therefore, claimed their suit to be within time. 

[ 2 ] The facts are so similar to the facts of 
Second Appeal No. 846 of 1943 that there would 
have been no necessity to deliver a separate 
judgment but for one fact. In addition to the 
acknowledgment dated 12th June 1932 which was 
ineffective to save limitation, the plaintiffs in this 
case obtained from the defendant Bhima Shankar 
a letter which is Ex. P-4. It reads as follows : 

‘•To Tulsiram Shankarlal Marwadi, from Bhima- 
ehankar Isappa Wani, resident of Sangaon. Compli¬ 
ments. Further. The reason for writing the letter is 
that I have this day taken from you Rs. 3468-2-0 and 
affixed a stamp. (1) will pay interest on this at the rate 
of Re. 1 per cent, per mensem Mitti Jestha Sudi 8, 
Samvat 1989, dated 12th Jane 1932. By the hand of 
self. 

Signature. 

Signature of Bhimnsbankar 
Isappa in the hand of self.” 

[3] It was argued that this letter satisfies the 
requirements of S. 25 (3), Contract Act. This 
letter was relied upon in the Court below and 
has been made the foundation of the claim. In 
reply it was argued here that this letter also does 
not contain any promise in writing to pay the 
time-barred debt and fails to satisfy the require¬ 
ments of S. 25 (3). 

[ 4 ] We have laid down in the connected appeal 
that there must be an express promise in writing 
before S. 25 (3) can he said to operate and that a 
mere implied promise is not enough. In this case 
in Ex. P-4 the money was stated to have been 
paid on 12fch June 1932 and in addition to the 
acknowledgment there was a promise to pay 
interest at Re. 1 per cent, per mensem. It was 
said that a promise to pay interest is not made 
without there being a promise to pay the prin- 
cipal and, therefore, this promise to pay interest 
must be read as a promise to pay the whole sum 
including interest. In support of this case a large 
number of authorities were cited and we propose 
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to review some of them before stating our own 
opinion as to the interpretation of S. 25 (3). 

[5] In Kasturchand v. Manekchand , A.I.R. 
(80) 1943 Bom. 447 : (211 I. 0. 421), the words 
were "nagad rolcada polio, lidha te deva ” and 
Lokur J. held that the new khata was more than 
a mere acknowledgment and was a fresh pro¬ 
mise within 8. 25 (3). In reaohing the conolusion 
the learned Judge referred to Ranchoddas 
Nathubhai v.Jeychand Khushalchand , 8 Bom. 
405, where Sargent 0. J. said that the words u baki 
deva" meant no more than the English words 
“balance due" and could not be said to contain a 
promise to pay. This dictum of Sargent 0. J. 
was followed in Maganlal v. Amichand, SO 
Bom, L R. 733 : (A. I. R. (15) 1928 Bom. 819). 
In Balhrishna v. Jayshankar , 40 Bom. L. R. 
1011 : (A. I. R. (25) 1988 Bom. 460), Wassoodew J. 
held that even if the words l, baki deva ” were 
followed by the word “ sahi ” then they did not 
expressly import a new promise. In that case 
the learned Judge pointed out that the question 
“is essentially one of construction of the language 
of the document itself.” In Ranchhoddas Nathu¬ 
bhai v. Jeychand Khushalchand , 8 Bom. 405, 
Sargent C. J. also pointed out that the meaning 
of the words oan be enlarged by the context. In 
the oase before Lokur J. in Kasturchand v. 
Manehchand, A. I. B. (30) 1943 Bom. 447 : (211 
I. 0. 421), it was held that the words l, nagad 
rohada polia lidha ” served to enlarge the mean¬ 
ing and hence it was held that the document 
contained a promise to pay. 

[6] In the Madras High Court two cases have 
discussed this matter in detail. In Appa Rao v. 
SuryapraTcasa Rao, 23 Mad. 94, it was held 
that for the purposes of S. 25 (8), it is not neces¬ 
sary that there should be an accepted proposal 
reduced into writing, and all that the seotion 
•requires is that the writing should contain an 
expression of intention to pay which can be oon- 
etrued to be a promise. In Ganpathy Moodelly 
v. Muniswami Moodelly, 88 Mad. 169 : (6 I. 0. 
754), this caB6 was explained but there was no 
dissent on the points mentioned by us here, and 
it was held that when a person promises to pay 
what in fact is proved to he a debt whioh is 
-barred, the agreement will be enforced. 

[7l In Niaz Ahmad v. Parsottam Chandra , 
A. I. B. (18) 1981 ALL. 164: (68 ALL. 374), Sulai- 
man and Young JJ. held that a liberal inter¬ 
pretation ought to be placed upon 8 .26 ( 3 ). Ram 
Prasad v. Sheo Bahsh, 54 all. 761: (a. I. R. 
(20) 1938 ALL. 179), is an important case in con- 
Election with the appeal before us. In this oase a 
sarkat was executed on 6th April 1920 by defen¬ 
dant 1 who was the father of the other defen¬ 
dants, and the sarkat purported to bear interest 
at 0-10-0 per cent, per mensem. According to 
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the sarkat the money was shown to have been 
paid in oash but it turned out to be a balanoe 
of money lent before. The trial Court held the 
dooument to be an agreement and decreed the 
olaim on its basis. In the appoal reliance was 
placed on Girdhari Lai v. Bishun Chand, 64 
ALL. 606 : (A. I. R. (19) 1932 ALL. 461), but the 
learned Judges (Mukerji and Bennett JJ.) held : 

“In this Court it was urged on behalf of the dofen lant 
that this case fell within our decision in Girdhari Lai 
v. Bishun Chand, 54 All. 506 : (A. I. R (19) 1932 All. 
461). In that case, however, there was no agreement to 
pay interest, and it was a case, therefore, which could 
be easily distinguished from the case before us. On the 
other hand, this oase is similar to tho case of Prahlad 
Prasad v. Bhagwan Das, 49 All 496: (A.I.R. (14) 1927 
All. 677). 

The learned Judges went on to say : 

“It is oonceded before us that the previous loans were 
not time-barred at the date when the present document 
was executed. The fact that the amount advanced was 
stated to have been advanoed in cash and the faot that 
there was a promise to pay interest, go to show that it 
was the intention of the parties that the sarkhat should 
be a iresh transaction, namely, a transaction by whioh 
a certain amount of money was to be repaid with a cer¬ 
tain amount of interest. We think that the Court below 
was right in treating the dooument as an agreement." 

[8l In Prahlad Prasad v. Bhagwan Das , 
49 ALL. 496 : (A. I. R. (14) 1927 ALL. 677), to 
which reference is made here, an account was 
sent to the defendant who endorsed an acknow¬ 
ledgment that Rs. 2366-2-6 remained due from 
him to the plaintiff and added the words ‘interest 
at 12 annas per cent, per mensem*. Boys and 
Kendall JJ. observed as follows : 

“We are asked on behalf of the respondent to hold 
that in order to give the defendant the benefit of this 
seotion there muBt be an express promise in writing. 
This would apparently mean that we must be able to 
find the words ‘I promise to pay’ or some equivalent 
words. We think that this is going beyond the section. 
We have to find whether there was or was not expressly 
or by implication in the memorandum a promise to 
pay. In our view it is impossible to hold that the 
stipulation as to interest oan be interpreted otherwise 
than as a promise to pay interest in the future at the 
named rate; whether the promise was in express words 
suoh as ‘I promise to pay* or a matter of necessary 
implication is immaterial. On behalf of the respondent 
we are referred to the cass of Ganga Prasad v. Ram 
Dyal, 23 All. 602 : (1901 A. W. N. 150). It is not 
necessary for us to say whether we would agree with 
the decision in that case that a mere acknowledgment 
of the amount due would or would not imply a promise 
to pay that amount. This case and the other case, 
Gobind Das v. Sarju Das, 30 All. 268 : (5 A. L. J. 
274), are dearly distinguishable from the present case 
in that in those cases the memorandum or acknow¬ 
ledgment contained no promise to pay interest. In the 
present case there was not only a mere acknowledgment 
by the defendant that he had incurred certain liability 
in the past, but there was a definite promise as to what 
he intended to do in the future. On the other hand, for 
the appellant reliance is placed on the cases of Laxumi• 
bai v. Ganesh Raghunath, 25 Bom. 373: (2 Bom. L. R. 
1182), Mahadeo Kori v. 8heoraj, 41 All. 169 : (A.I.R, 
(6) 1919 All. 196) and 'Mulchand Lola v. KashibuUav 
Biswas, 35 Cal. Ill: (11 0. W. N. 1120). In all three 
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o£ these cases there was a condition as to the interest 
to be paid in the future, in almost exactly similar terms 
to those used in the memorandum in this case. In the 
Bombay and Allahabad cases it is true that there had 
been no previous running account, but the document 
did provide for interest which was to be paid on the 
loan then being taken, and it was held that that provi¬ 
sion as to interest wa3 sufficient to alter the character 
of the memorandum from that of a mere acknowledg¬ 
ment to an agreement. The Calcutta case was still fur¬ 
ther on all fours with this case, in that it was also a 
case where the balance wa3 due on a running account. 
The three cases which we have last quoted support the 
view which we have ourselves expressed that the pro¬ 
per article of Sch. I, Stamp Act, was Art. 5 (c) and that 
the plaintiff was entitled to rely upon S. 2-3, Contract 
Act.” 

[9] Recently the matter was once again be¬ 
fore the Allahabad High Court in Debi Prasad 
v. Bhagwati Prasad , I. L. R. (I9i3) all. 171 : 
(a. I. R. ( 30 ) 1913 ALL 63) and the entire case 
law was reviewed by Bajpai and DarJJ. In that 
case there wa3 a prior time-barred debt of 
Rs. 1214 but on 31sfc December 1935 a sarkat bear¬ 
ing 0-4-0 stamps was executed in a new amount 
book to the following effect : 

“Firm Debi Prasad Bbagwanda3. Account of Bhag¬ 
wati Prasad Buddhu Lai eons of Sita Ram, Kasera, re¬ 
sident of Basnai Ba 2 ar. Debit and Credit. Sambat 1992. 
Rupees 1300 date Pas Sudi six. Received rupees thir¬ 
teen hundered ; took on 8 annas per cent. 

Signature of Bhagwati Prasad in autograph.” 

It was held that in this case there was some 
fresh consideration (Rb. 56 which were advanc¬ 
ed), and the case did not fall within s. 25 ( 3 ). 

[10] It was really not necessary for the pur¬ 
poses of the case to consider 8. 26 (3) but the 
learned Judges went on to consider the scope and 
meaning of this enactment. They referred to the 
case law on the subject and the difference be¬ 
tween • the Lahore High Court and other Courts 
on the question whether the words ‘balance due’ 
or ‘amount duo’ import an express or an implied 
promise though in the opinion of the learned 
Judges the better view was that these words im¬ 
port only an implied promise, They, however, 
fjajd i 

'‘'With reference to cases relating to acknowledgments, 
pure and simple, it has also been generally held that 
S. 25 (3), Contract Act, requires an express promise to 
pay and not merely an implied promise. But no case 
was cited before us at the bar in whioh it has been de¬ 
finitely held that an agreement to pay a time-barred 
debt as distinguished from a mere acknowledgment of a 
time-barred debt required an express promise to pay to 
satisfy the conditions of S. 25 (3), Contract Act. On the 
other hand, in Sahu Prahlad Prasad v. Bhagwandas 
All. 496 : (A. I. R. (14) 1927 All. 677), this Court 
has definitely held that in case of an agreement to pay 
a time-barred debt an express promise was not neces¬ 
sary and an implied promise would satisfy the require¬ 
ments of S. 25 (3), Contract Act. And in Shanti Parkash 
v. Harnam Das, I. L. R. (1938) 19 Lah. 193 : (A. I. R. 
(25) 1938 Lah. 234), a Full Bench of the Lahore 
High Court on the principle of stare decisis has taken 
a similar view.” 

In this case an important distinction was made 


between two sets of cases, those in which ther& 
was no promise to pay interest and those in 
which there was. In the words of the learned 
Judges: 

“There is a clear distinction between an acknowledg¬ 
ment of a debt simpliciter and an acknowledgment 
coupled with a statement that the debt acknowledged 
shall in future carry certain rate of interest. In the for¬ 
mer case there is no promise to pay the debt and the 
promise to pay the debt can only be implied ; in the 
latter case the statement that the debt shall bear inte¬ 
rest means and can only mean that the interest shall 
be paid and, therefore, there exists a promise to pay the 
interest in express terms, and if there is a promise to 
pay interest there exists clearly an agreement to pay prin¬ 
cipal. Taking this view it is now generally held that 
when an acknowledgment of debt also contains a state¬ 
ment that the acknowledged debt will bear future interest 
at acertain rate it ceases to be a mere acknowledgment 
and becomes an agreement within the meaning of tho 
Stamp Act ; see Mahadco Kori v. Sheoraj Bam Teli,. 
41 All. 1G9 : (A. I. R. (6) 1919 All. 196) ; Laxmibai v. 
Ganesh Baghunath, 25 Bom. 373 : (2 Bom. L. R* 
1132) ; Mulchand Lala v. Kashibullav Bisu as, 35 Cal. 
Ill : (11 C, W. N. 1120) and Prahlad Prasad v- 
Bhagwan Das, 49 All. 496 : (A. I. R (14) 1927 All. 
677). For the purposes of S. 25 (3), Contract Act, a dis¬ 
tinction might well be drawn between an acknowledg¬ 
ment of a debt simpliciter and an acknowledgment of a 
debt coupled with an agreement to pay future interest 
and in an acknowledgment of a debt which is incorpo¬ 
rated in a sarkhat, hundi, promissory not, bond or 
other agreement evidencing a loan. An acknowledgment 
of a debt is a unilateral act of the debtor ; it is not an 
agreement or a contract ; it merely states that a debt 
is duo and it contains no express promise to pay the 
debt acknowledged and, indeed, under Art. 1, Sch. L 
Stamp Act, such a promise is excluded from the scope 
of an acknowledgment. Now S. 25 (3), Contract Act, 
enacts : ‘An agreement made without consideration is 
void unless it is a promise made in writing and signed 

by the person to be charged therewith..to pay 

wholly or in part a debt of which the creditor might 
have enforced payment but for the law of limitation of 
suits.’ Since S. 25 (3) requires a promise to pay in writ¬ 
ing it may well be that an acknowledgment of a debt 
simpliciter which contains no expro3s promise to pay is 
not within the meaning of the statute. But if there is 
an express promise to pay interest on the debt acknow¬ 
ledged, the express- promise with regard to interest 
might reasonably include a promise for pavment oi 
principal also.” 

These observations are obiter in the case bat ex¬ 


press a view which has found considerable favour 
in the Lahore High Court. 

[11] This brings us to the decisions from the 
Punjab. We do not propose to examine the ear¬ 
liest cases. They are all considered and referred 
to in the later cases. 

[ 12 ] In Om Prakash Wishwa Mitter v. Ab¬ 
dul Rahim and Sons, A. I. R. ( 16 ) 1929 Lab. 
511 : (117 I. c. 377), there was a ‘ruqqa’ with a 
postscript which said that interest would be 
paid at the rate of 0-15-0 per cent, per mensem.. 
Shadilal C. J. and Johnstone J. held that : 

“The principle of law is clear that where an acknow¬ 
ledgment contains an entry fixing the rate of interest 
to be payable by the debtor, it amounts to a new con¬ 
tract within the meaning of S. 25, sub-B. (3), Contra 
Act, and constitutes a fresh cause of action. 
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In a later ease in tbe same year, Johnstone J. 
while sitting singly (Gopi v. Singh Ram , A. I. R. 
(16) 1929 Lab. 695: (122 I. 0. 238)), expressed the 
Bame opinion following the earlier cases of tbe 
Lahore High Court. He, however, held that 
decisions of this kind must rest upon a natural 
and reasonable interpretation of the words of 
the document in question. The head-note in the 
All India Reporter Series give3 all the necessary 
particulars ibout this case and we quote it 
here: 

“Where a b dance entry contains a distinct promise 
to pay interes thereon, the entry is more than a mere 
acknowledgment of a pre-existing debt and amounts to 
a bond and is consequently a good contract under 
S. 25 (3) even if it consists of time-barred items." 

[18] In Kesar Singh v. Sant Ram, I. L. R. 
(1937) 18 Lah. 234 : (A. I. R. (24) 1937 Lah. 865), 
the particular point which falls for consideration 
in the i/resent crse did not arise. It is, however, 
pertinent to point out that the case laid down 
that a mere acknowledgment without any ex- 
press/promise though sufficient for the purposes 
of Sj 19, Limitation Act was not sufficient for 
8. 25 (3), Contraot Act. To the same effect is 
ifaw Lai v. Firm Karam Chand Gopal 
Chand, a. I. r. (26) 1938 Lah. 155 : (178 I. 0. 
446) and also Bisheshar Nath v. Baij Nath, 
a. I. R. (25) 1938 Lah. 264 : (178 I. C. 259). In 
Fateh Mohammad v. Surja, a. i. R. ( 26 ) 1939 
I*ah. 486 : (188 i.o. 420), a different note was 
struck. There a balance was struck in the account 
books of the creditor by the debtor and then 
followed the words: “ haqui rahe lene M iti Boh 
Badi 10 Sambat 1991 rupaya haqui anhe 
375** with the debtor’s signature and it wa3 
held that these words imported a promise. 

[14] The leading case of the Lahore High 
Court is, however, Shanti Parkash v. Harnam 
Das, I. L. R. (1938) Lah. 193 : (A. I. R. (25) 1938 
Lah. 234 P. B.) and was heard by a Bench of 
three Judges (Coldstream, Dalip Singh and Din 
Mohammad JJ.). There were two points in the 
case. The first point was whether S. 4, Limita¬ 
tion Act extended the period of limitation for a 

suit. It was held that it did not. This is the 

* 

same point which we have considered in the 
connected appeal. Sanumandas v. Zaboo and 
others, S. A. No. 846 of 1943, d/- 8 th October 
1947. The second point concerned the interpreta¬ 
tion of a sarkat which read as follows: 

“Hisaab yad dashit Lacham Das waid Dhani Nath 
va Harnam Das wald Lachman Das zat Khatri 
Khosla sakin Nurmahal ba sud bahisab ft sadi 12 
anna senkra mahwar muqarir kiya giya aur bahaq 
Shanti Parkash balegh va Lachhmi Chand Ram 
Parkash nabalghan Bawalayat Shanti Parkash tahrir 
kar diya 1st July 1928. 

Mubligh 725-8-0 bakaya hissab mundarja bala 
tahrir kiya gay a hai. Ticket 4 anna ka lagaya gaya. 

Lachhman Das bakaUim khud .” 


The question wa3 whether this entry v;a= suffi¬ 
cient to attract S. *25 (3), Contract Act. 


[15] The learned Judges gave divergent opi¬ 


nions. Din Mohammad J. held that 


cue* words 


imported a clear promise to pay nnu that the 
words used to express this intention have 1 een 
so understood in ages past and the n.o:> words 
cannot be over.stressed. lie also hGlcl that the 


mention of interest made explicit whatever war- 


implicit. 

[16] Coldstream J. was entirely of the oppo¬ 
site opinion. But he did not difier from Dalip 
Singh J. in view of the weight of authorities 
against his view'. To quote the words of the 
learned Judge : 

“It is, I think, settled law in this province that a 
bare acknowledgment of a stated debt is not a promise 
to pay within tbe meaning of S. 25 (3), Contrp.ct Act. It 
is not easy to understand why the mete addition of a 
statement of the rate of interest payable should turn an 
acknowledgment which is not ‘a promise to pay - into ‘a 
promise to pay.’ But in view of tbe weight of the 
authorities against me, I am not prepared to dissent 
from my learned brother’s decision on this [Cir.t. 

[17] Dalip Singh J. reluctantly held that the 
document in question imported a promise to pay 
the amount. The learned Judge felt compelled 
to give this decision because in the Lahore High 
Court such words in a document were uniformly 
held to contain a promise. On the question of the 
agreement to pay interest also the learned Judge 
felt compelled by weight of authority in the 
Lahore High Court. This is what he said: 

“He (learned counsel for respondent) contends that 
the preponderant weight of authority is that a mere 
acknowledgment, though it implies a promise to pay 
under the ruling of their Lordships of tbe Privy Council 
in Manx Ram Seth v. Seth Ruychand, 33 Cal. 1047 : 
(33 I. A. 165 P. C.), has always been hsld not to 
amount to a promise to pay within the meaning of 
S. 25-(3), Contract Act. He, therefore, contends that the 
mere mention of interest as fixed or a promise to pay 
interest cannot be said to bo a promise to pay tbe 
principal and though it may imply a promise to pay 
the prinoipal, it does not fall within the purview of 
S. 25 (3), Contract Act. Again, I may say that if the 
matter were res integra, the contention would weigh 
considerably with me and I would bo inclined to give 
effect to it; but tbe matter is not res integra. A loDg 
course of rulings has held, not only on the question of 
interest but where the words used amount to the words 
‘is payable’ or 'to be paid’ or ‘to be taken’ or ‘to be 
given,’ 'baqi dena,’ 'baqi lena,’ eto , almost invariably 
that such words amount to a promise to pay within 
the meaning of S. 25 (3), Contract Aot. So far as in¬ 
terest is concerned, there is no ruling in thU Court to 
the contrary, no ruling of any other High Court to my 
knowledge to the contrary. In these circumstances, It 
seems to me that it is too late in tbe day now to urge 
that these words should not be held to fall within the 
pnrviow of S. 25 (3), Contract Act.” 


But for the earlier cases, the decision would 
have been the other way because Coldstream 
and Dalip Singh JJ. expressed very strongly 
against the earlier cases though stare decisis 
they felt bound to follow them. 
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[IS] In this Court an unconditional acknow¬ 
ledgment has always been held to imply a 
promise to pay. In fact after the Privy Council 
case reported in Maniram v. Seth Rupchand, 
2 N. L. B. 130 : (33 Oal. 1047 : 33 I. A. 165 P. 0.), 
the matter must be taken to be finally settled. 

[19] In Fadalilal v. Rupchand, A. I. R. (15) 
1923 Nag. 124 : (106 1 . c. 661 ), Prideaux A. J. C. 
took a somewhat liberal view of S. 25 (3), 
Contract Act and held some sarkats to import 
a promise of payment. The case cannot be 
regarded as an authority because the transac- 
tion involved not only the execution of sarkats 
but a pledge of ornaments and the sarkats were 
executed because the plaintiff was threatening 
a suit and agreed to stay his hands. There 
appears also to be some consideration besides 
the time-barred claims in the shape of forbear¬ 
ance on the part of the plaintiff from bringing 
a suit. 

[ 20 ] In Babulal v. Badridas Jainarayan, 
A. I. R. (17) 1930 Nag. 236 : (124 I. O. 243), Mohi- 
uddin A. J. C. while construing the words 'baki 
dena raha' held that these words acknowledged 
the lip.bility to pay but did not contain a pro¬ 
mise to pay the debt. In dealing with the case 
reported in Prahlad Prasad v. Bhagwan Das, 
49 ALL. 496 : (A. I. R. (14) 1927 ALL. 677), the 
learned Additional Judicial Commissioner said 
that it wa3 distinguishable because in that case 
the acknowledgment also contained the words 
‘interest at 12 annas per cent, per mensem.* 

[21] This brings us to the cases which we 
have already discussed in Second Appeal No. 
346 of 1943, viz., Ramprasad v. Anandi, I. L. R. 
(1940) Nag. 441 *. (A. I. R. (25) 1938 Nag. 180), 
Shivjiram v. Gulabchand, I. L. R. (1941) Nag. 
144 : (A l. R. (28) 1941 Nag. loo) and Ganesh . 
prasad v. Rombati Bai , I. L. R. (1942) Nag. 
3G9 : (A. I. R. (29) 1942 Nag. 92). In the first of 
these cases Bose J. held that under s. 25 (3) the 
promise has to be in writing and an implied 
promise such as is sufficient for s. 19, Limitation 
Act is nob sufficient for the purposes of 8. 26 ( 3 ), 
Contract Act because it is not ‘a promise in 
writing’. This argument was addressed before 
the Court of Appeal for Eastern Africa but was 
not urged before their Lordships of the Privy 
Council in Siqueira v. Noronha, A. I. r. ( 21 ) 
1934 p. o. 144 : (151 I. O. 90), though a mention 
of it is made at page 147. We have already in 
the connected appeal indicated our respectful 
concurrence with the opinion of Bose J. and 
the reasons on which it was based. 

[ 22 ] A similar view was expressed in Shivji- 
ra?n v. Gulabchand , 1 . L. r ( 1941 ) Nag. 144 ': 
(A. 1 . r. ( 28 ) 1941 Nag. 100), by Stone C. J. 
and Clarke J. The learned Judges approved 
the decision in Ramprasad v. Anandi , 1 . l. r. 


A. I. B. 

(1940) Nag. 441: (A. I. R. ( 25 ) 1938 Nag. I 80 ). In 
Ganeshprasad v. Rombati Bai, I. L. R. (1942) 
Nag. 869 : (A. I. R. (29) 1942 Nag. 92), one of US 
(Grille C. J.) held that an implied promise to 
pay is not sufficient to fulfil the requirements 
of s. 25 (3) and there must be an express pro- 
mise in writing. The matter was exhaustively 
discussed there and all leading authorities were 
referred to therein. The nature of an account 
stated was discussed and it was held where all 
the items in the account stated are barred, the 
rule in Siqueira v. Noronha, A. I. R. ( 21 ) 1934 
p. 0 . 144 : ( 151 1. c. 90) and in Bishun Chand 
v. Girdhari Lai, 56 ALL. 376, 379: (A. I. R. (21) 
1934 P. 0 . 147), may not apply. It was also held 
that for the purpose of S. 25 (3) the implied 
promise contained in an account stated may 
not be sufficient where all the accounts are 
time-barred, but liability may arise on an 
account stated itself even if some of the items 
in it are time-barred. 

[23] It will thus be seen that there is a vital 
difference between an acknowledgment under 
S. 19, Limitation Act, and a fresh promise 
under S. 25 (3), Contract Act. It may be taken 
as settled that an unconditional acknowledg¬ 
ment is sufficient for the purpose of 8. 19, Limi¬ 
tation Act because such an acknowledgment 
implies a promise to pay. As pointed out by 
Grille J. (now C. J.) in Ganeshprasad v. Ram - 
bati Bai, I. L. B. (1942) Nag. 369 : (A. I. R. (29) 
1942 Nag. 92), and Bose J. in Ramprasad v. 
Anandi, I. L. R. (1940) Nag. 441 : (A. I. R. (26) 
1938 Nag. 180), to accept an implied promise as 
the equivalent of a 'promise in writing* would 
make s. 19, Limitation Act otiose because the 
same result by way of an acknowledgment 
would be reached irrespective of whether it was 
taken during the period of limitation or outside 
it. It may also be taken as settled law after 
Siqueira v. Noronha, A. I. R. ( 21 ) 1934 P. 0. 
144 : (161 I. 0 . 90) and Bishun Chand v. Gir¬ 
dhari Lai, A. I. R. (21) 1934 P. 0. 147 : (56 ALL. 
376), that a real account stated is a very differ¬ 
ent thing from an acknowledgment. In a real 
account stated there is consideration in the 
shape of an agreement that items on one side of 
the account be taken as paid by items on the 
other side. In an account stated it does not 
matter if some of the items are time-barred. It 
would be a different thing if all the items are 
time-barred, and we see no reason to depart 
from the view expressed on this point in Ganesh¬ 
prasad v. Rambati Bai, I.L R. (1942) Nag. 369 : 

(A. I. R. (29) 1942 Nag. 92). 

[ 24 ] We are also of opinion that each case 
will depend upon the language used in the docu-j 
ment and that the words should not be over-1 
stressed. If the meaning is clearly to express a rx\ 
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intention to pay the time-barred debt, then the 
requirements of S. 25 (3), Contraofc Act would be 
fulfilled. Equally, there must be a clear expres- 
ision of intention to pay the amount so that it 
'can be said to be a promise. An admission of 
liability without an expression of intention to 
pay would not do. 

[25] In our opinion the addition of the words 
'that interest will be paid on the amount would 
be sufficient expression of an intention to render 
the writing a promise to pay in writing and in 
'this connection we respeotfully refer to the opi¬ 
nion of Bajpai and Dar JJ., we have quoted 
above. No person agrees to pay interest without 
also agreeing to pay the principal sum and an 
unconditional acknowledgment of liability to¬ 
gether with an express promise to pay interest 
also, may be read aB a promise to pay the prin¬ 
cipal amount. We are also of opinion that where 
the debtor gives a fresh document which can be 
the foundation of a suit and in that document 
agrees to pay the amount, then, apart from 
novation, suoh promise is enforceable by virtue 
of S. 25 (3). It is not necessary to prove anything 
more than the promise on which the action can 
be based and it would not help the debtor to 
show that (fraud apart) there was no fresh consi- 
deration or that he gave the promise without 
knowing hi3 rights. A person who gives such a 
promise must fulfil it. 

[26] In our opinion in the present case Ex. P 4 
[fulfils the requirements of S. 25 (3), Contract 
'Act. The only question that remains to consider 
is whether all the defendants are liable to pay 
the amount. It has been found as a fact that 
Bhimashankar was not the manager of this 
family. This finding of the learned appellate 
Judge is binding upon us. It is not necessary 
to consider whether a manager can by his pro¬ 
mise revive a time-barred debt so as to bind the 
other members of the family, not his sons. Not 
being a manager Bhimashankar's action binds 
•only himself and after his death his sons to the 
extent of his assets in their hands. 

[27] It was argued that the Central Provinces 
Money-lenders Aot applied to this case and 
interest ought to be disallowed because no 
accounts were furnished. No suoh plea was taken 
in the Oourt3 below and being a plea of mixed 
law and fact it cannot be allowed to be raised 
at this late stage. The plaintiffs have already 
given up half their claim and that too is more 
than ample to cover this question of interest. 


against the assets of Bhimashankar in the hands 
of his sons. Since the claim in appeal is limited 
to Rs. 3,000 no question of interest arises and the 
same is not allowed. 

[29] Respondents 1 A and IB will bear the 
costs of this appeal and the two Courts below'. 
The appellants will pay the costs of the other 
respondents if separately certified. 

R.G.D. Orders accordingly. 
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Bose and Sen JJ. 

Mirabai — Defendant — Appellant v. Sm. 
Kaushalyabai w/o Amerchand—Plaintiff — 
Respondent. 

First Appeal No. 4 of 1942, Deoided on 18th Febru¬ 
ary 1948, from decree of Sub-Judge, 1st Class, Saugor, 
D/- 6th September 1941. 

(a) Limitation Act (1908), S. 10 — Guardian ap¬ 
pointed under Guardians and Wards Act is not 
trustee in sense term is defined in S. 3, Trusts Act 
—Ward’s property does not vest in him—S. 10 does 
not therefore apply—But he is trustee within S. 2 (11), 
Limitation Act—Limitation Act (1908), S. 2 (11) — 
Trusts Act (1882), S. 3—Guardians and Wards Act 
(1890), S. 7. 

A guardian of property appointed under the Guardians 
and Wards Act, i9 not a trustee in the sense the term 
is defined in S. 3, Trusts Aot. Property does not vest 
in him. Under S. 3, Trusts Aot in all trusts proper, the 
trustee is the legal owner. Consequently the guardian 
under the Guardians and Wards Act is not a person In 
whom property is vested for a specific purpose within 
the meaning of S. 10, Limitation Act : A.I.It. (24) 1937 
Bom. 334 and A. I. R. (12) 1925 Rang. 289, Rel. on. 

[Paras 45 & 46] 

But though he is not a trustee in the strict sense of 
the term* and is not a person in whom the ward’s pro¬ 
perty vested, he is a trustee within the meaning of 
S. 2 (11), Limitation Aot. S. 10 does not apply, not 
on the ground that the guardian is not a trustee but 
because the guardian is not a person in whom the 
ward’s property has vested, and S. 10 is limited to that. 

[Para 48] 

The definition given In S. 2 (11), Limitation Act 
covers all the obligations in the nature of trusts, though 
they are not trusts in the strict sense of the term. 
A. I. R. (5) 1918 P. C. 140, Eel on. [Para 49] 

Annotation : (’42-Com.) Limitation Act, S. 2 (11) 
N. 1; S. 10 N. 5, 6, 7 and 9; (’46-Man.) Guardians and 
Wards Act, S. 7 N. 8. 

(b) Limitation Act (1908), Art. 98 — Suit by 
ward for accounts against guardian appointed 
under Guardians and Wards Act—Article applica¬ 
ble is Art. 120—Suit against legal representative of 
deceased guardian—Article applicable is Art. 98 — 
Limitation Act (1908), Art. 120. 

Annotation: (’42-Com.) Limitation Act, Art. 98 N. 1; 
Art. 120 N. 15. 


[28] The argument that this was joint family 
•debt fails because of the finding that Bhima¬ 
shankar was not the manager. The claim of the 
plaintiffs (appellants) is decreed for rs. 3,000 


(c) Guardians and Wards Act (1890), S. 41 (3) 
— Scope — Suit for accounts against legal repre¬ 
sentative of deceased guardian is maintainable _ 

S. 41 (3) does not exclude such suit — No suit for 
recovery of specific debt, however, lies. 
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A suit for accounts is maintainable against the legal 
representative of a deceased guardian. Section 41 (3) 
does not exclude such a suit: 22 All. 332, Dissent IS 
I. C. 876 (Cal.) and A. I. R (7) 1920 Bom. 166, R:l. on. 

[Para 51] 

But naturally the same considerations will not apply 
in toto to the legal representatives as would apply in 
the caso of the guardian. They would not necessarily 
be in a position to know all the facts, and that would 
have to be taken into consideration; also their liability 
would bo limited, as in the case of other legal represen¬ 
tative?, to the extent of the assets of the deceased in 
their bands. But, except for that, the suit would lie in 
the ordinary way. [Para 53] 

Tho suit would be one for accounts and not for the 
recovery of a specifio debt or debts. It is the duty of 
every account'ng party to render accounts and if ho 
does not do so, he can be compelled to do it But no 
suit will lie for au individual item in a set of account?, 
and if for any reason tho suit for accounts b barred, 
then so also i3 the remedy for the recovery of some 
specific item: A. 1. It. (9) 1922 P. C. 115, Rcl. on. 

[Para 54] 

Annotation : (’4G-Man.) (iuardians and Wards Act, 
S. 41 N. 4. 

(d) Evidence Act (1872), S. 32 (2) — Entry by 
deceased in account book in usual and ordinary 
course of business regarding birth of daughter is 
admissible. 

Entry made in tho account books by the deceased 
father in the ordinary course of business regarding the 
birth of a daughter on a certain date and the expenses 
incurred on tho occasion is admissible in evidence 
under S. 32, cl. (2). [Paras 37 and 39] 

Annotation : (’46-Man.) Evidence Act, S. 32 N 14. 

(e) C. P. and Berar Debt Conciliation Act (2 [II] 
of 1933), S. 2 (e)—‘ Debt 1 '—Scope— Debt includes 
liability of guardian to pay minors sums which he 
had taken from them — It is debt in hands of his 
legal representative. 1 

The definition of “debt” in S. 2 (e) is wide and com¬ 
prehensive and would include the liability of tho 
guardian under Gaardians and Wards Act to pay to the 
minors the sums which he had taken from them while 
he was their guardian and which he had not repaid. 
Where that liability was not discharged by him during 
his life-time, it is enforceable against his legal represen¬ 
tative who is in possession of his estate by inheritance. 
19 N. L. J. 17, Disiing. [Paras 60, 78 & 79] 

This liability can easily be ascertained by deductiog 
the credit item3 from the debit items in the account 
books: Civil Revision No. 420 of 1939, decided on 
31-1-1940, Disting. [Para 62] 

(f) C. P. and Berar Debt Conciliation Act (2 [II] 
of 1933), S.23—Fact that Board had no jurisdiction 
is immaterial. 

The time spent on proceedings before a Debt Concili¬ 
ation Board can be deducted under S. 23 even if the 
Board had no jurisdiction to entertain the application : 
A. I. R. (31) 1944 Nag. 247 and A. I. R. (35) 1948 Nag. 
197, Rel. on. [Para 69] 

(g) C. P. and Berar Debt Conciliation Act (2 [II] 
of 1933), S. 23 — Application before Board for debt 
conciliation—Name of K mentioned as creditor but 
suit debt not included—Statement by K under S. 8 (1) 
—K including suit debt—Debt however, denied by 
debtor—Board refusing to conciliate debt —K filing 
suit to recover debt — Debtor contending that K 
could exclude only period from date when K had 
made application under S. 8 (1) to date of dismissal 


of application by Board — Held K was entitled to 
exclude period from date of debtor’s application to 
Board to date of rejection of K's application. 

The debtor made an application before the Board on 
24th October 1935 for conciliation of her debts. K the 
minor, for whom the debtor’s deceased husband had 
been appointed a guardian under the Guardians and 
Wards Act was mentioned as one of the creditors but 
the debt in suit (filed subsequent to tbo termination of 
the Board proceedings by K) wa3 not included therein. 
K filed her statement under S. 8 (1) on 27th May 1936 
in which she included the debt in suit as one of the 
items she had to recover. The debtor denied the debt, 
though part of it she had admitted in Guardians and 
Wards Act proceedings against her. The Debt Concilia¬ 
tion Board refused to conciliate the debt on 11th May 
1938 on the ground that the amount was denied by the 
debtor and it bad not been ascertained. The proceed¬ 
ings before the Board came to an end on 30th May 1938- 
after the agreement regarding conciliation of the rest of 
the debts was registered. In the suit filed by K tor re¬ 
covery of the debt, she sought to exclude the period 
from 24th October 1935 to 11th May 1938 for tho pur¬ 
poses of limitation. The defendant (the debtor) con¬ 
tended that the plaintiff K was only entitled to exclude- 
the period from 27th May 1936 when she made the 
claim before the Debt Conciliation Board to 11th May 
1935, tho date of the order of tlie Board: 

Held that the deht in suit was the subject of proceed¬ 
ings before the Debt Conciliation Board from 24tb 
October 1935 when the application was made by the 
debtor for conciliation of her debt3, to 11th May 1938, 
when the Board passed the final order and that the 
plaintiff was entitled to exclude this period under S. 23 
in calculatirg the period of limitation for the suit: 
A. I. R. (31) 1944 Nag. 142, Disling. [Para 72] 

Tho fact that the debt was denied by the debtor was 
immaterial. Section 10 gave the Board ample power not 
only to enter into the merits of admitted debts, but to- 
try and bring the debtor and the creditor to an agree¬ 
ment even in a case where the debt was denied. 

[Para 67] 

N. B. Chan darker—lot Appellant. 

Y. S. Taynbe— for Respondent. 

Sen J. — This is an appeal by the defendant 
and arises out of a suit filed by Kaushalyabai- 
against her to recover Rs. 775G-1-C as the amount 
due from her deceased husband Motiram. 

[2] Two questions arise for decision in fcbifr 
appeal : (l) whether the claim of the plaintiff 
was within limitation; and (2) whether the defen¬ 
dant is liable for the claim of the plaintiff, and 
if so, for wbat amount. 

[3] In order to decide these questions, it is 
necessary to set out a few relevant facts. They 
are briefly these : 

[4] One Thakurdas owned an estate valued at 
Rs. 3,10,000 and carried on extensive money- 
lending business at Damoh and Bilai. He died 
on 28th October 1918 leaving behind him surviv¬ 
ing his two minor daughters, Jamnabai and 
Kaushalyabai. 

[o] Motiram, husband of the appellant Mira¬ 
bai, was appointed the guardian of the property 
of the minors by the District Court, Saugor, on 
27th April 1940 in Miscellaneous Judicial case 
No. 61 of 1919. Motiram executed a security bond 
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(ex. P*19) cn 13th May 1920 for Rs. 45,000. He time to produce the cash and later in the course 

was formally appointed the guardian of the pro- of the day produced the keys. Mirabai, however, 

perty of the minors by the District Court by tho did not reply to tho statement made by the 

order dated 14th May 1920 (Ex. p-3). Subsequently guardian of tho minors regarding the Its. 7700, 

he executed another security bond (Ex. P-14) on which ho claimed as due to tho minors from 

16 th July 1920 for Rs. 55,000. Under the two Motiram the deceased. She did not produce the 

security bonds, he made himself responsible for rs. 3000 which she had undertaken to do. 

the due performance of his dutie3 and obligations [ 12 ] No further action was taken on the appli¬ 
es a guardian and he created a charge on hi3 cation made by Gopaldas to recover tho sum 
12 villages for the due performance of his duties, which he claimed was duo to the minors from 
He continued as a certificated guardian till his their former guardian Motiram. 
death which took place on 5th March 1924. The [13] Gopaldas was removed from the guar- 
appellant Mirabai is his widow and is in posses- dianship of the property of the minors by theDis- 
sion of his estate. trict Court, Saugor, by the order dated 17- 8-1925 

[6] After his death, Gopaldas, the maternal (Ex. p-5) and in his place Mr. Kunjibeharilal 
grandfather of the minors, was appointed the was appointed their guardian. Subsequently by 
guardiantheir property. He made an appli- the order dated 22nd June 1928 (Ex. P-17), Mr. 
cation (Ex. P-35) to the District Court, Saugor, Madborao Narayanrao Kber was appointed their 
on 7th February 1925 in which he complained guardian. Jamnabai died on 7th October 1928 

that Mirabai had not delivered to him the posses- and the entire estate vested in Kaushalyabai by 

sion of the cash, ornaments and clothes belonging survivorship. 

to the minors and asked that she be ordered to [14] Amarchand, the husband of Kaushalya- 
hand over to him immediately the charge of these bai, was appointed tho guardian of her property 
articles. ^ by the order dated 21st June 1929 (ex. P-C). He 

[?] Mirabai was represented by a counsel be- made an application to the District Court on 

fore the District Court at several hearings. 31st January 1931 and subsequently made another 

Page 15 and p. 4 are the copies of the order application (Ex. p-28) on 2nd March 1931. In the 

sheets from 26th March 1925 to llth April 1931 latter application be stated that on an examina- 
in Misc. Judicial Case No. 61 of 1919. tion of the account books, he found that Rs. 7758- 

[8] On 26th March 1925, the District Court 1-9 were due to the minors from their former 

directed Mirabai to hand over the keys of the guardian Motiram; Rs. 5,664-1-9 were due from 
safes to the guardian of the minors and asked the Damoh shop and Rs 2,094 were due from the 
her to prepare a list of the contents of the safes Bilai shop. He asked that steps may be taken to 
in the presence of responsible persons and to recover the sum from Mirabai and from tho pro¬ 
pay over any sums which she found due from perty which had been charged by Motiram under 
her husband to the minors on an examination of the security bonds. Notice of the application 
the account books. The guardian of the minors dated 2nd March 1981 was given to Mirabai to 
was directed to state whether he claimed any show cause against it and the case was fixed for 
-additional sum. llth April 1931. On that date the Court direoted 

[9] On 1st May 1925 the guardian stated that that Mirabai be informed that a suit will be filed 
he claimed in all rs. 7700 and filed a statement against her if she did not pay. She did not pay, 
in support thereof. Mirabai was given a copy of but no suit was filed against her to recover the 
the statement and she was asked to file a reply sum. 

on 8th May 1925. As she admitted that she had [15] Mirabai made an application (Ex. p.l) 
Rs. 3,000 with her, she was directed to deposit on 21 th October 1935 to the Debt Conciliation 
that amount in Court on that date and also to Board, Damoh, for conciliation of her debts. Kau- 
hand over the keys. The Court also direoted shalyabai was mentioned as one of the creditors, 
that the ornamentB belonging to the minors be but the debt in suit was not included therein, 
checked on 8rd May 1925. Kaushalyabai filed her statement (Ex. P-27) on 

[10] As Mirabai did not comply with the 27th May 1936 in which she included the debt in 

directions, the District Court ordered her on 8th suit as one of the items which she had to recover. 

May 1925 to file a reply and to produce the cash Mirabai denied the debt. The Debt Conciliation 

before it at Damoh on 22nd June 1925. On that Board refused to conciliate the debt on llth May 

date, the District Court asked the Subordinate 1938 on the ground that the amount was denied 

Judge, Damoh to take delivery of the articles by Mirabai and it had not been ascertained; vide 

from her. p. 2 . The proceedings before the Board came to 

[11] On 4th July 1925 counsel for Mirabai an end on 30th May 193S after the agreement 

undertook to produce the keys and the cash on regarding conciliation of the rest of the debts 

6th July 1925. On that date he asked for 7 days was registered. 
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[ 16 ] Kaushalyabai filed a suit on 12 th June daughter, but stated that the defendant did not 


1039 to recover Rs. 7756-1-6 from Mirabai on the 
allegation that it was the sum for which her 
husband was liable as he had taken it during her 
minority and had not repaid it. 

[17] Kaushalyabai filed two schedules along 
with the plaint showing the several sum3 which 
Motiram had taken and the sums he had repaid 
and the balance outstanding against him was 
stated to be Rs. 7756-1-6 : Sch. A was of items of 
the Damoh shop; sch. B of the Bilai shop. 

[18] The grounds on which the plaintiff urged 
that her claim was within limitation were set out 
by her in Para. 12 of the plaint. Her case was 
that she attained majority on 31st October 1933 
and that she was entitled to sue till 31st October 
1936. Before limitation expired, an application 
was made by the defendant on 24th October 
1935 to the Debt Conciliation Board, Damoh, 
for conciliation of her debts and in calculating 
the period of limitation for the suit, the plaintiff 
was entitled to exclude the period from 24th 
October 1935 to 11th May 1938 during which pro- 
ceedings had continued before the Board. When 
the period is so excluded, the last date for filing 
the suit was 18 th May 1939. And as the civil 
Courts were closed on that date, it was filed on 
12th June 1939 when the Courts re-opened after 
the vacation and it was within limitation under 
S. 4, Limitation Act, 1908. 

[19] The plaint originally did not state the 
date of birth of either the plaintiff or of her 
elder sister Jamnabai. In para. 12 of the plaint, 
it was stated that the plaintiff became major on 
31st October 1933. The implication of the state¬ 
ment was that the plaintiff was born on 3lst 
October 1912. 

[ 20 ] The plaintiff made an application (vide 
file c 2, p. 11) on 7th October 1939 in which she 
stated that Jamnabai was born on 10th January 
1910 and the plaintiff on 31st October 1912 and 
asked for permission to insert the dates of their 
births in the plaint. The trial Court granted her 
permission to amend the plaint which was ac¬ 
cordingly done, but by accidental slip, the dates 
were transposed. The statement which was in¬ 
serted in para. 2 of the plaint, as translated, 
runs thus: “The plaintiff was born on loth 
January 1910 and Mt. Jamnabai on 81st October 
1912.” 

[21] There was obviously a mistake in trans¬ 
cribing the dates of birth as is evident from the 
fact that Jamnabai was the elder daughter and 
her date of birth could not be later than that of 
the plaintiff. 

[ 22 ] In her written statement dated 6th octo- 
her 1939, the defendant admitted that Thakurdas 
died leaving two minor daughters, Jamnabai and 
Kaushalyabai and that Jamnabai was the elder 


know when the plaintiff attained majority and 
asked her to prove it. 

[23] The defendant stated that she had denied 
liability for the debt in suit and that it was not 
the subject of proceedings before the Debt Con¬ 
ciliation Board and that consequently the plain¬ 
tiff was not entitled to exclude the period from 
24th October 1935 to llth May 1938 in computing 
the period of limitation for the suit. In the 
alternative, the defendant submitted that the 
plaintiff was at the most entitled to exclude the 
period from 27th May 1936 to llth May 1938 and 
that the suit was barred by limitation in any 
case. 

[24] The defendant pleaded that she was not 
liable for the sums taken by Motiram^and that 
the plaintiff was not entitled to sue to recover 
the amount from her. The defendant admitted 
the items mentioned in schedules A and B filed 
with the plaint, with the exception of 19 items 
which were set out in para. 13 of her written 
statement. She claimed credit for Rs. 155 - 10-6 
for the repayments made in addition to those 
already allowed by the plaintiff. 

[25] Under the orders of the trial Court, the 
plaintiff filed a verified written statement in 
which she gave the particulars of the disputed 
items. 

[26] The findings of the trial Court may be 
summarised thus : 

“(1) Kaushalyabai was born on 31st October 1912* 
and attained majority on 31st October>1933; 

(2) the debt in suit was the subject of proceedings 
before the Debt Conciliation Board, Damoh, from 24tb 
October 1935 to llth May 1938; 

(3) the plaintiff was entitled to exoludo the period 
from 24th October 1935 to llth May 1938 in com* 
puting the period of limitation for the suit; ■ 

(4) the plaintiff’s claim was within limitation; 

(5) The plaintiff was entitled to the sum of rupees 
7727-6-6; 

(6) the defendant was entitled to a deduction of 
Rs. 165-10-6 for the repayments made; and 

(7) the plaintiff was entitled to a decree for rnpeea 
7571-12-0 against the defendant but she was liable 
only to the extent of the assets of the deceased Moti* 
ram in her hands.” 

[27] On these findings the trial Court passed 
a decree on 6th September 1941 for Rs. 7571-12-0 
against the defendant and her liability was res¬ 
tricted to the extent of the assets of the deceased 
Motiram in her hands. It is against this decree 
that the present appeal has been filed. 

[28] The first question for decision in this 
appeal is whether the claim of the plaintiff was 
within limitation. 

[29] The parties are agreed that Thakurdas 
died on 28th October 1918 leaving behind him two 
minor daughters, Jamnabai and KaMhalyabai 
and that Jamnabai was the elder daughter. 
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[So] The plaintiff stated that she was born on 
Slat October 1912 and she attained majority on 
Slat October 1933. 

[81] The plaintiff has not examined any wit¬ 
ness to prove the date of her birth or the date 
of birth of Jamnabai. The plaintiff has not filed 
a copy of the entries from the municipal or the 
polioe registers showing the date of her birth or 
the date of birth of Jamnabai. 

[32] The only evidence in the oase are the 
entries in the aoeount books of the plaintiff show¬ 
ing that two daughters were born to Thakurdas, 
one on 10th January 1910 and the other on 81st 
Ootober 1912. In Ex. P-31 it is recorded that a 
daughter was born to Thakurdas at midnight on 
Sunday, pus badi 14. Sambat 1966 i.e., on the 
night between 9th and 10th January 1910 and 
that Rs. 8/8/- were the expenses incurred in con¬ 
nection therewith. 

[33] In Ex. P-18 it is recorded that a daughter 
was born to Thakurdas on Kartik badi 6 sambat 
1969 i.e., on 31st October 1912 and that Rs. 7/6/- 
were the expenses incurred therewith. 

[34] These entries have been only proved by 
Mangalsingh (p. w. 6) and Amratlal (p. w. 4 ) 
respectively. It is usual and customary to spend 
some amount on the occasion of a birth of a 
child and in the natural course, the expenses in¬ 
curred would be entered in the account books. 

[36] Mangalsingh and his father Safdalsingh 
were in the service of the plaintiff, her father 
and grand-father and they used to write the ac¬ 
count books maintained at the Bilai shop. Saf¬ 
dalsingh died sometime in 1920 or 1921. Mangal¬ 
singh served for about 22 or 23 years and left 
the service sometime in 1940. He stated that the 
original entry in the account books of which 
Ex. P-31 is a copy regarding the birth of a 
daughter to Thakurdas on the night between 
9th and lbth January 1910, was in the handwrit¬ 
ing of the deceased Thakurdas. 

[36] Mangalsingh stated that the account books 
of the plaintiff, her father and grand-father were 
maintained according to the mahajani system 
and balances used to be struck at regular inter¬ 
vals. The account books show that balances 
used to be struck periodically. There was no 
cross-examination on the point. Our attention 
was invited to his admission in his cross-examina¬ 
tion that he had stated before the Income-tax 
Officer in 1988 or 1939 that the account books of 
the plaintiff were not maintained according to 
the mahajani system. The statement is vague 
and indefinite and it is not clear to what year 
it related. There iB no admission that the balances 
had not been struck. We do not consider that 
this statement in cross-examination affects in any 
way the statement in examination-in-chief that 
the balances used to be struck at regular inter- 


vals. We hold that the account books of Thakur¬ 
das, and after his death, of the plaintiff were 
kept and maintained in the usual course of busi- 
ness and the entries therein are relevant and ad¬ 
missible in evidence under S. 34, Evidence Act, 
1872. 

[37] The entry was made by Thakurdas in the, 
usual and ordinary course of business in his ac-j 
count books and was admissible in evidence under 
cl. ( 2 ) to S. 82 , Evidence Act, 1872. 

[S8] As Jamnabai was the elder daughter oi 
Thakurdas, this entry must refer to her birth. 
There was no suggestion by the defendant that 
Thakurdas had any other issue except the two 
daughters Jamnabai and Kaushalyabai. We ac¬ 
cept the evidence in the account books and hold 
that Jamnabai was born on the night between 
9th and loth January 1910. 

[39] Amratal (p. w. 4) stated that the original 
entry in the account books regarding the birth 
of a daughter to Thakurdas on 3lst October 1912 
was made by Nandlal, father of the witness. 
Nandlal died in 1936. The entry in the account, 
books regarding the birth of a daughter on 
Slsfc ootober 1912, and the expenses incurred onj 
the occasion is admissible in evidence under' 
S. 32, cl. ( 2 ), Evidence Act, 1872. 

[40] This entry must relate to the date of 
birth of the plaintiff. There is no rebutting evi- 
dence adduced by the defendant to the contrary. 
We accept this evidence and hold that Kau¬ 
shalyabai, the plaintiff was born on 3lst October 
1912 and attained majority on 3lst October 1933. 

[41] The learned counsel for the respondent 
contended that S. 10, Limitation Act, 1908, ap. 
plied to the case and that consequently the suit 
was not barred by limitation. 

[42] Section 10 , Limitation Act, 1908 is re¬ 
produced below: 

“Notwithstanding anything hereinbefore contained, 
no suit against a person in whom property has become 
vested in trust lor any speoifio purpose, or against hie 
legal representatives.... for the purpose of following in 
his or their hands such property, or the proceeds there¬ 
of, or for an account of such property or proceeds, shall 
be barred by any length of time.” 

[43] Under the security bonds (Exs. p-19 
and p-14) which Motiram executed on his ap. 
pointment as a guardian of the property of the 
minors, he was bound to render a true and faith¬ 
ful account of the monies he received in respeot 
of the property of the minors and to pay into 
the Court at such time as the Court directed the 
balance due from bim on those accounts: vide 
S. 34, Guardians and Wards Act, 1890. He had 
powers of management of the property of his 
wards, but it was subject to the limitations con¬ 
tained in S. 30 under which he was not authoris- 
ed without the written permission of the Court 
to transfer by sale, mortgage, gift or exchange 
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or otherwise any part of the immovable property 
of his wards. There is no provision in the Guar, 
dians and Wards Act, 1890 which vests the pro- 
perty of the ward in the guardian of the property 
appointed under the Act. 

[44] The property of his wards did not vest in 
Motiram and he was not the owner thereof. As 
stated in S. 20 of the Act, Motiram Etood in a 
fiduciary relation to his wards. He had to dis¬ 
charge certain obligations in the nature of a 
trust, but he was not a trustee strictly so called, 
that is to say, one in -whom the property vested. 

[45] A ‘trust’ as defined in s. 3, Trusts Act, 
18S2, is an obligation annexed to the ownership 
I of property. From the definition it follows that 
'in all trusts proper, the trustee is the legal 
‘owner. 

[40] A guardian of property appointed under 
the Guardians and Wards Act, 1890, i3 not a trustee 
in that 3ense and is not a person in whom pro¬ 
perty is vested for a specific purpose within the 
meaning of s. 10, Limitation Act, 1908 : vide 
Eisandas v. Godavaribai I. L. R. (1937) Bom. 
•63G : (a. : R. (24) 1937 Bom. 334). Similar state¬ 
ment was made in Ma Them May v. U Po Kin, 
3 Rang. 200 : (A. I. R. (12) 1925 Rang. 289), with 
reference to the case of an ordinary guardian of 
the property of the minor. 

[47] Section 10 , Limitation Act, 190S, has, 
therefore, no application and the suit is govern¬ 
ed by the ordinary rules of limitation. 

[45] But though he is not a trustee in the 
strict sense of the term, and is not a person in 
whom the ward’s property vested, he is, we 
think, a trustee within the meaning of the Limi¬ 
tation Act We agree that S. 10 does not apply, 
though not on the ground that the guardian is 
not a trustee. In our opinion, the section is 
inapplicable because the guardian is not a person 
in whom the ward’s property has vested, and 
S. 10 is limited to that. But we are of opinion 
that he is a trustee within the meaning of the 
Act. 

[49] The Trusts Act sets out trusts proper and 
other obligations in the nature of a trust. Per- 
sons who hold properties falling under the latter 
category are not trustees in the strict sense of 
the term but they are quasi trustees, and the 
definition given iu S. 2 (11), Limitation Act, is, 
we think, worded in the way it is to cover all 
such obligations. 

[ 60 ] It is to be observed that S. 2 (ll) does 
not define a trustee in the same terms as the 
Trusts Act. It does not tell us what a trustee 
is, but what he i3 not. There would be no point 
in excluding, for example, a benamidar if it 
were not for the fact that but for the exclusion 
a benamidar would also be a trustee within the 
meaning of the Act. No property vests in a 


benamidar. He is only a name-lender, or an 
alias for the real owner. But nevertheless the 
benamidar incurs obligations in the nature of a 
trust and is a quasi trustee—in fact their Lord- 
ships of the Privy Council called him a trustee 
in Gur Narayan v. Sheolal Singh, 46 Cal. 566 
at p. 574 : (a. i. R. (5) 1918 p. c. 140). In our 
judgment the term trustee is widely used in the 
Limitation Act in it3 generic sense to cover 
every variety of trust incluiing, not only trusts 
proper, but also all obligations in the nature of 
a trust, save only those expressly excepted by 
the definition. We hold that Art. 98, Limita- 
tion Act, applies. Had the guardian been alive, 
Art. 120 would, we think, have applied and the 
limitation would have run from the date on 
which the guardianship ceased. But as he is 
dead, the suit lies against hi3 legal representa¬ 
tive and the article applicable is 9S: See Trevel¬ 
yan on the Law relating to Minors, 6th Edn, 
page 185. 

[51] As regards the nature of this suit, the 
suit is, in our opinion, in essence a suit for 
accounts. We are aware that it was held in 
Manmotlionath Bose Mullick v. Basanto 
Kumar Bose Mullick , 22 ALL. 332 : (1900 A. 
w. N. 98), that no such suit lies against the 
legal representative, but with respeot, we are 
unable to agree. Seotion 41 (3), Guardians and 
Wards Act, does not, in our opinion, exclude 
such a suit. All it does is to empower the Court 
to compel the legal representative to deliver up 
any property or accounts in his possession. 
When that is done and the accounts are examin¬ 
ed, the guardian or his legal representative can 
be discharged from liability save as regards 
fraud, if the scrutiny of the accounts justifies 
this. If not, deficits and so forth must be made 
good. 

[52] The following cases have dissented from 
the Allahabad view: Mahomed J amid v. Mt. 


Tehran Bibi, 55 P. R. 1918 : (A. I. R. (5) 1913 
iah. 119), Maharaj Bahadur Sing v. Basanta 
lumar Roy, 17 o. W. N. 695 at p. 69G: (18 I. C. 
76), Narayan Balaji v. KasJubai Keshav, 44 
lorn. 852 at p. 858 : (a. I. R. (7) 1920 Bom. 166). 
See also Trevelyan on Minors, Edn 6, p. I 8 3 
uoted by B. B. Mitra in Edn 6 of his Guardians 
nd Wards Act, page 185. 

[53] Naturally the same considerations will, 
tot apply in toto to the legal representatives as 
srould have applied in the case of the guardian. 
?hey would not necessarily be in a position to 
now all the facts, and that would have to be 
aken into consideration; also their liability 
rould be limited, as in the case of other legal 
epresentatives, to the extent of the assete of e 
eceased in their hands. Bat, except for ft 
be suit would lie in the ordinary way. 
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[54] We think the suit would have to be one 
ifor aooounts and not for the recovery of a speci- 
Ifio debt or debts. In our opinion, their Lordships 
lof the Privy Council have laid down a rule in 
Gopala Chetty v. Vijayaraghava Chariar, 45 

Mad. 87S at p. 390 ;.(A, I. R. (9) 1922 P. 0. 115), 
which applies in the case of all accounting 
parties. It is the duty of every accounting 
party to render accounts, and if he does not do 
so, he can be compelled to do it. But no suit 
will lie for an individual item in a set of a 
accounts, and if for any reason the suit for 
aooounts is barred, then so also is the remedy 
for the recovery of some specific item. The 
reason, as their Lordships explain, is that had 
the account been gone into, the accounting party 
might well have been able to show that the 
specific item claimed against him is more than 
balanced by other items in the accounts. There- 
fore, if a plaintiff allows his true remedy against 
an accounting party, namely, the right to have 
an account to become barred, he cannot fall 
baok on isolated items and sue on them. Accord- 
ingly it would be open to the legal representa¬ 
tive to show, by rendering a true and proper 
account, that in point of fact, nothing is due 
from the guardian, but the suit is competent. 

[66] The limitation for the suit expired during 
the minority of Kaushalyabai. Under s. 6 read 
with 8. 8, Limitation Act, 1908, she had a right 
to sue for recovery of the amount due from 
Motiram within three years of her attaining 
majority, i. e., W'ithin three years from 31st 
Ootober 1933. The suit was filed on 12th June 
1989 more than three years after she had attained 
majority. The suit was barred by limitation 
unless the plaintiff was entitled under s. 23, 
0. P. and Berar Debt Conciliation Act, 1933, to 
exclude the period from 24th October 1935 to 
llth May 1938 in computing the period of three 

years. 

[66] The decision on the question of limita. 
4ion, therefore, really turns on the determination 
of the point whether the plaintiff is entitled 
under S. 23, C. P. and Berar Debt Conciliation Act, 
1933, to exclude the period from 24th October 
1986 when the defendant made an application to 
the Debt Conciliation Board, Damoh, for conoi- 
liation of her debts, to llth May 1938, the date of 
the order of the Debt Conciliation Board refusing 
to conciliate the debt on the ground that the 
debt was denied by Mirabai and the amount due 
had not been ascertained. 

[67] The defendant contended that the plain¬ 
tiff was not entitled to exclude the period in 
computing the period of limitation for the suit 
because the liability of Motiram was not a debt 
within the meaning of s. 2 (e), 0. P. and Berar 
Debt Conciliation Act, 1933, and as it was not 
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the subject of proceediugs beforo tho Debt Con¬ 
ciliation Board and, in tho alternative that the 
plaintiff was only entitled to exclude the period 
from 27th May 1936 when she made tho claim 
before the Debt Conciliation Board to llth May 
1985, the date of tho order of the Board. 

[58] Before the expiry of the limitation for 
the suit on 31st October 1936, Mirabai made an 
application (Ex. P-l) to the Debt Conciliation 
Board, Damoh, on 24th October 1935 for conci¬ 
liation of her debts. 

[59] ‘Debt’ as defined in S. 2 (e), C. P. and Berar 
Debt Conciliation Act, 1933, includes all liabili¬ 
ties owing to a creditor, in cash or kind, secured 
or unsecured, payable under a decree or order 
of a civil Court or otherwise, whether due or not 
due, but shall not include arrears of wages, 
village profits, land revenue or anything recover¬ 
able as an arrear of land revenue, or any money 
for the recovery of which a suit is barred by 
limitation. 

[60] The definition is wide and comprehensive 
and would include the liability of Motiram to 
pay to the minors the sums which he had taken 
from them while he was their guardian and 
which he had not repaid. His liability to repay 
the sums to the minors was a ‘debt’ as defined in‘ 
the Act. As that liability was not discharged by 
him during his life-time, it was enforceable 
against Mirabai who is in possession of his 
estate by inheritance. She was, therefore, liable 
to pay to Kaushalyabai the sums which Motiram 
had taken from the estate of the minors and 
which he had not repaid. 

[61] The learned counsel relied on Babu 
Sakharam v. Singliai Shrinandanlal and 
another , 19 N. L. J. 16, and contended that the 
liability of Motiram was not a debt within the 
meaning of s. 2 (e), Debt Conciliation Act. This 
was a case for reoovery of village profits which 
are excluded from the definition of ‘debt’. The 
case, therefore, does not support the contention 
of the learned counsel for the appellant. 

[62] The liability of Motiram to the minors 
was easily ascertainable by deducting the credit 
items from the debit items in the account books. 
The case of Pundalik v. Narayan, civil Revn. 
No. 420 of 1939, d/. 31-1-1940, is not to the point. 

In that case, Pundalik had paid Rs. 82-7-9 as 
land revenue which was payable by his lessor 
Narayan. Pundalik made an application before 
the Debt Conciliation Board and Narayan was 
one of the creditors. The item of Rs. 32-7-9 was 
not the subject-matter before the Debt Concilia¬ 
tion Board. Consequently it was held .that the 
period during which the proceedings were before 
the Debt Conciliation Board could not be ex- 
eluded. 
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[63] Under S. 6, cl. (c), Mirabai was bound 
to state the amount and particulars of all claims 
against her. She knew that the claim for the 
debt in suit had been made against her in the 
Guardian and Wards proceedings first in 1925 and 
then in 1931. In 1925, Gopaldas, the then guar¬ 
dian of the minors, had claimed Rs. 7,700 as the 
amount due to them from Motiram. Mirabai 
through her counsel admitted that she had with 
her Rs. 3,000 and promised to deposit that 
amount in Court. She, however, did not do so. 
The claim was again made by Amarchand, the 
then guardian of the minor Kaushalyabi, against 
Mirabai for Rs. 7,758 1-9. Mirabai was bound to 
include the items claimed against her by Kau- 
ehalyabi, though she might have made a note in 
the application that she did not admit her liabi¬ 
lity for the claim made. 

[64] On receipt of a notice from the Debt 
Conciliation Board, Kaushalyabai- submitted a 
statement under sub-s. (l) of s. 8, Central Pro¬ 
vinces and Berar Debt Conciliation Act, 1933, of 
debts owed to her by Mirabai and included the 
debt in suit which Mirabai was bound to pay as 
the representative of Motiram whose estate she 
had inherited. Kaushalyabai was bound to in- 
elude the debt in suit in her statement which 
she submitted to the Board. If she had not 
included the debt in suit, it would have deemed 
to have been discharged under sub-s. ( 2 ) of S. 8 
of the Act for all purposes and all occasions. 

[65] On llth May 1938, the Board did not con¬ 
ciliate the debt in suit on the ground .that the 
debt was disputed by Mirabai and it had not 
been ascertained. 

[66] The total indebtedness of a debtor deter¬ 
mined the jurisdiction of a Debt Conciliation 
Board to entertain an application by a debtor 
for conciliation of his debts. The proviso to 
S. 4 enacted that no application shall be made 
if the debtor’s debt exceeded Rs. 25,000. No 
settlement could be recorded under S. 12 of the 
Act unless the creditors, to whom not less than 
forty per cent, of the total amount of the deb¬ 
tor’s debts were owing, came to an amicable 
settlement with the debtor. 

[67] Under s. 10 of the Aot, the Board had 
to call upon the debtor and each creditor, res¬ 
pectively, to explain his case regarding each 
debt and had to endeavour to induce them to 
arrive at an amicable settlement. The section 
gave the Board ample power not only to enter 
into the merits of admitted debts, but to try 
and bring the debtor and the creditor to an 
agreement even in a case where the debt was 
denied. 

[68] The jurisdiction of civil Courts was 
barred under g. 16 which is reproduced below : 


li 16. No civil Court shall entertain — 

(a) any suit in respect of — 

(i) aDy matter pending before a Board, 

or. 

(iv) the recovery of any debt which has been deemed 
to have been duly discharged under sub-3. (2) of S. 8- 
except a debt which is revived under the proviso to that 
sub-section.” 

[69] Section 23 provides that in calculating 
the period of limitation for any suit filed in, or 
proceedings before, a civil Court for the reco¬ 
very of a debt which was the subject of any 
proceedings under this Act, the time during 
which such proceedings had continued shall be 
excluded. The time spent on proceedings before 
a Debt Conciliation Board can be deducted 
under 8. 23, Central Provinces and Berar Debt 
Conciliation Act even if the Board had no juris¬ 
diction to entertain the application : vide Ghan- 
sliiam v. Girijashankar and othe?'S, I.L.B. 
(1944) Nag. 244 .* (A. I. R. (31) 1944 Nag. 247) and 
Sheolal v. Ramrao , I. L. R. (1947) Nag. 572 at 
p. 575 : (A.I.R. (35) 1948 Nag. 197). 

[70] The learned counsel relied on Champat 
v. Ismailkhan, i.l.r. (1944) Nag. 264 : (A. I. B. 
(31) 1944 Nag. 142) and contended that only the 
period from 27 th May 1936 when Kaushalyabai 
made a claim to the debt in suit to llth May 
1938 when the Board passed the order could be 
excluded under 8. 23, Debt Conciliation Act, in 
computing the period of limitation for the suit. 

[ 71 ] The case can be easily distinguished. In 
that case, Champat, a debtor, made an applica¬ 
tion to the Debt Conciliation Board for concilia¬ 
tion of his debts and mentioned two creditors, 
but did not include Ismailkhan as one of the 
creditors. Ismailkhan made an application to the 
Board on 7th November 1936 in which he stated 
the amount he had to recover from the debtor. 
As there was no conciliation of the debts men¬ 
tioned by the debtor, the application for concilia¬ 
tion of debts made by the debtor was dismissed 
by the Board on 4th March 1938. Subsequently* 
Ismailkhan filed a suit to recover the debt due 
to him and claimed to deduct, under S. 23 of 
the Act, the period from 7th November 1936 to 
4th March 1938 in computing the period of limi¬ 
tation for the suit. It was held that he was 
entitled to do so. The question whether the 
period between the date of the application of 
the debtor and the date of the application of 
Ismailkhan could be excluded under S. 23 of the 
Act was not in issue and was not decided. The 
case, therefore, is not an aothority for the pro¬ 
position that the period from 24th October 1935 
to 27th May 1937 cannot be excluded in com¬ 
puting the period of limitation. 

[72] In our opinion, the debt in suit was the - 
subject of proceedings before the Debt Oonoilia^! 
tion Board, Damoh, from 24th October 1936- 
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when the application was made by Mirabai for 
conciliation of her debts, to llth May 1933, when 
the Board passed the final order and that the 
plaintiff was entitled to exclude this period 
under s. 23, Debt Conciliation Act, in calculating 
the period of limitation for the suit. When the 
period is so excluded, the limitation expired on 
18 th May 1939 when the civil Courts were closed. 
The civil Courts re-opened on 12 th June 1939 
after the summer vacation. The suit was filed 
on that date and was thus within time in view 
of s. 4, Limitation Act. 

[73] We accordingly hold that the claim of 
the plaintiff was within limitation. 

[74] The next question for decision is whether 
the defendant is liable for the claim of the plain¬ 
tiff, and if so, for what amount. 

[75] Motiram was the guardian of the pro¬ 

perty of the minors, Jamnabai and Kaushalya- 
bai. He stood in a fiduciary relation to his 
wards and was not to make any profit out of his 
office. He was bound to deal with the property 
as carefully as a man of ordinary prudence 
would deal with it as if it were his own, and he 
could do all acts which were reasonable and 
proper for the realization, protection or benefit 
of the property. ^ 

[76] Under the security bonds, Motiram en¬ 
gaged himself to render a true and faithful ac¬ 
count of the property of the minors and to carry 
out all orders and directions of the District 
Court concerning the estate of his wards or the 
moneys which he received as a guardian on their 
behalf. 

[77] Under 8. 34, Guardians and Wards Act, 
1890, he was bound to exhibit bis accounts in the 
Court and was to pay into the Court the balance 
due from him on those accounts or so much 
thereof as the Court directed. 

[78] Motiram died on 6th March 1924 without 
rendering an account of the sums he had receiv¬ 
ed on behalf of his wards. His powers to act as 
a guardian of the property of the minors ceased 
by his death. As he was bound to make good 
the loss sustained by the minors for the sums 
which he had withdrawn from their estate but 
whioh he had not repaid, his estate is liable to 
reimburse Eaushalyabai of all losses sustained 
by her by reason of the withdrawal of the several 
sums of money by Motiram without having re¬ 
paid them. 

[79] As Mirabai has inherited the property of 
the deceased Motiram, she is liable to pay his 
debts, but her liability is restricted to the extent 
of the assets of Motiram in her hands. (His 
Lordship considered the accounts and went into 
items and concluded:) 

[80] There is clear evidence as regards other 
items also. We need not discuss the individual 
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items as we agree with the finding arrived at by 

the trial Court. 

[81] We hold that the items have been duly 
proved and the estate of Motiram is liable to re¬ 
imburse the plaintiff to the extent of Rs. 7671-12-0 
for the I 033 she had sustained by the withdrawal 
of these sums by Motiram. The defendant is 
liable for rs. 7571-12-0 as the legal representa¬ 
tive of her deceased husband, Motiram, but her 
liability is restricted to the extent of the assets 
of the deceased in her hands. 

[82] The appeal fails and is dismissed with 
costs. 

R.G.D. Appeal dismissed. 
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Bose J. 

Rangubai wjo Kisan and another—Defen¬ 
dants — Appellants v. Govind Laxman — 
Plaintiff — Respondent. 

Second Appeal No. 703 of 1941, Decided on 9ib 
December 1917, from appellate decree of Addl. Dlst. 
Judge, Amraoti, D/- 25th August 1913. 

(a) Evidence Act (1872), S. 92 — Strangers can 
show that transaction evidenced by document was 
not intended by parties to be what it purported to 
be. 

Section 92 operates only as between the parties to 
a deed or their representatives in interest. It ban 
no application to strangers and does not prevent a 
stranger from showing that a transaction which, on 
the face of it, purports to be one thing was in fact 
never intended by the parties to be that but wa3 
effected for some collateral purpose and the real trans¬ 
action between them was something different : 4 N. L. 
R. 115 ; 38 Cal. 892 (P C) ; A. I. R. (21) 1934 Cal. 564 
and A. I. R. (4) 1917 P. C. 207, Itzj. [Para 5] 

Annotation : (’46-Man) Evi. Act, S 92 N 1, Pt. 5. 

(b) Civil P. C. (1908), O. 6, R. 2 — Person not 
party to document seeking to establish that trans¬ 
action evidenced by document was not intended 
by parties to be what it purported to be—Case 
should be pleaded and proved. 

A person desiring to show that the real transaction 
evidenced by a certain document between other persons 
was not the one which it purported to be, must plead 
his case and prove it. 

Unless there is a plea to the effect that though the 
document on the face of it purports to be one thing, in 
fact there was a secret intention between the parties 
that it should be something else, the matter cannot be 
gone into. [Para 6] 

Annotation : ('44-Com) Civil P. C., O 6, R 2 N 1. 

(c) T. P. Act (1882), S. 58 (c), Proviso — Docu¬ 
ment evidencing out and out sale — Condition of 
reconveyance embodied in separate document exe¬ 
cuted contemporaneously — Transaction held sale 
and not mortgage. 

Where a document on the face of it purported to be a 
sale out and out but there was another contemporaneous 
document under which the vendee agreed to reconvey 
the property to his vendor if the vendor should pay 
him a certain sum on or before a certain date : 

Held that since the condition of a reconveyance was 
embodied in a separate document, the transaction, as a 



244 Nagpur 

mere matter of construction, should be regarded as a 
sale and that these two documents could not in law 

effect a mortgage: A. I. R. (33) 1946 Nag. 264, Pel. on. 

[Para 8] 

Annotation (’45-Com.) T. P. Act, S 58, N 33. 

Dr. D. W. Kathalay — for Appellants. 

P. P. Padhye and S. P. Kotival — for Respondent. 
Judgment.—This appeal arises out of a suit 
for pre-emption of a sale dated 25th April 1941 
(Ex. P-2) executed by one Pucushottam Jairam in 
favour of the original defendant Kisan. Kisan is 
now dead and his legal representatives are the 
appellants here. 

[2] The plaintiff bases his right to pre-empt 
on a deed, Ex. r-1, dated llth September 1938, 
which he obtained from the same owner Puru- 
shottam Jairam. The only question in appeal is 
whether that document is a sale out and out or 
a mortgage. If a sale, then the plaintiff's right 
to pre-empt i3 undoubted. If a mortgage, the 
plaintiff has no right. 

[3] The document, Ex. P-1, on the face of it 
purports to be a sale out and out. There is, 
however, another contemporaneous document, 
Ex. D-l, under which the plaintiff agrees to re- 
convey the property to his vendor Purushottam 
Jairam if the vendor should pay him a sum of 
Rs. 1650 on or before 31st March 1949. 

[ 4 l It is conceded that these two transactions 
constitute a sale out and out with an agreement 
to reoonvey as between the parties to them be¬ 
cause of the proviso to S. 58 (c), T. P. Act. But 
it is argued that the present defendants were 
not parties to those transactions and, therefore, 
they are not precluded by S. 92, Evidence Aot, 
from showing that the transactions are not what 
they seem to be. Reliance for this was placed on 
Oangabai v. Pandoo, 4 N. L R. 115; Maung 
Kyin v. Ma Shwe La, 38 cal>. 892 : (38 i. a. 
146 P. C.), Mating Kyin v. Ma Shwe La, 45 Cal. 
320 : (A. I. R. (4) 1917 p. c. 207) and Mahesh. 
chandra Shaha v. Anandacliandra Shaha, Cl 
cal. 344 : (A I.R. (21) 1934 Cal. 664). 

[6] I agree that it is beyond dispute that S. 92 
operates only as between the parties to a deed 
or ; fjieir [representatives in interest. It has no 
application to strangers and does not prevent a 
stranger from showing that a transaction which 
on the face of it purports to be one thing was in 
fact never intended by the parties to be that but 
was effected for some collateral purpose and the 
real transaction between them was something 
different; but a case like that must be pleaded 
and proved. Unless there is a plea to the effect 
that though a document on the face of it purports 
to be one thing, in fact there was a secret inten¬ 
tion between the parties that it should be some¬ 
thing else, the matter cannot be gone into. The 
cjises cited are all cases of that nature. 


A. I. B. 

[6] In Gangabai v. Pandoo, 4 N. L. R. 116, 
there was a contemporaneous oral agreement 
between the parties to the document by which 
they agreed that though the document on the 
face of it showed one thing actually the real 
transaction between them wa3 to be another. 
The two Privy Council decisions were cases of 
fraud and so was the other Calcutta case. But 
in the present case there is no plea which would 
entitle the defendants to go behind the plain 
meaning of the documents. The only plea which 
the defendants have taken i3 embodied in paras. 2 
and 3 of their written statement. Those para¬ 
graphs run as follows ; 

2. “That the plaintiff along with one Purushottam 
Venkatesh is only a mortgagee with conditional sale ol 
13 acres out of the aforesaid survey number 8 . 

3. That the plaintiff's debtor Purshottam Jairam is 
the occupant and is still in possession: of the land in 
Buit.” 

[ 7 ] It will be observed that there is no sug¬ 
gestion here that though the document, Ex. P-1, on 
the face of it purports to be an out and out sale 
and though it must be construed as such between 
the parties to the document nevertheless their 
secret intention was that it should be a mort¬ 
gage. The onle plea is that as a matter of con¬ 
struction these two documents read together 
constitute a mortgage and not a sale. 

[8] So far as that is concerned the law ia 
clear, and the Transfer of Property Act is now 
conclusive. Section 68 (c) as amended reads : 

“Provided that no Buch transaction shall be deemed 
to be a mortgage, unless the condition is embodied in 
the document which effects or purports to effect the 
sale.” 

The condition here is embodied in a separate 
document, Ex. D-l, and not in Ex. P-1. Therefore, 
as a mere matter of construction, the law is 
conclusive that the transaction shall be regarded 
as a sale and that those two documents cannot 
in law effect a mortgage. 

[9] This construction has been adopted in 
Samsher Khan v. Vithaldas , I.L.R. (1946) Nag. 
278 *. (A. I. R. (33) 1946 Nag. 264). Of coarse that 
was a case in which the question arose between 
the parties to the transaction, and so it does no 
affect the other position on which Dr. Kathalay 
relied when the person contesting the nature of 
the document is stranger, but, as I have said, 
unless it is pleaded that that which appears on 
the face of it to be one thing was intended by 
the parties to be another the only construction 
possible, as a mere matter of construction, ia 
that which the law emphatically states it shall 
be in the proviso to s: 68 (o). The appeal faila 

and is dismissed with costs. . _ 

t> q r\ Appeal dismissed. 
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Shevde J. 

Mt . Puntribai — Defendant—Appellant v. 
Sm . Sarj ubai—Plaint iff—Respo ndent. 

Second Appeals Nog. 596 and 631 of 1943, Decided on 
29th Ootober 1947, from appellate decree of Addl. Dist. 
Judge, Hoshangabad, D/- 25th June 1943. 

C. P. Tenancy Act (I [1] of 1920), S. 95 (1) (before 
its amendment in 1940) — Sindi trees are not fruit 
trees — Tenants have no right in toddy juice ex¬ 
tracted from sindi trees standing on their tenancy 
land—C. P. Tenancy Act (I [1] of 1920), S. 2 (2). 

Toddy juice, extracted from sindi trees, i9 neither 
fruit nor flower nor natural annual produce within the 
meaning of “agriculture” under S. 2 (2) : S. A. No. 413 
of 1942 (Nag.), Rel. on; A.I.R. (30) 1943 Nag. 200, Ref. 

[Paras 4, 7] 

Therefore, the sindi trees are not fruit trees within 
the meaning of the old S. 95 (1). Hence, in a case 
governed by the old S. 95, the tenants have no right in 
the toddy juice extracted from the sindi trees standing 
cn their holdings. [Paras 4, 6] 

But toddy is a commercial and income-yielding pro¬ 
duct and can be termed as “saleable produce” under 
the terms of the wajiB-ul-arz of mouza Raisalpur.Tahsil 
Hoshangabad. Therefore, according to the wajib-ul-arz 
all sindi trees of spontaneous growth in that mouza 
belong to the landlord althongh they are situated on 
the tenancy land, and he alone is entitled to the incomo 
derived from the sale of toddy juice. [Para 7] 

P. K. Tare — for Appellant. 

8. C. Dube and R. L. Shartna — for Respondent. 

Judgment.—This judgment will decide two 
appeals, namely, nos. 596 and 631 of 1943. They 
ariee out of two different suits (civil Suits 
Nos. 36. A and 37-A of 1942) filed by the plaintiff- 
respondent as landlord of the village Raisalpur, 
tahsil Hoshangabad, against his certain tenants 
of that village. The tenants in each ease were 
the defendants-appellants in this matter. 

[2] The plaintiff sued for recovery of damages 
from the defendants, Mt. Puntri Bai (appellant 
in Second Appeal No. 596 of 1943) and Reoti- 
ramanprasad and Rohniprasad (appellants in 
Second Appeal No. 631 of 1943) on account of the 
wrongful recovery of the lease money from one 
Lalloo Bhai of Itarsi to whom the plaintiff had 
given the sindi trees (hereinafter referred to as 
the trees) for extracting toddy. The plaintiff’s 
case was that as landlord she was the owner of 
the trees standing on the occupancy holdings of 
the defendants and that she alone was entitled to 
the income that was derived from the sale of 
toddy juice. The defence in the case was that 
the trees belonged to the occupancy holders and 
that the tenants had the same right in the toddy 
juice as they bad in the holdings. It was farther 
contended by the defendants that the toddy juice 
was in the nature of fruit and hence the tenant- 
defendants were entitled to it to the same extent 
as they were entitled to the produce of the agri¬ 
cultural holdings. The Court of first instance 
accepted the defence and refused to give a decree 


to the plaintiff. The plaintiff appealed to the Dis¬ 
trict Court, Hoshangabad. In appeal the learned 
Additional District Judge reversed the decree of 
the trial Court and decreed the plaintiff’s claim 
with costs. The defendants have now preferred 
these two second appeals. 

[3] The material points that arise for con¬ 
sideration are as under : 

“(i) Whether toddy juice l3 fruit or flower or annual 
produce; 

(ii) Whether the case is governed by the provisions of 
tho old S. 95 (1), C. P. Tenancy Act, or by the new 
amended S. 95 of tho Act; and 

(iii) What are tho terms of the wajib-ul-arz about the 
trees standing on the occupancy lands.” 

[ 4 ] It is admitted that the toddy trees stand¬ 
ing on the occupancy lands are of spontaneous 
growth. It i3 also conceded that toddy juice is 
neither fruit nor fiower, but it has been argued 
that it is in the nature of annual produce and 
consequently the occupancy tenants have the 
sam9 right thereto as they have to the usufruct 
of the lands, I do not think that toddy juice is 
in the nature of annual produce at all. In tha 
first place, toddy juice is not extracted every 
year, but it is extracted once every 3 or 4 years. 
Secondly it is not natural annual produce and, 
therefore, it cannot fall within the definition of 
“agriculture” under S. 2 (2), C. P. Tenancy Act, 
1920. It has been correctly laid down in a case 
to be found in Hiria v. Mohomed Sirajiiddin 
Khan, 4 N. L. R. 104 at p. Ill, that while, how¬ 
ever, the landlord is the owner of the trees on 
the land of his tenants, it is equally well estab¬ 
lished that, under the same general law, the 
tenant is entitled to the natural annual produce 
of such trees, namely, fruit and flowers. In this 
connexion the observations of the learned Judges 
of the Division Bench in Gopaldas v.Mt. Malla, 
I.L.R. (1943) Nag. 298 at p. 304: (A. I. R. (30) 1943 

Nag. 200) may be profitably cited : 

“A tenant, therefore, i3 a person who holds the land 
let out to him for agricultural purposes, and the defini¬ 
tion of agriculture does not include raising scrub-jungle. 
The property in scrub-jungle would, therefore, neces¬ 
sarily bo in the landlord if severed from the soil.” 

In a later part of the same matter they said at 

page 305 : . 

“Another point to be considered in this connexion ia 
the fact that scrub-jungle is of spontaneous growth. It 
is not the result of human labour on land and is not 
thus a part of agriculture. That spontaneous growth 
which is on the land is a part and parcel of the land 
and, therefore, if the land belongs to the landlord that 
spontaneous growth also belongs to the landlord......” 

The statement that toddy juice extracted from 
the trees is neither fruit nor flower, nor is it in 
the nature of annual produce, appertaining to 
agriculture, is further supported by the ruling of 
this Court in Phiroz Shaha v. Indar Singh, 
8. A. NO. 413 of 1942, D/- 12-2-1946. I, therefore, 
agree with the lower Court of appeal in holding 
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|that the tree is not a fruit tree within the mean¬ 
ing of the old s. 95 (I), C. P. Tenancy Act. 

[5] It has been contended by Shri P.K. Tare, 
the learned counsel for the appellants, that the 
case is governed by the provisions of the new 
amended S. 95, C. P. Tenancy Act, and not by 
the provisions of the old s. 95 (l) of the Act. Thi 3 
contention is obviously incorrect. It has been 
found in one of the appeals before me, namely, 
Second Appeal no. 631 of 1943, which arises out 

° f wu No * 37 * A of 1942 - as stated above, 
that the defendants Reotiramanprasad andRohini- 

prasad a father had become ex-proprietary ten¬ 
ants not in the >ear 1941 a. d. but about the 
year 1938 A. d,, when the property vested in the 
receiver after his adjudication. This is a pure 
finding of fact which is conclusive in second ap¬ 
peal. Inasmuch as the defendants’ predecessor- 
in-title had become an occupancy tenant of the 
holdmg in suit in the year 1938 the case is mani- 
festly governed by the provisions of the old 
S. 95 (l), Central Provinces Tenancy Act. In the 
other Second Appeal No. 596 of 1943, which arises 
out of Civil suit No. 36-A of 1942, it is an ad- 
mifcted fact that the field in question came into 
the possession of the defendant Mt. Putri Bai in 
1908, in a foreclosure decree, in civil Suit No. 322 
of 1907, which was instituted in the Court of the 
Munsif of Hoshangabad, and that the trees were 
then already there. It is, therefore, quite evi¬ 
dent that even in this case, the tenancy having 
come into being in 1908, the case will necessarily 
be governed by the provisions of the old S. 95 , 
Central Provinces Tenancy Act, and not by the 
new amended provisions of 1940. 

[6] Under the provisions of the old S. 95 
(1), Central Provinces Tenanoy Aot, a tenant 
shall have during the period of his tenancy, the 
same right in fruit trees in his holding as he has 
in the holding itself. Under s. 95 (2) of the Act, 
a tenant shall be entitled to fell and take timber 
of any babul tree in his holding or to clear his land 
of scrub-jungle. It is significant to note that the 
provisions of S. 95 (l) of the Act are, however, sub- 
ject to any entry in the village administration paper 
with which I am going to deal a little later. As I 
have already held that the trees are not fruit trees 
nor oacwZ trees, it follows as a matter of course, 
that this case about the trees cannot possibly 
attract the provisions of the old S. 95 (l), Central 
Provinces Tenancy Act. I, therefore, agree with 
the learned Judge in the Court below in holding 
“at the defendants are not entitled to any bene- 
ut under the provisions of the old s. 95 ( 1 ) of the 
Act. 

[7] The last point that now calls for deoision 
is whether the entries in the wajib-ul-arz sup¬ 
port the defence in any way. Two documents 
have been filed in this connexion by both the 


parties. Exhibit P-l relates to rights over trees 
from the wajib-uharz of mauza Raisalpur for 
the year 1916-17 and Ex. D 6 relates to the year 
1891-92. I have closely examined the terms of 
those two documents and I feel no hesitation to 
say that they fully support the plaintiff’s case. 

It has heen laid down in Ex. P-l: 

“i. Over fruit bearing trees— 

....or fruit bearing tree3 of spontaneous growth which 
nmy be on tenancy land are the properties of the mal* 
guzar.... 

Note. — In fruit bearing trees are included all such 
trees which yield saleable produce , suoh as....” 

The relevant entry in Ex. D 6 is : 

“Rights over trees — 

....Trees of spontaneous growth which yield fruit or 
other saleable produce..., are also the properties of the 
malguzar, though situated on land by ryots....” 

It has been admitted that the trees are of spon-l 
taneous growth and that they stand on the ten¬ 
ancy lands. I have already found that toddy 
juice is neither fruit nor flower nor natural 
annual produce within the meaning of "agricul¬ 
ture” under s. 2 ( 2 ), Central Provinces Tenanoy 
Act. However, the fact remains that toddy ifl 
undoubtedly a commercial and income-yielding! 
product and, in my opinion, it can be termed asl 
"saleable produce” under the terms of the two 
wajib-ul-arz quoted above. It has been clearly 
laid in the wajib ul-arz that all trees of spon¬ 
taneous growth which yield saleable produce] 
belong to the malguzar, although they happen 
to be situated on the tenanoy land. In this view 
of the oase, I think that the learned Judge in 
the Court below was fully justified in decreeing 
the plaintiff's claim in both the suits. 

[8] The result therefore is that both the ap¬ 
peals before me fail and are dismissed with costs. 

Appeals dismissed. 
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Sabwate J. 

Firm Hiralal Gourishankar—Plaintiff — 
Applicant v. Governor-General in Council and 
others — Defendants — Non-applicants. 

Civil Kevn. No. 452 of 1946, Decided on 16 th July 
1948, from decree of 1st Civil Judge 2nd Class, Nagpur, 
D/- 17th July 1946. 

Railways Act (1890), S. 72-Risknote3 ‘A’ and'B’ 
—Consignment under—Suit for damages for short 
delivery — Burden of proving misconduct on part 
of rail vay administration’s servants lies on plain- 
tilf—Railway administration is not bound to dis¬ 
close way in which consignment was dealt with 
unless plaintiff requires it — Plaintiff neither pro¬ 
ving misconduct nor requiring railway adminis¬ 
tration to make full disclosure — Suit dismissed— 
Revision—Plaintiff cannot claim remand for getting 
such disclosure from railway in order to prove 
misconduct. 

The plaintiff booked three bales of saries from K to 
N under Bisk notes ( A’ and 'B*. On destination at N 
some saris appears! to have been extracted from one 
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of the bales. On taking open delivery some of the 
saris were found missing and therefore, the plaintiff 
sued the railway administration for damages in respect 
of the loss. The plaintiff neither adduced evidence as to 
the misconduct on the part of the railway administra¬ 
tion's servants nor asked the railway administration to 
make a disclosure of the way in which the consignment 
wa 9 dealt with by it in all the stages of the transit. 
The suit was dismissed : 

Held, that the effect of executing Risk notes A and 
B was that the plaintiff could recover only upon pro¬ 
ving misconduct on the part of the railway fidminis- 
tration’s servants and the burden of proof thus lay 
upon the plaintiff. But that did not absolve the railway 
administration from the liability to disclose in what 
way the consignment was dealt with if for purposes of 
sustaining the burden the plaintiff required such dis¬ 
closure to be made. The plaintiff having failed to prove 
misconduct and to avail himself of the opportunity of 
requiring the railway administration to make a full 
disclosure, he could not claim a remand of the suit in 
revision for getting that disclosure from the railway to 
see if that would help him to show misconduot on the 
part of the railway administration : A. I. R. (35) 1943 
Sal. 168; A. I. R. (84) 1947 Pat. 84 and A. I. R. (35) 
1948 Pat. 45, Bel. on. [Paras 9 and 11] 

P. P. Deo — for Applicant. 

S. T. Bhave — for Non-applicants. 

Order. —In this case the plaintiff had booked 
three bales of saris from Kolhapur to Nagpur 
under Risk Notes A and B. When the consignment 
arrived at Nagpur, it appeared that some saris 
had been extracted from one of the bales. There- 
fore, the plaintiff claimed open delivery which was 
given. On suoh delivery it was found that saris 
worth Rs. 137-2-6 had been missing from the con¬ 
signment. The plaintiff sued the railway company 
for damages in respect of this loss. The trial Judge 
dismissed the suit holding that in view of Risk 
note A, the plaintiff could recover only on proof 
of misconduct on the part of the railway ad- 
ministration’s servants and no evidence having 
been given on the side of the plaintiff, no infer¬ 
ence of misconduct could be made. 

[ 2 ] At the trial the plaintiff went into the 
witness-box and stated that he had no specific 
proof of misconduct. On behalf of the defendants 
the only witness examined was the Station 
. Master of Nagpur (D. W. 1) He stated that the 
packages appeared slack and slightly loose and 
the plaintiff, therefore, claimed open delivery 
and it waB given in his presence. He also stated 
that there was no report from any intermediate 
station in respect of this package that it had 
been tampered with. 

[3l The contention raiBed on behalf of the 
plaintiff in this Court is that though it was 
necessary for the plaintiff to prove misoonduok 
in view of Risk Note A executed by him he 
could be oalled upon to show Buch misconduot 
only after the railway had disclosed in what 
way the consignment had been dealt with during 
all the stages of the journey. It is urged that 
this was a fact within the knowledge of the 


railway company only and so under S. 106 , 
Evidence Aot, the company would be bound 
to give proof of those matters. The question 
here is really one of determination of the effect 
of Risk Notes A and B upon the claim of the 
plaintiff and in view of them on whom the 
burden of proof would lie of proving misconduct 
in this case. Risk Note B (Ex. D 4) is a special 
form to be used when the sender elects to des¬ 
patch at a special reduced or 'owner’s risk’ rate, 
and in view of the reduced rate9 charged, it 
exempts the Railway administration from res¬ 
ponsibility for loss and damage except under cer- 
tain conditions. The consignor in consideration 
of such lower charge agrees to hold the Railway 
administration harmless and free from all res¬ 
ponsibility for any I 033 , destruction or deteriora¬ 
tion of or damage to, the consignment from any 
cause whatever except upon proof that suoh loss, 
destruction or deterioration or damage arose from 
the misconduct of the Railway administration’s 
servants. There is, however, a proviso that if the 
consignment *is packed in accordance with the 
instructions laid down in the Tariff or, where 
there are no such instructions, is protected other¬ 
wise than by paper or other packing readily re¬ 
movable by hand, and fully addressed, then 
where non-delivery or partial non delivery en¬ 
sues, which is not due to accidents to trains or 
to fire, and, secondly, where there is pilferage 
from a paokage or packages forming part of the 
consignment properly packed, and when suoh 
pilferage is pointed out to the servants of the 
Railway administration on or before delivery, 
then the Railway administration shall be bound 
to disclose to the consignor how the consign¬ 
ment was dealt with throughout the time it was 
in its possession or control, and if necessary, to 
give evidence thereof, before the consignor is 
called upon to prove misconduct. But if miscon¬ 
duct on the part of the Railway administration 
or its servants cannot be fairly inferred from 
suoh evidence, the burden of proving such mis¬ 
conduct shall lie upon the consignor. Under 
Risk Note A (Ex. D-6), the consignor has admit¬ 
ted that the consignment was in bad condition 
and liable to damage, leakage or wastage in 
transit and therefore has agreed to hold the 
Railway administration over whose Railway the 
goods may be carried in transit harmless and 
free from all responsibility for the condition in 
which the goods may be delivered to the consi¬ 
gnee at destination and for any loss arising from 
the same except upon proof that such loss arose 
from misconduct on the part of the Railway ad¬ 
ministration’s servants. 

[4] There is no doubt that though under Risk 
Note B the plaintiff was entitled to hold the 
Railway administration’s servants responsible 
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for damages due to other causes also, in view of 
Risk Note A executed by him, he has undertaken 
to leave such responsibility on the Railway 
administration for the misconduct on the part 
of the Railway administration’s servants. The 
burden of proving misconduct is no doubt on the 
plaintiff but the question i3 whether in view 
of the conditions agreed to in Risk Note B, the 
plaintiff would still insist upon the Railway ad¬ 
ministration to disclose how the consignment 
was dealt with during all the stages of-the jour¬ 
ney in order that he may be able to prove mis- 
conduct as an inference from the facts so disclo¬ 
sed. In this case the plaintiff has stated that he 
himself could not produce any :proof of miscon- 
duct. 

[5] The trial Judge has referred to the deci¬ 
sion in Bansiram v. B. N. W. Bailway, 61 

ALL. 4S0 : (A. I. It. (1C) 1929 ALL. 124). It Was 
a case of consignment booked under Risk Note A 
and it was held that the plaintiff could recover 
damages only on proving misconduct on the 
part of the Railway administration’s servants 
and the burden of proving such misconduct lay 
on the plaintiff. It is not clear from the report 
of the case if in that case there was Risk Note 
B and executed along with Risk Note A or not. 

[6] In Secretary of State v. Bamdlian Das , 
A. I. R. (21) 1934 Cal. 151 : (160 I. C. 189) it was 
held that it is for the company to place all 
material evidence, that may be available before 
the Court, and if there is failure on the defen¬ 
dant’s part in this respeot, the plaintiff may ask 
the Court to presume that if produced such 
material would have gone against the company, 
and that upon such materials as may be pro¬ 
duced by the company the plaintiff has to show 
that there was want of diligence or that there 
was negligence on the part of the company -or 
its servants or agents. That appears to be a case 
in which there was no special contract like Risk 
Note A as in this case. 

[7] Here what has to be considered is the 
combined effect of Risk Notes a and B which 
have been given by the plaintiff. That question 
was considered in Governor*General of India 
v. Dedraj Bajuria , a.i.r. (35 ) 1948 oal. 168. In 
that case, Lodge J. held that if execution of Risk 
Note A is taken to be sufficient to show that the 
consignment was not properly packed, then the 
proviso in the Risk Note z (which is the same 
as Risk Note b and which in that case had been 
executed along with Risk Note A) would not 
apply and the plaintiff would not be entitled 
to succeed in the suit except on proof that the 
loss was due to misconduct on the part of the 
Railway administration or its servants, and if the 
plaintiff failed to prove that, the suit would be 


dismissed. That was also a case of pilferage from 
packages forming part of consignment booked on 
Risk Notes A and z. In the present oase ii was 
not questioned that the consignment was in¬ 
securely packed and therefore the plaintiff was 
required to execute Risk Note A. 

[S] Another case in which the consignment 
booked under Risk Notes A and B came up 
for consideration recently was G over nor.Gene¬ 
ral v. F isheshwar Lai, a. I. R. (34) 1947 Pat. 84: 
(230 I. c. 2 SS). In that case Ray J. seems to have 
taken the view that where Risk Note A is execut¬ 
ed along with Risk Note B, the Railway Admi¬ 
nistration will still remain liable to disclose to 
the consignor about the dealings of the consign¬ 
ment throughout the transport up till delivery 
and if from that disclosure no misconduct of the 
railway servants was inferable, then only the 
consignor will have to prove that his loss was 
due to such misconduct. The learned Judge was 
of the opinion that it was for the Court to 
explain the legal position to the parties so that 
the plaintiff would call upon the Railway Com¬ 
pany to make a disclosure of the dealings with 
the consignment in order that he may be able to 
show misconduct as an inference from those 
dealings. 

[9] In a later case in the same Court, Gover¬ 
nor-General in Council v. Thakursi Dass, 
A. I. r. (35) 1948 pat, 45, Meredith J. has taken 
the view, which is the same as the one in Gover¬ 
nor-General of India v. Dedraj Bajuria t 
A. I. R. (35) 1948 cal.- 168, namely, that when 
Risk Note A has been executed there is no duty 
cast upon the Railway Administration to disclose 
anything as would be required under the proviso 
in Risk Note z or B. The learned Judge has 
realised that though the onus would not lie on 
the Railway Administration to prove anything 
from which the plaintiff may be able to show mis¬ 
conduct yet in view of Risk Note B, the Railway 
Administration would be bound to make the 
disclosure if the plaintiff required that to be 
made. I agree that the effect of executing Risk 
Notes A and B is that the plaintiff can recover 
only upon proving misconduct on the part of 
the Railway Administration’s servants and the 
burden of proof thus lies upon the plaintiff. But 
that does not absolve the Railway Administration 
from the liability to disclose in what way the 
consignment was dealt with if for purposes of 
sustaining the burden the plaintiff requires such 
disclosure to be made. If the Railway Adminis¬ 
tration was to be absolved entirely from making 
any disclosure as to the way the consignment 
was dealt with, simply because the plaintiff had 
agreed to execute Risk Note A, then there would 
be no point in executing Risk Note B along with 
it. In view of Risk Note B, the liability of the 
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Bailway Administration to make a disclosure o! 
the way in wbioh the consignment was dealt with 
would still remain but the Railway Administra¬ 
tion would not be under the necessity to make 
snoh disclosure unless the plaintiff specifically 
required it. The burden of proving misoonducfc 
being on the plaintiff there remained nothing to 
be proved by the Railway Administration, for 
which they should have found it necessary to 
make disclosure in their own interest. 

[103 In this case, if the plaintiff thought that 
the disclosure would have helped him to prove 
misconduot, he should have called upon the 
defendants to make it. The plaintiff, however, did 
nothing, though, as I find from the order-sheet 
dated 9th April 1946, the Court had direoted that 
the parties should ‘‘prepare for trial by obtaining 
discovery, inspection and production.*’ The 
plaintiff in spite of that opportunity did not call 
upon the defendants to disclose facts about the 
manner in which the consignment was dealt with 
throughout the transport. 

[11] In the view which I take, it was not for 
the Railway Administration to give proof of 
those facts for their own defence. Since the 
plaintiff failed to avail himself of the oppor¬ 
tunity which was given to him, he cannot claim 
a remand of the suit now for getting that disclo¬ 
sure from the defendants to see if that would 
help him to show misconduct on the part of the 
Railway Administration. In the absence of proof 
of misconduct the suit was rightly dismissed. 

[12] The application in revision is therefore 
dismissed with costs. 

K.S. Revision dismissed. 
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Bose J. 

on difference between 
Pollock and Shevde JJ. 

Suwalal Chhogalal — Assessee—Applicant v. 
Commissioner of Income-tax, U. P. and C. P. 
and Berar — Non-applicant. 

Miso. Civil Case No. 114 of 1945, Decided on 9th 
April 1948, reference made by Income-tax Appellate 
Tribunal, Bombay, in Case No. 66 R. A. No. 12/C. P. of 
1944-45. 

Partnership Act (1932), S. 4—Partnership—Proof 
of — Registered deed of partnership — Sharing 
of profits shown by accounts — Partnership held 
proved — Mere omission to open capital account 
does not disprove its existence — Definition of 
"proved” in S. 3, Evidence Act — Application of 
definition in considering whether partnership is 
genuine illustrated —- Income-tax Act (1922), S. 2 
(6B) — Evidence Act (1872), S. 3. 

Where there is a registered deed of partnership 
which embodies the essential ingredients of partner¬ 
ship and further credible documentary evidence is 
Available in the shape of the account books of the 
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partnership regularly maintained which prove that 
profits were actually shared by the partners, in certain 
proportions in accordance with tho terms of the deed 
of partnership, tho existence of the partnership does 
not remain merely a question of discharge of burdc-n of 
proof but is a fact with strong positive evidence on its 
side and not a tittle of ovidenco against it. Mere omis¬ 
sion to open a separate capital account is not a ground 
for finding that the partnership is not a genuine firm : 

A. I. It. (26) 1939 Mad. 357 (S. B.), ltd. on. 

[Tara 19] 

The opening of capital account is not an essential 
pre-requisite for the formation of a partnership, nor i^ 
there anything so sacred about it that if tho capital 
account is not opened the constitution of a firm stand-: 
ipso facto condemned and discredited. [Paras 16, 11] 

Per Bose J. — Whether there was in point of fact a 
partnership or not is a question of fact, but whether 
there is material on record sufficient to sustain a find¬ 
ing of fact which is based on inferences from other 
proved facts is a question of law. It cannot be said that 
it is always a question of law whenever a conclusion of 
faot has to be inferred from other facts. The mere fact 
that a fact is proved by inferences from other facts, or, 
as it is sometimes said, by circumstantial evidence, 
doe3 not necessarily turn the matter into a question of 
law. A fact is a fact irrespective of the evidence by 
which it is proved. The only time a question of law 
can ariso in such a case is when it is alleged that there 
is no material on which the conclusion can be based or 
no sufficient material. The expression “no sufficient 
material” must be understood in tho light of the 
definition of “proved” in B. 3, Evidonce Act. [Applying 
the definition to the facts before tho Court, they were 
held not sufficient to justify any prudent man in acting 
on the supposition that the partnership in question was 
Dot genuine.] [Paras 29, 30] 

M. R. Bobde and II. M. Thahar —for Applicant. 

V. R. Sen—tor Non-applicant. 

Shevde J. — This is a reference made by the 
Income-tax Appellate Tribunal, Bombay, under 

B. 66 (l), Income-tax Act (XI [11] of 1922) at the 
instance of the assessee, Seth Suwalal Chhogalal 
of Pulgaon. 

[2] The question referred to us is : “Whether 
there was any material before the Tribunal for 
the finding that ‘Suwalal Bansilal* at Gondia 
was not a genuine firm.” 

[3] The material facts which are relevant for 
the purpose of this referenee are these: The as¬ 
sessee wa9 the manager of a joint Hindu family 
consisting of himself and his eldest son, Nemi- 
chand by his first wife and two sons, Bansilal 
and Ramesb, by his second wife. The family 
owned a cloth shop and a grain shop at Gondia 
and also a cloth shop at Pulgaon. Nemichand 
lived at Gondia and managed the doth shop and 
grain shop there. The assessee and his other two 
sons lived at Pulgaon and managed the cloth 
shop there. There was a disruption of the joint. 
family and Nemichand alone separated from the 
family, taking among other properties, the cloth 
shop at Gondia. The deed of partition in this- 
connexion is dated 23rd January 1941. 

[4] While Nemichand managed the two family- 
concerns at Gondia he was assisted in the' 
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conduct of the business by an employee by name 
Mohanlal. The assessee’s case is that after Nemi- 
chand’s separation he found it difficult to manage 
the grain shop at Gondia as he was living with 
his family at Pulgaon and hence he admitted 
Mohanlal as a partner in the grain shop with 
effect from 3lst October 1940, as evidenced by the 
registered instrument of partnership dated 5 th 
February 1941. It was, therefore, contended by the 
assessee on the footing of this instrument that 
the grain shop at Gondia was no longer a family 
concern but that of a firm consisting of himself 
and Mohanlal and consequently the grain shop 
income should be excluded from this assessment 
and should be assessed separately as the income 
of the firm. The Income-tax officer, the Appel¬ 
late Assistant Commissioner and also the Appel¬ 
late Iribunal held that the alleged firm was not 
a genuine firm and it was at the instance of the 
assessee that this reference came before us. 

[5] There is ample positive evidence on record 
in support of the constitution of the firm. There 
is a registered instrument of partnership, as 
mentioned above, which embodies the shares of 
the two partners and the terms of the partner¬ 
ship. The agreement to share profits and losses 
of the business has been satisfactorily proved by 
the entries in the account-books regularly main¬ 
tained by the assessee. In the year 1940-41 the 
partnership made a profit of Rs. 4,138 9-3, out of 
which Rs. 2,327-15-3 were credited to Suwalal in 
proportion to his rs. 0 9-0 share and rs. 1,810-10-0 
were credited to Mohanlal in his personal account 
in accordance with his 7 anna share at the end 
of the accounting year in Diwali (i. e., 20 th Octo¬ 
ber 1941). 

[6] In the year 1941*42, the Firm made a 
profit of Rs. 7,492 0-3 out of which Rs. 4,214-4-3 
w f ere credited to the share of Suwalal and 
Rg. 3,277 12 0 were credited to the share of 
Mohanlal both in the batao khata as well as in 
•bis personal khata (i. e., on 8th November 1942). 

[7] In the year 1942-43, the total pro fit amounted 
to Rg. 8,092-8 6 out of which Rs. 4,552 0 3 were 
credited to the share of Suwalal and Rs. 3,540 8-3 
to the share of Mohanlal both in the batao 
khata as well as in his personal kliata, 

[8] We find that in the year 1940-41, the balance 
to the credit of Mohanlal on 31st October 1940 
was Rs. 5,349-9-3 and that he had withdrawn 
from time to time the total amount of rupees 
1,700.13-6. 

[9] In the year 1941-42, the balance to his 
credit was Rs. 5,751-0 3 and the total amount of 
luithdrawals was Rs. 2,649 8 - 0 . In the year 1942- 
43 the balance to his credit was rs. 6,750-9-9 and 
the total amount of withdrawals was to rupees 
1,854-2-3. 
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[10] In view of this clear state of accounts, 
it is obviously w r rong to say that Mohanlal’s 
share of profits wa3 rs. 2,100 and that it was 
almost equal to his salary of Rs. 1,800 per year 
as an employee of the assessee. It is also in¬ 
correct to say that Mohanlal did not draw any 
moneys from the firm during the year of account. 
The fact that almost the whole of the finance 
was supplied by the assessee and that Mohanlal 
contributed only Rs. 3,300 is absolutely im¬ 
material. Even if Mohanlal had noUJontributed 
a farthing, he could have been admitted as a 
partner contributing labour. 

[11] The fact that no notice of partnership 
was given to any of the constituents of the shops 
is equally irrelevant. 

[ 12 ] The only ground that seems to be mainly 
relied upon by the Income-tax authorities and 
the Appellate Tribunal and that was also strenu¬ 
ously pressed by Mr. V. R. Sen is that a separate 
capital account of the firm was not opened and 
Rs. 3,300 were not debited to the personal khata 
of Mohanlal for being transferred to that account. 
It was on this ground that it was held that the 
partnership of Suwalal and Mohanlal was not a 
genuine firm. 

[13] In the first place it should be borne in 
mind that mere omission to open capital account 
has per se no positive evidentiary value. It is a 
circumstance of some negative value which may 
affect the balance of probabilities in favour of 
the constitution of the firm provided there was 
some positive evidence on record to disprove the 
genuineness of the firm. 

[14] It is clear from the account-books (which 
have not been discredited by the Income-tax 
authorities) that in the year 1940-41, when the 
partnership came into existence the amount 
lying in the shop to the credit of Mohanlal in his 
personal khata was Rs. 6,349-9 8 and in the year 
1941-42, it was rs. 5,751-0-3 and in the year 1942- 
43 it was Rs. 6,750-9-9 and in spite of several 
withdrawals each year, the balance to his credit 
in each year always remained far in excess of 
his capital contribution of Rs. 3,300 and the said 
balance was held in his personal account against 
any losses that the firm might incur. 

[15] It was merely a fortunate circumstance 
that the firm, all along in the material years, 
made a large profit every year and hence the 
question of sharing losses by two partners never 
arose. 

[16] I do not think that the opening of capital 
acoount is an essential pre-requisite for the forma¬ 
tion of a partnership, nor do I think that there 
is something so sacred and saorosanct about it 
that if the capital account is not opened, the 
constitution of the firm stands ipso facto con¬ 
demned and discredited. 
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[17] I do not feel inclined to make a fetish 
of this omission to open a capital account, espe- 
dally when we have ample substantive evidence 
of an unimpeachable character on record to 
prove the creation of the firm and its conduct 
of business with referenee to the sharing of pro¬ 
fits, in accordance with the terms of the partner¬ 
ship deed, dated 5th February 1941. It is.certainly 
inoredible to suppose that the assesses would 
deliberately falsify his account-books and mani¬ 
pulate fictitious entries therein with regard to 
the division of profits and with regard to the 
large balances to the oredit of Mohanlal, against 
his own pecuniary interests and thus arm his 
employee with an effective weapon of extortion 
and blaokmail. The assesses is a shrewd, calcu¬ 
lating businessman and is not likely to lay such 
a trap for himself with open eyes. In our opi¬ 
nion, in the face of such positive material on 
record, the conclusion is inevitable that the as¬ 
sesses and Mohanlal did constitute a firm on 
Slst ootober 1940. * 

[18] It has been held in Bansi Ram v. lagan 
Nath and another , A. I. R. (22) 1935 Lah. 209 : 
(163 I. c. 969) that where a person actually works 
in a partnership firm and shares in the profits 
and losses in a fixed proportion, a strong pre¬ 
sumption is raised in favour of his being a 
partner and it lies upon him to "explain or get 
rid of" this presumption. In that case their 
Lordships of the Lahore High Court relied upon 
the following observations of Baggallay L. J. in 
Walker v. Hirsh , (1884) 27 ch. D. 460 at p. 464 : 
<54 L. J. Oh. 315). 

“In most cases where there is an agreement with 
reference to a particular business and particular parties 
entering into it, that they shall share the profits and 
bear the losseB, in certain proportions, of carrying on 
the business, with nothing to explain or get rid of 
those words, that would certainly be prim a facie evi¬ 
dence of an intention to carry on business in part* 
nership.” 

[19] In the case before us, there is a registered 
rdeed of partnership which embodies the essential 
ingredients of partnership and further credible 
documentary evidence is forthcoming in the 
shape of the account books of the firm regularly 
maintained, which proves that profits were 
actually shared by Suwalal and Mohanlal, in 
certain proportions, in accordance with the 
- terms of the deed of partnership. In such cir¬ 
cumstances, it is not merely a question of dis¬ 
charge of the burden of proof. There is Btrong 
positive evidence on one side and not a tittle of 
evidence at all on which the Income-tax Appel¬ 
late Tribunal could base its decision : vide 
Muthukaruppan v. Commissioner of Income - 
tax, Madras , I.L.B. (1939) Mad. 397 at p. 403 : 
(A.I.R. (26) 1939 Mad. 357 S.B.). It is futile to 
Icontend that mere omission to open a separate 
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capital account constitutes any material for the 
finding that "Suwalal Bansilal” at Gondia was 
not a genuine firm. 

[20] The ruling in Hafiz Abdul Gafoor and 
others v. Commissioner of Income-tax , C. P. 
and U. P ., Lucknow, i. l. r. (1940) Nag. 200 : 
(A.I.R. (27) 1940 Nag. 119) quoted by Mr. V. R. 
Sen is not at all applicable to the facts of the 
case before us, for the simple reason that there 
was evidence in the case on which the finding 
was based. 

[21] I accordingly answer the question refer¬ 
red in the negative. 

[ 22 ] Pollock J. — I regret that I am 
unable to agree. The question is whether there 
was a genuine partnership between the assesses 
and Mohanlal or whether the assesses merely 
tried to create the impression that there was a 
partnership in order to deceive the Income-tax 
authorities. It was, in my opinion, open to the 
assesses to enter into partnership, even if his 
sole motive wa3 to reduce his assessment 
thereby, but the question is whether he really 
did so. That is a question of fact to be decided 
by the Income-tax authorities. Direct evidence 
in such a case will seldom be forthcoming, and 
the deoision will ordinarily depend on the sur¬ 
rounding circumstances. 

[23] There is not much evidence in this case, 
but I do not think that it can be said that there 
is no evidence at all. The accounts give no indi¬ 
cation that Mohanlal contributed anything to¬ 
wards the capital; he could of course become a 
partner without contributing anything, but the 
story was that he contributed Rs, 3,300. It is not 
clear that Mohanlal’s position would be sub¬ 
stantially better under the alleged partnership 
than it would be as an employee drawing 
Rs. 1800 per annum, as each partner would be 
entitled to claim interest on the oapital he con¬ 
tributed, and I am unable to gather from the 
accounts whether this interest was credited to 
them. The facts on which the Appellate Tribunal 
relied are set out in the reference, and this Court 
cannot interfere merely because it thinks that 
the finding is against the weight of the evidence. 
There was, in my opinion, some material before 
the Tribunal, and I would answer the question 

referred to us ‘Yes.’ 

OPINION 

[ 24 ] Bose J. — Pollock and Sheode JJ., have 
differed on a reference made under 8. 66 (l), 
Income-tax Act. The matter has accordingly 
been referred to me as the third Judge. 

[ 25 ] The question at bottom is whether there 
was sufficient material before the Income-tax 
authorities and the Income-tax Tribunal to justify 
them in reaching the conclusion that there was 
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no genuine partnersnip in this case. The actual 
question referred is : 

“Whether there was any material before the Tribunal 
for the finding that ‘Suwalal Bansilal’ at Gondia was 
not a genuine firm ?” 

[26] The basic facts have been set out in the 
judgment of Sheode J., and are not disputed be. 
fore me. Briefly they are as follows. One Suwa¬ 
lal Chhogalal had a sou Nemichand, as well a 3 
two other sons by another wife. They formed a 
joint Hindu family and owned a cloth shop and 
a grain shop at Gondia and a cloth shop at Pul. 
gaon. There was a partition in the family in 
which Nemichand separated while the others 
remained joint. Nemichand was allotted the cloth 
shop at Gondia. Suwalal and the others got a 
grain shop at Gondia and a cloth shop at Pulgaon. 
We are concerned here with the grain shop at 
Gondia which fell to the share of Suwalal and 
his other sons. This partition was on 23rd janu- 
ary 1941. 

[27] While the family was joint, the two shops 
at Gondia were managed by an employee of the 
family named Mohanlal. Shortly after the parti- 
tion, namely on 5th February 1941, Suwalal and 
Mohanlal entered into what appears to be an 
agreement of partnership. I say this because the 
fact is disputed. There is no doubt that a part¬ 
nership deed was drawn up and that all the other 
indicia on which a partnership normally rests are 
to be found present in this case. The Income-tax 
authorities, however, contend that this was not 
a genuine partnership, and that it was a sham 
transaction and that all the other material placed 
before them indicating a partnership, such as 
account books etc., are merely a blind. 

[ 28 ] Now it is admitted that in this case it 
was open to Suwalal and Mohanlal to enter into 
a partnership even though before that date there 
was between them the relationship of master and 
Bervant. It is also admitted that it was open to 
them to do this for the express purpose of ena¬ 
bling Suwalal to evade payment of a higher 
Income-tax. It was conceded that it would be 
within their interests to enter into such an agree¬ 
ment. But what the Income-tax authorities con¬ 
tend is that in point of fact it was not done. They 
state that although there appears to have been a 
partnership in fact there was no partnership and 
the transaction was sham. 

[29] Whether there was in point of fact a 
partnership or not is a question of fact, but whe¬ 
ther there is material on record sufficient to sus¬ 
tain a finding of fact which is based on inferences 
from other proved facts is a question of law. I 
must not be understood to say that it is always 
a question of law whenever a conclusion of fact 
has to be inferred from other facts. That is not 
so. The mere fact that a fact is proved by infer- 
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ences from other facts, or as it i3 sometimes said 
by circumstantial evidence, does not necessarily 
turn the matter into a question of law. A fact is 
a fact irrespective of the evidence by which it is 
proved. The only time a question of law can arise 
in such a case is when it is alleged that there is 
no material on which the conclusion can be based 
or no sufficient material. 

[30] The expression "no sufficient material" 
requires explanation. In my opinion, the law 
regarding proof of a fact is to be found in S. 3 
( 2 ) (?), Evidence Act, which states that: 

“A fact 13 said to be proved when, after considering 
the matter before it, the Court either believes it to exist 
or considers its existence so probable that a prudent 
man ought, under the circumstances of the particular 
case, to act upon the supposition that it exista.” 

[31] It will be observed that if the Court be¬ 
lieves it to exist, that concludes the matter pro¬ 
vided of course there is evidence on which such, 
a belief can be founded. If the Court had belie- 
ved that there was a partnership in this case,, 
that would have concluded the matter. If it does 
not believe it to exist, then it has to determine 
whether, in its opinion, its existence is so probable 
that "a prudent man ought, under the circum¬ 
stances of the particular case, to act upon the 
supposition that it exists.” 

[32] Now the burden of proof here in the first 
instance was on the assessee. He undoubtedly 
had to prove the partnership. It is evident that 
the Income-tax authorities did not believe that 
partnership to exist, therefore, under this defini¬ 
tion, they had to consider whether they consi¬ 
dered its existence so probable that a prudent 
man ought, under the circumstances of this case, 
to act upon the supposition that it exists. 

[33] Now what is the evidence adduced of 
partnership here? First, we have the partnership 
deed. It is registered. Next, we have the accounts. 
They fulfil on the face of them all that one would 
normally expect in partnership cases unless one 
is dealing with a firm of chartered accountants 
in London and New York. Of course these ac¬ 
counts do not come up to their standard but for 
the ordinary petty businessman in this country 
these accounts undoubtedly are the type which 
one would find in many genuine partnership cases* 
Accordingly, it is abundantly evident that a pru¬ 
dent man ought, under the circumstances of this 
case, to act upon the supposition that the part¬ 
nership exists, unless of course it can be said 
that the fact is disproved. But in that case the 
burden shifts to the other side. The Income-tax 
Tribunal has quite rightly appreciated that fact 
and has thrown the burden of proof upon the In¬ 
come-tax authorities. The question referred is not 
whether there is sufficient material on which the 
existence of a partnership can be assumed but 
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■whether there is material on which it can be 
found that there is no genuine firm. 

[ 34 ] Now it may be difficult in given cases to 
draw a dividing line between what is purely a 
question of fact and what is a question of law in 
so far as the question is whether there is present 
in the case the necessary scintilla of evidence on 
whioh a given fact can be based or a fact can be 
said to be disproved. I use the expression “neces- 
ry scintilla of evidence” because, in my opinion, 
that embodies what is meant in s. 3 ( 1 ) (?), Evi¬ 
dence Act. The question in this case is whether, 
assuming the burden of proof is on the Income-tax 
authorities to prove that no genuine partnership 
exists, there is evidence which can be left to a jury 
to determine that fact. 

[35] Now though it may be difficult in given 
oases to draw the line, nevertheless the law directs 
that a line must be drawn and their Lordships 
of the Privy Council have stated on several oc¬ 
casions that suspicion cannot take the place of 
proof. Accordingly, we have to see whether there 
are facts here from which an inference that this 
was not a genuine transaction but a sham one 
can be drawn. 

[36] If this was not a genuine transaction, 
then clearly there was some motive or reason for 
entering into a sham one. The only motive here 
whioh can be suggested is that the reason was to 
defraud the Income-tax department, that is to say, 
although it was perfectly legitimate to evade in- 
come-tax in this way nevertheless the parties 
were not prepared to share their profits and los¬ 
ses in the manner suggested but only pretended 
to do so. But that means that there was fraud, 
and what I have to see here is whether the 
material on which the Tribunal has acted can 
justify an inference of fraud. 

[ 37 ] The grounds on which the Tribunal states 
that an inference of what in effect amounts to 
fraud can be drawn are these. They are set out 
in the order of reference. First, it is said that 
Mohanlal was an employee managing the grain 
business at Gondia and that his salary of Bs. 
1800 a year as an employee was almost equal to 
•the share of profits of Bs. 2,100 which he receiv¬ 
ed in the account year. 

[38] That standing by itself is not a proper 
objection. It is not unusual for owners of a 
business to take an old and faithful employee 
into the business as a partner. Even if the share 
of profits which that partner is to receive is to 
be more or less equal to the salary which he 
would get, there will be nothing to prevent that, 
but in actual fact we find here that Mohanlal 
was not being given his usual salary. The sum 
credited to his share year by year is almost ex¬ 
actly equal to the share which he was to have 
received in the partnership, namely 7 annas. 


Nagpur 253 

The more fact that it is a little more than his 
ordinary salary does not matter. In given years 
it might be much more. In others much less. 

[39] Next it is stated that the whole of the 
finance was supplied by the assessee and only 
Bs. 3,300 was contributed by Mohanlal. There 
seems to be some misapprehension there. As far 
as I can gather'from the partnership deed, and 
no other evidence was placed before me, Mohan¬ 
lal was to contribute nothing. What the deed 
says in Para. 2 is this : 

“Before the formation of this partnership, the entire 
property of the shop was valued at Rs. 4735, amount 
due from others to the shop was Rs. 26,236-5-9 and 
the cash balance in hand on the Diwali day was Rs. 
693-10-3. The entire property was held to be of Rs. 
31,672 which shall be considered to bo the property 
of the shop styled as ‘Suwalal Ban3ilal.” 

This sets out the total assets of this business be¬ 
fore Mohanlal was taken as a partner. The deed 
then goes on to provide : 

“Suwalal Chhogalal .... shall be the owner of Rs. 
23,372 out of that and Mohanlal Narayandas shall be 
the owner of Rs. 3300. ...” 

[40] On the face of it, it would appear that 
Mohanlal was to contribute nothing but was 
being given a certain amount out of the existing 
assets of the shop. There would be nothing un¬ 
usual in an arrangement of that kind in a case 
where an employee is being taken into partner¬ 
ship. 

[41] Next it is stated that Mohanlal’s capital 
contribution was not credited to any capital ac¬ 
count in his name but was held in his personal 
account against any losses that the firm may 
incur. Now, as I have said, these books are not 
kept in the same way as the books of some large 
firms in London or New York would be kept. 
They are kept in a much simpler way, but it is 
abundantly evident from the partnership deed 
and from the account books that it will be possi¬ 
ble to find out exactly how much each partner 
has to receive. In the circumstances, I agree 
with Sheode J. that there is no need to open a 
capital account and enter in it Mohanlal’s capital 
contribution. The deed sets out the matter with 
sufficient clarity. But, as a matter of fact, here 
again there seems to be some confusion. I find 
in the judgment of the Appellate Assistant Com¬ 
missioner of Income-tax, towards the end of 
para. 8 the following sentence : 

“The transfer entries in books relating to the crea¬ 
tion of capital account cannot bo held as sufficient to 
prove the existence of a genuine firm.” 

It would appear from this that there were some 
entries in the books relating to a capital accounfci 
However, the books are not before me, and there 
is no other material on which I can reach a sure 
conclusion, but, as I say, that fact is immaterial 
beoause it is clear from the accounts and from 
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the partnership deed exactly how much Mohan- 
lal haa to receive. 

[42] The next reason given ia that no notice 
of partnership waa given to any of the shop’s 
constituents. Here again, I agree with Sheode J. 
that that is unnecessary and that it would be 
unusual in a petty concern of this kind. It would 
not much matter to the constituents of this firm 
whether Mohanlal was dealing with them as a 
partner or as an agent as heretofore. 

[43] Next it is stated that Mohanlal did not 
draw any moneys from the firm during the year 
of account. That is not correct. The accounts 
show that money was withdrawn every year. 
Sheode J. has given the details. I need not re¬ 
peat them. 

[44] Those are the grounds on which the Tri. 
bunal has reached its conclusion. Before me an¬ 
other ground was urged and that seems to have 
been urged before Pollock and Sheode JJ. also, 
namely, that Mohanlal has not been given in¬ 
terest on the Rs. 3,300/- which was assigned to 
him as his share in the capital under the deed 
of partnership. The deed states that Mohanlal 
is to receive 8 annas per cent, per mensem on 
that sum. This point was not taken before any 
of the Income-tax authorities, nor was it taken 
before the Income-tax Tribunal. I agree that the 
extracts of accounts placed before me do not 
show that interest was given in so many words, 
but each year there is an item just before the 
total which is shown as Mohanlal’s share of pro¬ 
fits and which, in my opinion, can be nothing 
but interest. I do not think it will be proper to 
take that into consideration at this stage. First, 
because it was not raised before, and secondly, 
because the accounts do not appear to justify 
that. It is possible that if the full accounts were 
before us, the matter would be cleared up. I 
have only extracts before me. 

[45] In my opinion, these points which have 
been raised do not furnish the necessary scintilla 
of evidence on which a conclusion of fraud can 
be based. They may throw a certain amount of 
suspicion though even that is doubtful, but, in 
my opinion, these facts can certainly do no more 
than raise a certain element of suspicion, I am 
clear they are not enough for a finding of fraud. 
It has been repeatedly stressed in the Courts that 
fraud must be established by strong and cogent 
proof. Each of these facts standing by itself is 
explainable, and even when viewed as a whole, 
they do not, in my opinion, justify a prudent 
man in considering that fraud is established, or, 
to put it in another way, that the partnership is 
disproved. As I have said before, the question 
which the Courts have to deoide in a case of this 
type is whether there is sufficient material on 
which a prudent man ought, under the circum¬ 


stances of the particular case, to act. Prudent 
men may draw this conclusion or that on certain 
facts but there are some faots on which no pru¬ 
dent man would be allowed in a Court of law to 
reach a particular conclusion. That, in my opinion* 
is the case here. 

[46] I agree with Sheode J. and answer th& 
question referred in the negative, that is to say, 
I hold that the necessary scintilla of evidence re¬ 
quired for a finding that there was no genuine 
firm is wanting in this case. 

Order of the Division Bench 

[47] In accordance with the opinion of Bose J. 
the answer to the question referred to us will be 
‘no.’ 

D -R-R. Reference answered. 

A. I. R. (36) 1949 Nagpur 254 [C. N. 99.] 
Hemeon and Mudholkar JJ. 

Hanumanprasad Matadin — Accused — 
Appellant v. The Crown. 

Criminal Appeal No. 271 of 1948, Decided on 14th 
December 1948, from order of Addl. Sessions Judge, 
Hosbangabad, D/* 25th October 1943. 

(a) Criminal P. C. (1898), S. 288 _ Deposition of 
witness before Sessions Court materially different 
from one given by him before committing Court — 
Witness won over—Deposition before committing 
Court can be brought on record before Sessions 
Court and be acted upon, without corroboration, as 
substantive evidence — Deposition is usable for all 
purposes without being specifically put to witness, 
though it is desirable to so put it. 

When the Sessions Judge finds that there are mate* 
rial changes in the version given by a witness before it, 
from the version given by him before the committing 
Court and that the witness has been won over, he is 
fully entitled to have recourse to the provisions of 
S. 288, to bring on record the deposition of the witness 
in the committing Court. The evidence so brought on 
record is a good evidence and does not require corrobo¬ 
ration from other sources. If the Court finds that the 
evidence given before the committing Court was true, 
it can act upon it in preference to the one given before 
it. The evidence so transferred is a substantive evi¬ 
dence and usable for all purposes without having been 
specifically put to the witness, although it is desirable 
as a matter of practice to put the previous deposition to 
the resiling witness. A. I. R. (27) 1940 Nag. 340; 

A. I. R. (13) 1926 Cal. 235 ; A. I. R. (23) 1936 Lah. 
357; A. I. R. (12) 1925 All. 185 and A. I R. (29) 1942 
Lab. 215, Rel.on. [Paras 12 & 13] 

Annotation : (’46-Com.) Criminal P. C,, S 288, 

N 7 and 9. 

(b) Penal Code (I860), S. 304 — Accused giving 
deceased one lathi blow on head and two other 

blows on body_Other head injuries caused by 

fall due to lathi blow — No single injury fatal — 
Some injuries on vital part — Lathi used not very 
heavy — Death due to cumulative effect of injuries 
— Held S. 302 and part one of S. 304 did not apply 
—Accused was liable under S. 304, Part 2 — Penal 
Code (1860), S. 300. 

The accused had attacked the deceased with a stick 
1 inch thick in diameter and 1J-2 cubits long Only one 
blow on head waa struck. There waa nothmg to show 
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that the accused had used both the hands. When the 
deceased fell down prostrate, two more blows were 
given. The deceased had received by the fall on the 
.rough sandy ground some other injuries on the head 
and other parts of the body. The deceased died two 
days afterwards. No single injury out of the 9 on the 
head, whether caused by a lathi blow or otherwise, was 
a fatal injury. Death was the result of cumulative effect 
of the injuries some of which were not on r vital part 
of the body. It was, however, clear that the attack was 
not an ordinary attack but a sustained and determined 
attack : 

Held that the accused had no intention of causing 
death of deceased or to cause such bodily injury as was 
likely to cause death and S. 302 and part one of S. 304 
had, therefore, no application. But the death was 
caused with the knowledge that the act was likely to 
cause death or to cause such bodily injury as was likely 
to cause death. The accused was, therefore, liable under 
part two of S. 304. [Para 22] 

Annotation : ('46-Man.) Penal Code, S 300 N 4 & 
33; S 304 N 1. 

Dr. T. J. Kedar — for Appellant. 

W. B. Pendharkar, Addl. Government Pleader — 

for the Crown. 

Judgment. —The appellant Hanumanprasad 
was sentenced to death under S. £02, Penal Code, 
by the Additional Sessions Judge, Iloshangabad, 
for having caused the death of Ramkaran after 
an attack on him on 2Gth May 1918 at Bundra, 
Harda tahsil, Hoshangabad district. With the 
appeal will be considered the reference made 
under S. 374, Criminal P. C., for the confirma¬ 
tion of the death sentence. [After discussing 
facts and evidence (paras 2 to'li) their Lordships 
proceeded:] 

[12] In view of the material changes in the 
versions of Sheoram, Kashibai and Bahadur, 
[witnesses in the committing Court— Ed.] the 
trial Court was fully entitled to have recourse 
to the provisions of S. 288, Criminal P. C., to 
bring their depositions in the committing Court 
on record. These witnesses had undoubtedly 
been won over in the interim and it may rea¬ 
sonably be presumed that the malguzar Badri- 
prasad was responsible for this a3 well as for 
subornation of the testimony of Sitaram (p. w. 7 ) 
and Ramkaran (p. W. 9), carpenter, who were 
working for him when the attack took place. 

[13] The evidence so brought on record was 
good evidence and it did not require corrobora¬ 
tion from another source. This was the view 
taken in Paramanand v. King Emperor, 1910 

N. L. J. 469 *. (A.I.B. (27) 1940 Nag. 340:42 Cr. L. 
J. 17) by a Division Bench which followed Abdul 
Gani Bhurya v. Emperor , 63 oal. 181 : (a. i. r. 
(13) 1926 cal. 235 : 26 Cr. L. j. 1577) and Narin - 
jan Singh v. The Crown, I. l. r. (1936) 17 Lab. 
419 : !a. I. R. (23) 1936 Lab, 357 : 87 Cr. L. J. 
667). In Emperor v. Tulli, 47 all. 276 : 
(A. I. R. (12) 1925 ALL. 186 : 26 Cr. L. J. 460), it 
was also held that under S. 288, Criminal P. C., 
as now amended, it is competent to a Court of 
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Session, if it considers that the evidence given 
by witnesses before it is false whilst the evidence; 
given by the same witnesses in the Committing; 
Magistrate’s Court was true, to act upon the' 
evidence given before the Magistrate in prefer¬ 
ence to that given before itself. Evidence so 
transferred is, as pointed out in Mohammadl 
Sarwar v. The Crown, I. l. R. (1943) 24 Lab.' 
397 : (A. I. R. (29) 1942 Lab. 215 : 43 Cr. L. J. 
628 ), substantive evidence and usable for all 
purposes without having been specifically put to- 
the witness, although, as a Division Bench of 
which one of us was a member pointed out in 1 
a recent case, it i3 desirable as a matter of 
practice to put the previous deposition to the 
resiling witness. [Paras 14 to 20 deal with facts* 
and evidence— Ed.] 

[2l] The learned Additional Sessions Judge 
had undoubtedly taken an unduly grave view of 
the whole case and a view which in one respect 
at least was based on an error. Wo refer to his 
comments in para 35 of his judgment to the 
effect that no injury was found on the 
person of the accused, although there was the 
testimony of Shri S. K. Pradhan that there 
were three abrasions on the appellant's per. 
son. Clearly enough, the appellant had no in¬ 
tention of causing Ramkaran’s death and the 
learned Additional Government Pleader conce¬ 
ded that S. 802 and part one of S. 304, Penal 
Code, were not applicable to the case. The 
weapon used by the appellant was not recovered, 
but was not formidable, as, according to Sheo¬ 
ram, it was only about 1 inch in diameter and 
li-2 cubits long. A weapon of that kind would 
not have been heavy and there was nothing tc 
show that the appellant had used both hands 
when he struck Ramkaran on the head w'ith it. 
Moreover, if he had had any real intention of 
causing Ramkaran’s death he would have follow¬ 
ed up that blow with other blows on a vital part 
■whereas the evidence shows that the two succeed¬ 
ing blows must have been on the right eyebrow 
and right elbow. At the same time, in view of 
the large number of injuries on Ramkaran’s 
person, it was clear that the attack on him was 
not an ordinary attack but a sustained and de¬ 
termined attack which included blows with a 
lathi and rough usage when Ramkaran was 
prostrate on ground which, according to the pat - 
wari Laxminaran (p. w. 8), was sandy with 
particles of sand larger than those found in 
ordinary sand. 

[ 22 ] The appellant had, in our view, caused 
Ramkaran’s death with the knowledge that his 
act was likely to cause death, but without any 
intention to cause death, or to cause such bodily 
injury as was likely to cause death. The con¬ 
tention, therefore, of the learned Additional 
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,Government Pleader that he was liable under 
.part two of S. 304, Penal Code, was correct. 

[23] The conviction and sentence under S. 302 
are accordingly set aside and the appellant is 
convicted under part two of S. 304, ibid. Having 
regard to all the circumstances of the case, a 
sentence of 4 years rigorous imprisonment will 
be appropriate and we order accordingly. 

[ 24 ] Subject to this modification, the appeal 
is dismissed. 

r.g.d. Conviction and sentence altered. 
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Bose and Sen JJ. 

Governor-General in Council — Defendant 
— Appellant v. Surajmal Esarka — Plaintiff 
— Despondent. 

First Appeal No. 12 of 1942, Decided on 9th April 
1948, from decree of Sub-Judge, 1st Class, Chhindwara, 
D/- 6th December 1941. 

(a) Tort — Damages — General — Meaning of — 
Award of general damages for pain and suffering— 
High Court will not generally interfere unless it is 
grossly unreasonable. 

Pain and mental suffering and the like cannot be 
measured in terms of money or money’s worth and 
accordingly, where gooeral damages are awarded to 
the plaintiff for acoident caused to him by the negli¬ 
gence of the railway, unless the award is so grossly 
unreasonable one way or the other a3 to “shock the 
conscience” (to uee a classical phrase), an appellate 
Court will not ordinarily interfere. But the matter is 
different when it comes to oon3ider the loss of business 
and so forth. [Paras 4 and 19] 

(b) Tort — Damages — Measure of — Railway 
accident — Injury resulting in nervous shock — It 
must flow naturally and directly from defendant 
railway’s wrongful act — Standard of ordinary 
healthy person should be applied. 

The rule with regard to damages for injury resulting 
not in direct bodily injury but in norvous shock, is that 
damages must be the natural and probable consequence 
of the defendant’s wrongful act and that it must flow 
immediately from that cause. The standard to be ap¬ 
plied in these cases is the standard of ordinary normal 
healthy persons and not of some supersensitive psycho¬ 
path. As a general rule, a carrier of passengers is not 
bound to anticipate or to guard against an injurious 
result which only happen to a person of peculiar sensi¬ 
tiveness. Railway companies are run on business lines 
for the convenience of the ordinary run of men. The 
law enjoins on all a duty to take care, and any act 
which falls short of that dnty and causes damage 
amounts to actionable negligence, but the duty im¬ 
posed envisages the ordinary healthy prudent being 
and, in the absence of special circumstances or speoial 
notice, one is not required to take special precautions 
which would not apply to a normal being : (1901) 2 
K. B. 669; (1860) 29 L. J. Ex. 316; (1861) 131 R. R. 
347 and (1888) 13 A.C.222, itel.on. [Paras 11 and 14] 

There was a very minor acoident on the railway; a 
sentinal coaoh in which the plaintiff was travelling 
collided with a stationary goods train. The accident 
occurred between the distant signal of the station and 
the station proper. The coach had been brought to a 
dead halt at the distant signal and detained there for 
nbout 10 minutes. The acoident ocourred after it had 


started again from a dead stop and was about to atop 
again at the station. The distance between the distant 
signal and the station was under a mile. So the coaoh 
could not have been travelling at any speed. All that 
occurred was that the cow-catcher of the coach got 
entangled with the couplings of the last waggon of the 
goods train and was slightly broken, or merely bent; 
also a couple of wheels of the coach were derailed. 
There was no direct evidence to show that anyone but 
the plaintiff was injured. Plaintiff’s eye and thigh were 
bruised and he had a slight scratch on the right face. 
The doctor’s estimate was that the injuries would heal 
in about ten days : 

Held, that it could be conceded that a person of 
normal fortitude might suffer slightly from shock in 
these circumstances, though a large percentage of per¬ 
sons would think nothing about it. The accident was a 
very minor one which neither affected, nor was likely 
to affect any normal healthy man beyond possibly a 
passing and very temporary shock. [Para 18] 

P. N. Rudra — for Appellant. 

V. K. Sanglii — for Respondent 

Bose J, — This judgment will govern the 
defendant’s appeal and the plaintiff’s cross- 
objection. 

[2] The plaintiff is a passenger who was 
involved in a collision while travelling on the 
Bengal Nagpur Railway. He sues the defendant 
company for damages. It was held in the lower 
Court that there was negligence and that finding 
has not been challenged here, nor could it well 
be considering the facts. Therefore, clearly the 
plaintiff is entitled to some damages and the only 
question in appeal relates to the quantum. 

[3] The plaintiff has sued for Rs. 8763, special 
damages and Rs. 10,000 general damages bat 
limited his claim to Rs. 6000. The lower Court 
has allowed rs. 1500 for general damages and 
rs. 3291 for special under three heads. Both 
sides have appealed, or rather, there is an appeal 
and a cross.objection. 

[4] Both sides take exception to the figures 
of Rs. 1500 for general damages, but a9 we know 
of no standard by which such matters can be 
measured we find it impossible to interfere. 
Pain and mental suffering and the like cannot 
be measured in terms of money or money’s 
worth and accordingly, unless the award is so 
grossly unreasonable one way or the other as to 
"shock the conscience” (to U3e a classical phrase) 
an appellate Court does not ordinarily inter¬ 
fere. Considering the sums awarded under this 
head in other cases we do not think the learned 
Judge’s estimate can be said to be outrageous or 
"obviously wrong”. One of us, if he had been 
left to himself, would probably have awarded a 
lower figure while the other would most likely 
have awarded more. This is a matter on which 
each man’s judgment will differ. In the circum¬ 
stances we will follow the*u9ual rule in appeal 
in such cases and decline to interfere. 

[6] As regards the special damages, the figure 
of Rs, 903 spent for medical expenses has no* 
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been challenged by the defendant company, but 
the plaintiff wants more. He says his treatment 
has to be continued even after the suit and so 
he should be compensated for that. 

[6] As a matter of fact, though the figure of 
Rs. 903 has not been challenged in appeal under 
this head, the plaintiff has actually been given 
a little more than he claimed. The total claim 
m the plaint under this head comes to Rs. 1253. 
Of this Rs. 350 was claimed as the cost of fur¬ 
ther treatment after suit and rs. 50 as the cost 
of further travelling expenses, etc., for conti¬ 
nuing the treatment after suit. Therefore, only 
Rs. 853 is the amount claimed up to the date of 
suit, and Rs. 400 is the estimate after suit. The 
lower Court has awarded Rs. 60 too much under 
that head for expenses already incurred, even if 
it be accepted that the plaintiff has proved all he 
claimed. 

[7] Actually the following are the only items 
of this part of the claim which the plaintiff 
proves as p, w. l : 


Rs. 

25- 

12-0 

to 

Dr. Kundanlal. 

Rs. 

2S- 

0-0 

to 

Dr. Rakshit. 

Rs. 

17- 

0-0 

visit to Nagpur with a servant. 

Rs. 

170- 

0-0 

on 

food during his visit to Nag 

Rs. 

30- 

0-0 

on 

tonga hire. 

Rs." 

270- 

12-0. 

)> 



[8] The Rs. 464 paid to Dr. Roy is also prov¬ 
ed. Therefore all that the plaintiff has proved 
under this head is rs. 734-12.0. He has therefore 
already been given rs. 168-4.0 too much under 
this head even if the fact be ignored that it 
would have cost the plaintiff something to live 
even if he had stayed at home apd had had no 
accident. Therefore, even if it be accepted that 
be spent Rs. 170 on food at Nagpur, there has to 
be deducted from that the sum he would have 
had to spend anyway at home. This would have 
been at least Re. 1 a day for the 85 days if his 
lavish expenditure on medical attention and 
advice is any guide to his general standard of 
living. It follows, he had been awarded Rs. 253 
more than he is entitled to, and we are justified 
in taking this into account when considering 
future damages on the principle that a respon¬ 
dent who has not appealed can support the 
decree on grounds decided against him. The in. 

crease asked for relates to the plaintiff’s cross¬ 
objection. 

[9] Dr. Roy’s evidence shows that the plaintiff 
visited him 29 times up to the date of the suit. 
This covers the Rs 464 claimed at Rs. 16 a visit. 
His evidence also shows that the plaintiff visited 
him another 9 times between the date of suit and 
the date on which Dr. Roy gave evidence. There¬ 
fore the- plaintiff owes Dr. Roy a further Rs. 144 . 
But this comes under the head of future dama¬ 
ges. and all that the plaintiff has claimed is Rs. 
350. As he has already been overpaid Rs. 253 
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under other head we are not prepared to allow 
him more than another Rs. 17 under thi 3 head. 
That means that the plaintiff' is in effect getting 
all he has proved as actual damage suffered on 
this account up to the date of suit plus the full 
Rs. 350 he has claimed for future damages under 
this head. In our opinion that is treating him 
on an exceedingly generous scale, much more 
generous than one of us would have been had he 
been the judge of fact in the first Court. Fortun¬ 
ately for the plaintiff considerations on appeal 
are different. 

[ 10 ] The lower Court has awarded a sum of 
Rs. 18S3 as compensation for the plaintiff ’3 loss 
of business and salary in the year 1910 . This 
figuro is attacked by both sides. 

[11] Before we deal with the facts, it will be 
necessary to set out the law regarding damages 
for injury which results, not in direct bodily in. 
jury but in nervous shock. The rule is that dama¬ 
ges in all these cases must be the natural and 
probable consequence of the defendant’s wrongful 
act and that it must flow immediately from that; 
cause. "We stress the word natural. The stan- : 
dard to be applied in these cases i3 the standard 
of ordinary normal healthy persons and not of 
some supersensitive psychopath. We think the 
law is well summed up by Pbillimore J. in 
Dulieu v. White and Sons, (1901) 2 K. B. 669 : 
(70 L. j. k. b. 837). He says : 

Not only the transportation of passengers and the 
running of trains, hut the general conduct of business 
and of the ordinary affairs of life, must be done on the 
assumption that persons who are liable to be affected 
thereby are not peculiarly sensitive, and are of ordi¬ 
nary physical and mental strength. If, for example, a 
traveller is sick or infirm, delicate in health, specially 
nervous or emotional, liable to bo upset by slight causes, 
and therefore requiring precautions which are not usual 
or practicable for travellers in general, notice should be 
given, so that, if reasonably practicable, arrangements 
may ba made accordingly, and extra care be observed. 
But as a general rule a carrier of passengers is not 
bound to anticipate or to guard against an injurious re¬ 
sult which would only happen to a person of peculiar 
sensitiveness.” 

So also in Allsop v. Allsop, (i860) 29 L. J. ex. 
315 : (120 R. r. 712), Pollock C. B. dealing with 
a case of defamation said l 

“The result of words spoken depends entirely on the 
temperament of the individual of or to whom they are 
addressed. Bodily pain or suffering cannot b9 said to 
be the natural result in all persons.” 

All the three Judges upheld the rule that damage 
must be the “ natural and immediate conse- 
quence of the aot complained of.” 

[12] The same rule was laid down by the 
House of Lords in Lynch v. Knight, (1361) 131 
R. R. 347 : (9 h. L. c. 577) and the standard 
of the ordinary reasonable man was applied. 
The majority of the Law Lords held that in the 
case before them the consequences which ensued 
would not have ensued ‘ in an ordinary case 
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with ordinary man” and so disallowed the claim. 
Even Lord Wensleydale who wanted to apply 
a milder test said : 

"The consequences musf.be eucb as, taking human 
nature as it is, with its infirmities, and having regard 
to the relationship of the parties concerned, might fairly 
and reasonably have been anticipated and feared would 
follow etc.” 

[ 18 ] The Privy Council was even stricter in 
Victorian Railways Commissioners v. Coultas, 
(1886) 13 A. C. 222 : (57 L. J. I\ C. 69) and said 
in rejecting a similar claim : 

‘‘In every case where an accident caused by negligence 
Lad given a person a serious nervous shock, there might 
be a claim for damages on account of mental injury. 
The difficulty which now often exists in case of alleged 
physical injuries of determining whether they were 
caused by the negligent act would be greatly increased 
and a wide field opened for imaginary claims.” 

[14] It i3 true this case has not been followed 
in the English Courts and possibly we are not 
bound by it, it not being from India, but it doe3 
show the general trend of judges to step cautious¬ 
ly when dealing with claims of this kind, and 
even if we do not apply the restricted rule laid 
down by their Lordships we decline to open wide 
the flood gates to special and exceptional cases, 
many of whioh rest on the border line ot the im¬ 
aginary. The law, and particularly a law of this 
kind, must be founded on firm commonsense 
where ordinary reasonable men, with normal 
healthy constitutions and of normal fortitude and 
courage, deal with each other. Railway compa- 
nies are run on business lines for the conveni¬ 
ence of the ordinary run of men. The law enjoins 
on all a duty to take care, and any act which 
falls short of that duty and causes damage 
amounts to aotionable negligence, but the duty 
imposed envisages the ordinary healthy prudent 
being and, in the absence of special circum¬ 
stances or special notice, one is not required to 
take special precautions which would not apply 
to a normal being. 

[16] Now what are the facts here ? There 
was a very minor accident on the railway; a 
eentinal coach in which the plaintiff was travel¬ 
ling collided with a stationary goods train. The 
accident occurred between the distant signal of 
Jhilmili station and the station proper. The 
coach had been brought to a dead halt at the 
distant signal and detained there for about 10 
minutes. The accident occurred after it had 
Btarted again from a dead stop and was about to 
stop again at the station. The distance between 
the distant signal and the station is usually under 
a mile. So it is evident on these facts that the 
ooacb could not have been travelling at any speed. 

[ 16 ] Next, what was the injury to the train 

£ elf ? All that occurred was that the cow-catcher 
the coach got entangled with the couplings of 
e last wagon of the goods train and was 
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slightly broken, or, according to Dalchana 
(d. w. 3), merely bent, also a couple of wheels 
of the coach were derailed. See Surajmal P. W. 1 
(plaintiff), Ramprashad (p. w. 2 ), Kewalprashad 
(p. w. 7), Kamalbeg (D. w. l) and Dalchand 
(D. w. 3). According to Kamalbeg (D. w. l), and 
he has not been contradicted, not even a pane 
of glass in the coach was broken. 

[17] There is no direct evidence to show that 
anyone but the plaintiff was injured. It is true 
the driver of the coach Kamalbeg (D. "W. l) says 
that the guard told him that 2 or 3 persons were 
injured but the plaintiff himself does not mention 
anyone else and the guard Lazarus (D. W. 9) 
merely says that 3 or 4 persons came to him 
after the accident and he bandaged one of them; 
(that one wa9 the plaintiff). 

[ 18 ] Next, what were the plaintiff’s injuries ? 
His eye and thigh were bruised and he had a 
slight scratch on the right foot (see Ex. P-18). 
The doctor’s estimate was that the injuries would 
heal in about ten days. Now it can be conceded 
that a person of normal fortitude might suffer 
slightly from shock in these circumstances, though 
a large percentage of persons would think 
nothing about it; and in fact in this case no one 
else seems to have given it a second thought. 
We say this because though there were others in 
the coach no one else made the slightest fuss or 
complaint. It is evident then that the accident 
was a very minor one whioh neither affected, 
nor was likely to affect, any normal healthy 
man beyond possibly a passing and very tempo¬ 
rary shock. 

[19] Now, so far as the general damages go, 
we are not able to interfere because mental pain 
and so forth are not matters which can be 
gauged in terms of money or money’s worth. 
We concede that the circumstances are such that 
a normal man might suffer from a slight tempo¬ 
rary shock. He would, therefore, be entitled to 
compensation for such suffering. What that 
should be is a matter on which men will differ 
widely. Accordingly, following the usual practice 
we do not intend to interfere. But the matter is 
very different when we come to consider the loss 
of business ^and so forth. Those are matters 
which can be gauged with greater accuracy. 

[20] In the circumstances described moat men 
would not have been affected for more than a 
few hours, if that at the outside it would have 
been a matter of days. But here we ha?e a man 
who absented himself from work for five months, 
that is from 23rd ootober 1939 when the aooident 
occurred down to April 1940 when he rejoined. 
Moreover, despite the harrowing picture draw® 
of the plaintiff’s condition it is to be noted tua* 
he had all his faculties about him at 

of the accident as well as when giving evident 
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and his evidence shows no signs of the failing 
memory of which he complains. He gives clear 
details of the accident and about the exact con. 
dition of the coach after it. He not only retained 
his faculties of observation but also of memory* 
His evidence is full of coherent detail. 

[ 21 ] Dr. Roy (p. w. 9) says that he found tho 
plaintift to be a well*nourished stroug man in 
possession of comparatively normal nervous and 
mental functions, and it is evident that he con¬ 
sidered him fit to resume his duties in February 
1940 because he advised him to start work again, 
and, though he safeguarded himself about re¬ 
lapses and the like, he does not say that he was 
not fit for work in February. In the circum¬ 
stances we consider we are treating him more 
than generously if we allow him four months’ 
idleness and compensate him on that basi 3 . For 
anything over and beyond that either he was 
malingering or he is one of those abnormal cases 
which cannot be taken into account. 

[ 22 ] As regards the figures about loss of salary 
and the like we prefer to base our estimates on 
the figures given by Brijlal (p. w. lo) rather than 
on those furnished by the plaintiff. Birjlal gives 
the actual figures from the insurance company’s 
books and is more reliable than the plaintiff, 
and in any event the plaintiff has not proved 
his figures. All he does is to refer to his schedule 
which has been prepared by others. Brijlal’s 
figures show that the plaintiff’s income from 
commission and salary in 1937 was Rs. 1,061 and 
that it rose to Rs. 1,326 in 1938, that i3 to say, 
there was roughly a 33&% increase. In 1939 he 
earned Rs. 1603-16-3. If we assume that the same 
rate of increase would have been maintained 
then his income in 1939 would have been about 
Rs. 1766. Therefore we can assume the plaintiff 
lost Bs. 162 in 1939 because of his accident. 

[23] Then as regards the month of January 
3940. If the same rate of increase was kept up 
he would have got Rs. 2354, or rs. 196 a month. 
We consider that he is only entitled to Rs. 196 
plus Rs. 162, that is Rs. 368 for the period 
between 23rd October 1939 (the date of the acci- 
dent) and let February 1940 when in our opinion 
he ought to have rejoined work. We are assum¬ 
ing that the same rate of increase would have 
been maintained during 1940 despite the plain- 
tiff s admission that the war adversely affected 
the insurance business because the war had not 
been going long at that time and conditions 
were not as abnormal then as they became later. 

[24] We do not think the plaintiff is entitled to 
any prospective loss after 1st February 1940, 
except on one point with wfiioh we shall deal 
later, because wo are clear that by that time he 
onghfc to have polled himself together. If he was 
unable to do that then his present condition 
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cannot bo put down to tho accident but to 
inherent defects in himself which would sooner 
or later have emerged in this shape in any event. 
No normal healthy man could possibly bo 
affected by shock for any length of time becaueo 
of a couple of light bruises and a scratch. Private 
motor car?, buses, trams, taxis, rickshaws, 
bicycles and even horse-drawn vehicles are daily 
biought to sudden halts and countless persons 
sutler accidental injuries.in the course of their 
lives without untoward consequences. Therefore, 
an accident of this kind cannot be the real cause 
of the plaintifl s condition. The consequences 
which flowed from this accident were not tho 
natural and probable consequences of the acci¬ 
dent but of defects in the plaintiff's own constitu¬ 
tion and for that the defendant company cannot 
be held responsible. We have it proved as a fact by 
Dr. Roy that the plaintiff was a well.nourished 
normal healthy man before the accident. If that 
is true, he is malingering and wculd never have 
developed these symptoms with their attendant 
expensive medical attention and opinion had the 
same thing taken place say, in his private motor 
car. If not, he is not a normal man in spite of 
his deceptive appearance and the real cause of 
his trouble is not tho accident but deficiencies in 
his own make-up for which the defendant com¬ 
pany is not responsible. If those consequences 
flow from these inherent defects then they are 
not the natural and immediate consequences of 
the accident but the consequences of the defects. 

As we have said, the natural consequences of an 
accident like this are at tho outside a slight shock 
which would last only a few minutes, or at best 
a few hours or days. 

[25] We have next to determine how far Iiia 
four months’ absence from business adversely 
affected his income in the years succeeding 1940 . 
This calculation is necessary beoause in the 
insurance business once a policy is accepted the 
agent continues to draw his commission in suc¬ 
ceeding years provided the premium is paid — 
whether he works or not. II 13 income from that 

particular polioy is automatic. It follows that if 

the plaintiff did not obtain the policies he would 
normally have obtained during these four months, 
then he will lose each year the commission he 
would otherwise have been paid on those parti¬ 
cular policies. (After making certain calculations 
his Lordship concluded.) 

[26] The result is that we allow the following- 
Rs. 1500 General damages. 

Rs. 903 Medical expenses. 

Rs. 47 Future medical expenses. 

Rs. 358 Lobs of business and salary in 1939 and 1940, 
Rfl._500_^Prospective loss. 

Rs. 3,308 TotaL 

The lower Court has allowed Rs. 4,791. Its decree 
will be reduced by Rs. 1,483. 
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[• 27 ] As regards costs. The plaintiff claimed 
rs. 6000 and has obtained about half. Success 
and failure has accordingly been equal. The 
plaintiff will get half the court-fees paid by him 
on his plaint and each side will bear the re3t of 
its costs in the first Court. 

[23] In thi3 Court the defendant-appellant 
claimed a reduction of the decree by Rs. 3,000. 
It ha3 succeeded to the extent of about half. 
Therefore here the defendant will get half the 
court-fees paid on the memorandum of appeal 
and each side will bear the remainder of its 
costs. 

[29] The cross-objection fails altogether and 
is dismissed with costs. Counsel’s fee for the 
oross-objection will be calculated at the usual 
rate on Rs. 1,209 the amount of the cross- 
objection. 

r.G.d. Order accordingly. 


A. I. R. (36) 1949 Nagpur 260 [C. N. 101.] 

Hemeon and Padhye JJ. 

Shyama Raj aram Pardhan and another — 

Accused — Appellants v. Emperor. 

Criminal Appeal No. 193 of 1948, Deoided on 10th 
September 1948, from order of Addl. Sessions Judge, 
Wardha, D/- 29th July 1948. 


(a) Criminal P. C. (1898 as amended in 1945), 
S. 161 (3) — Record of statements — Police officer 
merely making digest of what he learnt from per¬ 
sons examined — There is contravention of sub- 


s. (3). . , 

Where a police officer making investigation examines 
r number of persons and records not what eaoh of them 
had said but contents himself by recording the faot that 
he had questioned them and by making a digest of what 
he had learnt from them, there is a contravention of 

the provision of the sub section. is? n fi- 

Annotation: (’46-Com.) Criminal P. O., S. 161, N. 6, 


9. 162,N. 8. „ 

(b) Criminal P. C. (1898), S. 162 - Statements of 
prosecution witnesses not available to defence - 
Evidence of such witnesses should be disregarded 
__ Trial is not necessarily vitiated — Statements 
oi some only of prosecution witnesses available — 
Evidence of such witnesses can be received but 


with caution. 

Where in a trial witnesses are called for the prosecution 
whose statements to the police have been reduced into 
writing but are not produced for the defence or if pro¬ 
duced are of no value because what is recorded is merely 
the digest of what the police officer making investiga¬ 
tion learnt from such witnesses the Court should dis¬ 
regard tho evidence of suoh witnesses'. A.I.R. (23) 1936 
Nag. 249; A. I. R. (32) 1946 Nag. 1; A. I. R. (33) 1946 

Nag. 173 and A. I. R. (35) 1948 Nag. 74, Rel. on. 

6 [Para 17] 


From this it TLoes not follow that in every suoh case 
ihe trial is necessarily vitiated : Cri. Revn. No. 124 of 
1948 (Nag ), Disting. [Para 17] 

Where out of a number of prosecution witnesses, state¬ 
ments of some only of the witnesses made to the police 
ure available, the Court should not ignore the evidence of 
=uch witnesses because the statements of other witnesses 
f re not available. At the same time, the evidenoe of suoh 
witnesses should be received with caution because of 


the possibility that if copies of the separate statements 
of the other witnesses to the police had been available 
they might have damaged the prosecution case irrepa¬ 
rably. [Para 17] 

Annotation: (’46-Com.) Criminal P. C., 8.162,'N. 14, 
19 and 20. 

G. /. Ghate —for Appellants. 

R. Kauslialendra Rao, Government Pleader 

—for the Crown. 


Judgment.—The appellant, Shyama was con- 
victed and sentenced to death under S. 302 and 
to undergo 5 years rigorous imprisonment under 
S. 392, Penal Code, by the Additional Sessions 
Judge, Wardha, who convicted and sentenced his 
co-appellant Mt. Sita to undergo 9 months rigor¬ 
ous imprisonment under 8.411, ibid . With this 
appeal will be considered the reference made 
under S. 374, Criminal P. C., for the confirmation 
of the death sentence passed on Shyama. 

[ 2 ] The prosecution case was, briefly stated, 
as follows. The deceased Mt. Mahagi, who lived 
at Madni with her grandson Balkrishna (P. W.23), 
worked as a day labourer and used to collect 
head-loads of firewood from the village waste 
along the sides of the nala which passes between 
Madni and Amgaon where the appellants, who 
were also labourers, resided. She used to wear 
the silver sari (Art. c) and coarse silver patlyas 
(Art. D) and was wearing them on 10th February 
1948 when the appellant Shyama called her to 
the village waste to carry firewood from there. 

[3] She was not seen alive again and when 
attempts to find her proved infructuous, the hot- 
war Rameahwar (p. w. 4) made the report, Ex. 
p- 1 , at the Kharangana police station on 12 th 
February 1948 to Prabhudayal, (P. W. 13), Head 
Constable, who deputed Altaf Hussain (P. W. 12), 
Head Constable, to make enquiries in the matter. 
His efforts as well as those of Prabhudayal on 
13th and 14th February 1948 were infructuous; 
and Kewalkri9hna Sharma (p. W. 27), Sub-InB- 
pector, who had previously been ill, assumed 
charge of the investigation on the evening of 16 th 

February 1948 at Madni. 

[4] Suspicion rested on the appellant Shyama 
and, on the morning of 18th February 1948, be 
gave the information contained in the memoran¬ 
dum, ex. P-2, in the presence of the attesting 
witnesses Gopalrao (p. W. 5) and Govindrao 
(p. W. 24). Thereafter, the appellant took the 
Sub-Inspector and the witnesses to the nala 
where he showed them the corpse of a woman 


which was floating under twigs. The corpse was 
identified by Balkrishna (P. W. 29) and Mt. Radhi 
(P. W. 26) as that of Mahagi and it was noticed 
that although she was wearing the patlyas (Art. D) 
on her wrists, the silver sari (Art. O) was miss¬ 
ing from her neck. 

[6] After the inquest had been held, the corpse 
was sent to Wardha where the authopsy was 
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Carried out by Shri S. V. Kale (p. w. 10 ), Civil 
burgeon, who was not in a position to give a 
definite opinion concerning the oause of death 
because of the advanced stage of decomposition 
of the corpse, but he noticed that there was an 
ante-mortem 9tab wound below the 12th right 
rib as well as an opening in the skin about the 
right clavicle. 

[6] Meanwhile, Maruti (p. w. 7) produced the 
stone (Art. H) from a plaoe in the nala pointed 
out by the appellant. When the latter was ques¬ 
tioned next morning with regard to the silver 
sari (Art. C), he took the police party to a point in 
the nala not far from the place where the corpse 
had been found, but efforts to find the ornament 
were unsuccessful. Attempts to find it in the 
appellants’ houses were also vain, but in the 
course of the evening, the appellant Sita gave 
the information contained in the memorandum, 
Ex. P-7. In pursuance of that statement, she 
caused the production of the silver sari (Art. c) 
from a place in the nala aud it was seized. 
Thereafter, the spear (Art. I) was produced at 
the instance of the appellant Shyma from the 
nala in accordance with the information given 
by him in the memorandum, Ex. P-8. 

[7] The silver sari (Art. c) was duly identi¬ 
fied as Mahagi’s property and 3ent with Mahagi’s 
lugada, Art. a, and choli, Art’. B, and the spear, 
Art. I, to the Chemical Examiner who found 
that Arts. A and B were bloodstained and that 
Art. I gave the benzidine test for blood. He did 
not examine Art. C as the stains on it were few 
and minute in size. The Imperial Serologist 
found that Art. I was not blood-stained and that 
by reason of disintegration the origin of the 
bloodstains on Arts A-C could not be determined. 

[8] The appellant Shyama in examination 
disclaimed responsibility for Mahagi’s death and 
denied that he had discovered her corpse, stone 
or spear. He attributed his incrimination to 
Gulabrao (p. w. 22 ), muTcaddam , who wa3 ini¬ 
mical to his father; and in defence added that 
the police had harassed him during the investi¬ 
gation. He adduced no evidence and part of his 
plea was that the injuries on Mahagi’s corpse 
were not sufficient to cause death. 

[9] The appellant Sita denied that she made 
the statement contained in Ex. P-7 or that she 
had discovered the sari, Art. o, from the nala 
water. She also declared that she had not been 
given that ornament by Shyama and that there 
was no connection between them. She adduced 
no evidence and in defence claimed that even if 
she had led to the discovery of Art. o, she had 
no knowledge that it was stolen property. 

[10] That Mahagi met a violent death was 
clear from the Chemical Examiner’s report and 
from the evidence of Shri S. V. Kale that there 
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was an ante-mortem stab wound below the 12 th 
right rib. This ruled out the possibility that her 
death was caused by a wild animal or reptile 
and there was also the cogent fact that the 
silver sari had been removed from her neck. 

[11] Nor was it suggested before us that she 
had died by other than human agency. 

[12] We pause here to examine an interesting 
legal point which was superficially dealt with, 
by the trial Court. The investigating Sub 
Inspector questioned several persons on 17th 
February 1948 and thereafter, but did not record 
wbat each of them said and contented himself 
by recording the fact that he had questioned 
them and by making a digest of what he had 
learned from them all. This was a contraven¬ 
tion of the provisions of sub s. (3) of S. 161, Cri-I 
minal P. C., as amended by the Code of Criminal 
Procedure (Amendment' Act, 1915 'll [ 2 ] of 
1945); and it was urged by the appellants’ learn¬ 
ed counsel that the testimony of the following 
10 witnesses of the aforesaid IS persons could not 
be used against the appellants : < 1 ) Mt. Bhagi 
(P. w. 1), (2) Ganpat (P. W. 2), (3) Jago (P.w. 3), 

Gopalrao (p. \v. 51 , (5) Mt. Soni (P. w. 9 ), 
(6) Gulabrao (p. w. 22), (7) Govindrao (p. \v. 24), 
(8) Mt. Soni (p. \v. 25 ), (9) Mt. Madhi (r. vr. 26), 
( 10 ) Mt. Bhaga (p. w. 29). 

[13] It was not the stand of the appellants' 
learned counsel that the evidence of these wit¬ 
nesses was inadmissible. His case was that it 
should not bo taken into consideration against 
the appellants for the reason that they were de- 
prived by the investigating officer’s omission of 
an extremely valuable right and were thereby 
materially prejudiced. In Emperor v. Visliiva. 
nath , I. L. R. (1937) Nag. 178 : (A. I. R. (23) 1936 
Nag. 249 : 39 Or. L. J. 936), Bose J. (now C. J.) 
had pointed out that the denial to accused of 
his right of production of statements made by 
prosecution witnesses to the police and reduced 
to writing ordinarily constituted an incurable 
illegality as the extent of the prejudice caused 
could not be gauged. 

[14] In Bahrain v. King-Emperor , I. L. R. 
(1945) Nag. 151 : (A. I. R. (32) 1945 Nag. 1 : 46 Cr. 

L. J. 4 48) and Magardal v. King-Empeyor, 

I. L. R. (1946) Nag. 126 : (A. I. R. (33) 1946 Nag. 
173 : 47 Or. L. J. 85l), a Division Bench of which 
one of us was a member held that where an 
accused was deprived of his statutory rights of 
cross-examination and denied the opportunity 
of effectively destroying the testimony of prose¬ 
cution witnesses the evidence of 3uch witnesses 
was not admissible. In the later of these two 
cases it was made clear that although the wit¬ 
nesses were competent witnesses in virtue of 
S. 118 , Evidence Act, the admissibility of their 
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evidence was not solely dependent on their com. 
potency as witnesses. 

[15] Another Division Bench of this Court 
referred to these two cases and made the follow¬ 
ing observations at p. 115 in Maroti v. King. 
Emperor , i. L. R. (19-18) Nag. no: (a. I. R. (35) 
1948 Nag. 74 : 49 cr. L. J. 5S) : 

“While, with due respect, we doubt whether the evi¬ 
dence of witnesses in Court becomes inadmissible as a 
result of tho deprivation of the right of cross-examina¬ 
tion inherent in S. 162, Criminal I\ C., we are in agree¬ 
ment with the Division Bench that where there is 
prejudice to the accused the testimony of such witnesses 
must be received with extreme caution, and the Court 
would be entitled in a suitable ca ; e even to ignore alto¬ 
gether such evidence. Every case will have to be de¬ 
cided on its own facts/ "W hile in the present case we do 
n °t propose to base our conclusion on the inadmissi¬ 
bility of the evidence of these witnesses, we are satisfied, 
however, that the evidence of witnesses whose state¬ 
ments wore recorded by the police suffers a great deal 
because of the loss of the statements. We consider that 
we should not act upon tbo evidence of theso witnesses. 
This is what was laid down in three casss of this Court 
and is the ouly reasonable course to follow.” 

[id Sen J. in Kisan Singh v. King-Emperor, 
cri. Revn. No. 124 of 1918, D/- £6th August 1946,. 
relied on the aforesaid four cases of this Court 
and held that where accused were not supplied 
with copies of statements made by prosecution 
witnesses and recorded on loose sheets of paper, 
the accused were deprived of the rights of effec¬ 
tive cross-examination and prejudiced to an 
extent impossible to gauge, that there was a 
failure of justice and that the trial was vitiated. 

[17] Thi3 did not signify that every trial in 
which the statements of the prosecution witnesses 
to the police are not produced or if produced are, 
as in the case before us, of no value is necessarily 
vitiated. Sen J.’s finding strictly related to the 
case before him and that case differed from the 
present one in that here the statements of wit. 
nesses other than the ten to whom we have 
Referred were available to the defence. While 
|thon we have no hesitation in disregarding the 
evidence of tho ten witnesses, we see no reason 
why the evidence of other witnesses should be 
ignored on that count alone. At the same time, 
,we are of the view that the evidence of these 
iother witnesses should be received with caution 
|because of the possibility that if copies of the 
separate statements of the ten witnesses to the 
j police had been available for purposes of cros 3 - 
jexamination, they might have damaged the 
'prosecution case irreparably. 

[ 18 ] The trial Court placed much reliance on 
the appellant Shyama’s discovery of the corpse, 
but tho learned Government Pleader frankly ad. 
mitted that he was not in a position to support 
that finding. The evidence which now remains con. 
cerning thi3 discovery emanated from Mukunda 
(p. W. 6), Maroti (P. w. 7), Balkrishna (p.w. S3) 
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and the SubJn3pector Kewalkrishna (P. W. 27) 
and the testimony of Mukunda, Maroti and Bal- 
krishna showed that the corpse was floating in 
the nala when Shyama pointed it out. Moreover, 
the nala is situated in a much-frequented loca¬ 
lity and many persons must have seen the corpse 
before the appellant was conducted to “dis¬ 
cover" it. 

[19] We are also of the view that the memo- 
randum, Ex. P-2, was prepared after the so-called 
discovery. As it contained Shyama’a declaration 
that he had stabbed Mahagi twice before he had 
thrown her into deep water, there was definite 
information concerning the cause of death at 
about 8 A.M. when it was drawn up and attested 
by Gopalrao and Govindrao. In spite of this, the 
report, Ex. P-10, which was sent at 8-45 A. M. on 
the same day, makes no reference to Shyama’s 
disclosure. Farther, the inquest report, Ex. P-8, 
shows that the panchas, among whom were 
Gopalrao and Govindrao, could give no definite 
opinion concerning the cause of death and at the 
end of that report the Sub-Inspector himself 
added the following note : 

“The dead body has been recovered as per memo, of 
tbe confessional statement of Shyama. But it cannot be 
said as to with what instrument he killed her.” 

It was thus clear that there had, in fact, been no 
discovery at all of the corpse by the appellant 
Shyama. 

[ 20 ] The learned Government pleader also 
conceded with frankness that this appellant’s re¬ 
covery, such as it was, of the spear, Art. I, was 
of no great importance, inasmuch as it was not 
proved to have been hi3 property and the Im¬ 
perial Serologist found that it was not blood¬ 
stained. The circumstances which surrounded 
its discovery are also not free from suspicion for 
the reason that Shyama had stated on 13th 
February 1948 that he had thrown it into the 
nala where the corpse was found, but it was not 
recovered for two days and the place of its dis¬ 
covery is 109 yards from the place where the 
corpse had previously been found. It was further 
significant that the discovery of this weapon took 
place two days after the discovery of the corpse, 
although, as shown, Shyama had divulged its 
employment by him and indicated what he had 
done to it thereafter. 

[ 21 ] We' too are satisfied that the discovery 
of the silver sari, Art. c, cannot be used against 
Shyama, as there is no real reason to suppose 
that its eventual discovery was the result of in¬ 
formation furnished by him. It is true that 
Atmaram (p. w. 21) averred that Shyama had 
stated that this ornament was with Sita, but 
Kewalkrishna himself did not state that he had 
received any such information from Shyam and 
the latter’s statement, vide Ex. P-2, makes no re- 
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ference of any kind to the fact that ho had hand¬ 
ed it over to Sita. It would, therefore, appear 
that the discovery of this ornament was entirely 
due to information given by the appellant Sita. 

[22] The question then is whether the latter i3 
liable under S. 411, as held by the trial Court, or 
under s. 202, Penal Code. At the outset, we feel 
doubtful whether, as is required by S. 27, Evi¬ 
dence Act, she was in actual or constructive 
police custody when she actually discovered the 
sari. She was not questioned until the afternoon 
of 19th February 1948 when she was required to 
appear at the mukaddam's bara. This indicated 
that she was not in custody of any kind prior to 
that occasion; and although Kewalkrishna as¬ 
serted that he had then taken into custody and 
detained her until she made the statement con¬ 
tained in Ex. P-7 and thereafter, the remarkable 
thiDg was that she was not formally arrested 
until 21st February 1948. After the sari had been 
discovered, it was duly seized at the mukaddam's 
bara and, according to Kewalkrishna he had not 
permitted her to return to her house after this; 
but Atmaram (p. w. 21) specifically stated, vide 
Ex. P-19, in the committing Court that she had 
returned to her houso after the seizure and the 
Sub-Inspector had gone to Madni. 

[23] This witness had also stated in the Court 
of Session that the memorandum, Ex. P-7, was 
not recorded before but after the Sub-Inspector 
and others had returned to the mukaddam's 
bara. Ib is true that he varied that account sub- 
aequently; but when regard is had to the fact 
that Ex. P-2 was made after Shyama’s alleged 
discovery of the corpse, the possibility that 
Ex. P-7 was drawn up after the discovery of the 
sari oannot be excluded. Moreover, the existence 
of a liaison between Shyama and Sita was not 
established and it was, therefore, improbable 
that he would murder a woman or that Sita 
would instigate him to do so in order to secure 
an ornament of the type in question. 

[24] The material before us would not war¬ 
rant a conviction under s. 411, Penal Code, be¬ 
cause it did not indioate that Sita knew or had 
reason to believe that the sari, Art. 0, was stolen 
property. Similarly, S.202 ibid would not apply, 
as we are not in a position to hold that she had 
reason to believe that an offence had been com¬ 
mitted. It would appear, on the other hand, 
from the contents of Ex. p-7 that she thought 
that the sari belonged to Shyama’s wife and 
that when she realized that the police were 
searching for Mahagi’s sari % she had a suspicion 
that this sari might be Art. o. This was at most 
a mere apprehension and not a reason to believe 
that an offence had been committed in respeot 
of the owner of Art. C. Finally, we would point 
out that the surviving evidence concerning 
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Mahagi’s ownership of that ornament wa 3 neither 
conclusive nor reliable. 

[25] The convictions and sentences of Shyama 
and Sita, the former’s under ss. 302 and 392 and 
the latter’s under s. 411, l’enal Code, cannot, 
therefore, be sustained and they are sot aside. 
We are also of the view, for the reasons given, 
that neither of these appellants is liable under 
any other section of the Penal Code. 

[26] Their appeal succeeds and they shall be 
set at liberty forthwith. 

G.M.J. Appeal allowed. 
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Pollock J. 

Apparao Sheshrao Deshmukh — Plaintiff — 
Appellant v. Mt. Bhagubai and others—Defen¬ 
dants — Respondents. 

Misc. First Appeal No. 19 of 1943, Decided cn 8th 
April 1948, from order of Sub-Judge, 1st Class, Yeotmal, 
D/-17th July 1942. 

(a) Court-fees Act (1870), Sch. II, Art. 17 (v) 
(C. P.) — Suit tor declaration that adoption was 
invalid — Suit affecting title to property — Value 
of property exceeding Rs. 400.— Value of property 
is subject-matter of suit—Ad valorem court-fee on 
same is necessary — Suits Valuation Act (1887), 
S. 9. 

In Central Provinces where a suit for a declaration that 
an adoption is invalid affects a title to property, then tho 
value of that property, if it exceeds Rs. 400, shall bo 
deemed to be the value o£ tho subject-matter of the 
suit and the plaintiff most pay ad valorem coart-feoon 
the same : A. I. R. (17) 1930 Nag. 73, Fell. [Para 3] 

Annotation‘.(’44-Com.) Court-fees Act, Sch. 2 Art. 17 
(▼) N. 2. 

(b) Civil P. C. (1908), S. 149 and O. 7, R. 11 — 
S. 149 does not overrule O. 7, R. 11 — Plaint not 
understamped on face of it—Subsequent discovery 
that it is under-stamped — Court is bound to give 
time lor making up deficiency under O. 7, R. 11. 

Section 149 is a general section applicable to all 
understamped documents, but it cannot overrule the 
more particular provision in O. 7, R. 11 that the Court 
before rejecting a plaint as improperly stamped must 
allow an opportunity to the plaintiff to make up tho 
deficiency. [Para 4] 

Where a plaint is unstamped or is on tho face of it 
understamped, then under S. 6, Court-fees Act, the 
Court may refuse to receive it. Whore, however, the 
plaint is not on the face of it understamped and the 
Court did not refuse to receive it, then, if subsequently 
it is discovered that the plaint is underetamped, 0. 7, 
R. 11 come3 into play and the Court must give time to 
the plaintiff in which to make up tho deficiency! A.I.R. 
(25) 1938 Lah. 361 (F.D.) and A. I. R. (2S) 1941 Oudh 
30, Dieting. [Para 4] 

Annotation: (’44-Com.) Civil P. C., S. 149 N 5; 0. 7 
R. 11 N. 5. 

P. R. Padhye — for Appellant. 

Af. R. Bobde — for Respondents. 

Judgment.—The plaintiff-appellant Apparao 
filed a suit in the Court of the Additional Sub- 
ordinate Judge, Second Clas3, Pusad, against the 
widows of one Yeshwantrao and one Gunwantrao 
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for a declaration that Gunwantrao was not the 
adopted son of Yeshwantrao and in the alterna¬ 
tive for a declaration that the adoption of 
Gunwantrao by the widows or anyone else was 
null and void. The plaintiff, who claims to be 
one of the next reversioners of Yeshwantrao, 
valued the suit for the purposes of jurisdiction 
at rs. 400 and paid a fixed court-fee of Rs. 15. 
Subsequently, on the order of the Court he paid 
a further court-fee of Rs. 15, as the Court ap¬ 
parently took the view thaths was claiming two 
separate declarations. The defendants contended 
that the claim was undervalued and under¬ 
stamped, and on 20th February 1911 the Court 
held that as Yesbwantrao’s estate was admittedly 
worth more than Rs. 5,000 the value of the claim 
for the purposes of jurisdiction exceeded Rs. 5,000 
and the plaintiff must pay ad valorem court-fees 
in accordance with the decision in Noksing v. 
Bholus-ing , A. I.R. (17) 1930 Nag. 73:(123 I. C. 417). 

[2] Against that decision, Apparao hied an 
application for revision in this Court contending 
that the suit was for a mere declaration and was 
properly stamped and valued. Gruer J. on 2nd 
April 1941, following the decision in Noksing v. 
Bho't using, A. I. R. (17) 1930 Nag. 73 : (123 I. C. 
417), held that the decision about court-fees was 
correct. On 26 th April 1941, the Subordinate Judge 
of the second class returned the plaint for pre¬ 
sentation in the proper Court, and on 2nd April 
1941 Apparao presented it in the Court of the 
Subordinate Judge of the first class, Yeotmal. 
He altered the plaint 30 as to show the value for 
the purposes of jurisdiction as Rs. 6.000, but the 
court-fee paid remained at Rs. 30 and nothing 
was said about the decision of this Court that an 
ad valorem court-fee was necessary. The defen¬ 
dants objected that the value of the claim for 
the purposes of jurisdiction exceeded Rs. 10,000 
and that ad valorem court-fee3 must be paid. 
That Court on 17th July 1942, without deciding 
the value of the claim for the purposes of juris¬ 
diction, held that the High Court’s order 
that ad valorem court-fee3 must be paid was 
final, that the plaintiff therefore ought to have 
paid ad valorem court-fees on Rs. 6,000 when he 
presented the plaint, that he had made no effort 
to pay it, nor had he asked for any extension of 
time to pay, and that therefore the plaint was 
liable to be rejected for not being properly 
stamped. On that day he accordingly rejected 
the plaint. Against that decision the plaintiff 
has preferred this appeal. 

[3] It is first contended that the Subordinate 
Judge of the second class, once he had held 
that the value of the claim for the purposes of 
jurisdiction exceeded Rs. 5,000, had no jurisdic¬ 
tion to make any order about the stamp payable 
and that therefore it was quite unnecessary 
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for this Court to decide the point. As the plain¬ 
tiff specifically invited the decision of this Court- 
on the point he cannot afterwards be heard to 
say that it wa3 unnecessary for the point to be 
decided, and clearly on the merits I think there 
can be no doubt on the point. The rules underi 
S. 9, Suits Valuation Act, provide that if a suit! 
for a declaration that an adoption is valid or 
invalid affects a title to property then the value 
of that property, if it exceeds R9. 400, shall be 
deemed to be the value of the subject-matter of the 
suit. The point was considered in Noksing v. 
Bholusing , A.I.R (17) 1930 Nag. 73:(123 I. C. 417)- - 
and so far a3 I am aware that decision has never 
been dissented from since. It has been suggested 
that these rules, which were made by the Judioial 
Commissioner, are no longer valid; but the 
establishment of a High Court in this Province 
did not alter the law previously in force, and 
this particular rule has been included in the 
Rules and Orders (Civil) issued by this High 
Court. > 

[4] The main contention, however, has been 
that under o. 7, R. 11, Civil P. C., the plaint cannot 
be rejected for being insufficiently stamped unless 
the plaintiff on being required by the Court to 
supply the requisite stamp paper within a time 
fixed by the Court fails to do so. The natural 
meaniDg of this seem3 to me that the Court must- 
fix some time in which to allow the plaintiff to 
supply the requisite stamp paper, and it is only 
if the plaintiff fails to supply it within the time 
fixed that the plaint shall be rejected. That in¬ 
terpretation has been placed on this rule by 
many Courts in many cases. In Jagatram v. 
Kharaiti Ram, A. I; R. (25) 1938 Lah. 361 : (175 
I. O. 699 F. B.), however, the referring Judges 
expressed the view that the authority to grant 
time to make up the deficiency is conferred by 
S. 149, Civil P. C. f and that O. 7, R. 11 is merely 
a disabling provision enjoining the Court to 
reject the plaint if the deficiency is not made 
good as ordered by the Court. That decision wa9 
cited with approval in Shiva Charan Lai v. 
Behari Lai, a.i.R. ( 28 ) 1941 oudh 30 ; (190 I. O. 
197). Where a plaint is unstamped or is on the- 
face of it undersfcamped, then under s. 6, Court- 
fees Act, the Court may refuse to receive it*| 
Where, however, the plaint is not on the face of 
it understamped and the Court did not refuse tor 
receive it, then, if subsequently it is discovered! 
that the plaint is understamped, O. 7, R. 11, in 
my opinion, comes into play and the Court must 
give time to the plaintiff in which to make up 
the deficiency. The decisions in JagatRamv. 
Khariati Ram, A. I. R. (25) 1938 I»ah. 861 : (176 
I. o. 699 F.B.) and Shiva Charan Lai v. Behari 
Lai, A. I. R. (28) 1941 oudh 30 : (190 I. C. 197) 
may be distinguished on the ground that there 
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the plaint was on the face of it undorstampsd. 
It has been contended that S. U9 is the govern¬ 
ing section and that it is a matter for the Court's 
discretion to allow time for making up the defi¬ 
ciency. Section 149 is a general section applica¬ 
ble to all understamped documents, but it cannot, 
in my opinion, overrule the more particular 
provision in o. 7, R. 11 that the Court before 
rejecting a plaint as improperly stamped must 
allow an opportunity to the plaintiff to make up 
the deficiency. The lower Court, therefore, was 
not justified in rejecting the plaint immediately. 

[5] It has been contended that the lower Court 
should first have decided the question of value 
as on that depends the Court’s jurisdiction, but 
on the plaint as presented in the lower Court an 
ad valorem court-fee on Rs. 6,000 is payable and 
the plaintiff should first be required to make up 
that deficiency. If it subsequently turns out that the 
value of the property affected by the suit is more 
than Rs. 6,000 then a further court-fee will have to 
be paid. For the present, however, the plaintiff 
must pay an ad valorem court-fee on Rs. 6.000. 
The case will, therefore, be remanded to the lower 
Court for further trial. The parties are directed 
to appear in the lower Court on 22nd April 394S 
and the plaintiff must make up the deficiency of 
court-fee before that date. The costs in this Court 
will be borne as incurred. 

v.B.B. Cane remanded. 
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Shevde J. 

Earimullakhan s/o Mohd. Ishaqkhan and 
another — Defendants — Appellants v. Bhanu- 
pratapsingh — Plaintiff — Respondent. 

Second Appeal No. 396 of 1944, Decided on 10th 
April 1948, from appellate decree of Addl. Dist. Judge, 
Raipur, D/- 28th April 1944. 

(a) Hindu law — Impartible estate — Suarmar 
zamindari in Raipur District is impartible and in¬ 
alienable. 

Suarmar zamindari situate in the Raipur District is 
impartible aud inalienable. [Para 5] 

(b) Limitation Act (1908), S. 28 and Art. 144 — 
Plea of prescriptive title must state all material 
facts. 

A party pleading a prescriptive title must state all the 
material facts on which that plea has been based. A 
plea in defenoe that the plaintifi’s suit is barred by time, 
without slating the facts, is vague. [Para 6J 

Annotation: (’42-Com.) Lim. Act, S. 28 N. 8; Arts. 142 
and 144 N. 97. 

(c) Limitation Act (1908), Art. 144 — Defendants 
admitting to have entered into possession as lessees 
—Defendants cannot claim at the same time to have 
no title at all. 

When it is admitted by the defendants that the pro¬ 
perty belongs to the plaintiff and further admitted that 
the defendants entered into possession thereof as lessees, 
it is not correct to contend at the same time that they 


entered into possession as tre;p.isser3 .-traightway. ! b, 
is opposed to the ordinary principle that a man can no: 
“blow hot and cold in the same breath." The defen 
dants must accept one of the two positions : either they 
are trespassers, who entered into possession without an r 
right or titlo or that they entered into possession with 
tho permission of the roil owner, and on o it i- au 
milted that they entered into possess - n with the pe-- 
mission of the real owner, it doe., not lie : n the.:- m.nitli 
to say that they entered into possession as trespassers o> 
wrong*doers. i’.o. i • 

Annotation: (’42-Coni.) Lim. Act, Arts. 142 ..n \ i > 
N. is, 59. 

(d) Registration Act (1908), S. 49 Collateral pur¬ 
pose — Unregistered lease deed Deed cannot be 
looked into to show that defendants entered into 
possession as permanent tenants. 

A collateral purpose is any purpose other than 
creating, declariu^, assigning, limiting or e\tiDgu:sbio : . 
a right to immoveable property. The permanency oi 
tenancy is an important term of th-» contract of tenancy, 
and an unregistered lease deed cannot be looked into 
for the purpose of proving n permanent tenaucy on th« 
fallacious ground that that document has been used on . 
for a collateral purpose. Hence, an unregistered < a=! 
deed is not admissible in evidence for t bo pvtriv>«- of 
finding out wh< 'her the defendants entered irio ne-se 
si >n ot the property in suit a? permanent tenants: A l.h 
(29) 1942 Bom. 263. Di-,sent.\ Case law referred. 

[Para 8 J 

Annotation: (’45-Corn ) Registration Act, S.49 N. 25. 

(e) Limitation Act 11908), Art. 144 Zamindar. 
estate -Alienation by holder of life estate No pre¬ 
scription against successor. 

Where the zamindari property is impartible aud in¬ 
alienable and where succession tueceto is restricted in a 
particular manner, the zamindari is only in tho nature 
of a life estate and any transfer or nlienation made by 
the zamindar will not aud cannot endure beyond his life 
time and be bindingupon his successor. Therecauconse- 
quently be no prescription against the successor to whom 
the right to enjoy does not accrue till the death of the 
life estate holder. [Para 9j 

Annotation: (’42-Com.) Lim. Act, Arte. M2 and 14' 
N. 79. 

(0 Limitation Act (1908), Art. 144 — Tenant oi 
zamindari estate cannot acquire permanent tenancy 
by prescription against landlord. 

A tenant of zamindari estate, to which tho incident 
of inalienability attaches, cannot acquire permanent 
tenancy rights by prescription against the landlord . 
A.I.R, (10) 1923 P. C. 205 and A. I. R. (11) 1924 P. C. 
65, Iiel. on. [Pavalil 

Annotation: (’42-Corn.) Lim. Act, Art. 139 N. 12. 
Arts. 142 and 144 N. 59. 

(g) T. P. Act (1882), S. 106 — Perpetual lease for 
agricultural purposes— No registered instrument - 
Tenancy is from year to year. 

Whore a lease deed for agricultural purposes under 
which the defendants were let in possession as permanent 
tenants is invalid for want of registration, the relation-- 
of the parties must be governed by S. 106 and tbe posi¬ 
tion of the tenants would be only that of tenants from 
year to year. [Para 12] 

Annotation : (’45-Com.) T. P. Act, S. 106 N. 5. 

(h) Limitation Act (1908), Art. 144— Tenant from 
year to year — Tenant cannot acquire permanent 
tenancy by prescription against landlord, 

A tenant from year to year can acquire by prescription 
no right of permanent occupancy even by the fact that 
he was setting up a right of permanent occupancy to 
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:‘-!2 knowledge oi the landlord for upwards of 12 years: 
2 " Mad. 506, Poll. [Para 12] 

Annotation : (*42-Coin.) Lira. Act, Art. 139 N. 12; 
Arts. 112 and 144 N. 39. 

M. t‘. Bobde and K. G. Chendke — 

for Appellants. 

KauP.alcndra Rao, P. R. Padhye and M. W, 
PuraniJ: — for Respondent. 

Judgment. — The plaintiff, now respondent, 
has obtained a decree for possession of two vil¬ 
lages, namely, Phulwari Khurd and Phulwari 
'.alan an! for tliekajama of these two villages 
to the extent of Rs. 378 for the year 3 1930-37, 
1337-83 and 1938-39 A. D. in both the lower Courts, 
and this appeal has been preferred by the defen¬ 
dants (appellants before me) against that decree. 
These two villages are a part of the Suarmar 
Estate situate in the Raipur district of which the 
plaintiff is the present holder. These villages 
svoro granted to the defendants on a perpetual 
lease by the late zamindar Thakur Lai Giriraj 
[Singh, who wa3 the plaintiff’s father, by an un¬ 
registered lease deed dated 23rd September 1926 
on a thelcajama of Rs. 12 G per year. The plain¬ 
tiff’s lather died on 4th February 1930 and upon 
- his death the plaintiff succeeded to the zamin - 
dan. He served the defendants with a notice, 
oated 7th January 1933, to quit, and filed a suit 
(Civil Suit No. ClA of 1938) for ejectment but 
that suit was dismissed on 1st September 1938 
on the ground of w’aiver : (vide Ex. P-1). There¬ 
upon the plaintiff again served another notice 
dated 10th November 1988 on the defendants 
asking them to quit the villages now in dispute, 
and launched this suit for ejectment and for 
mesne profits. 

[ 2 ] The only points which have been debated 
at the bar are these : (i) 3 .whether Suarmar zamin- 
dari of which the two villages form a part is im¬ 
partible and inalienable ; and (ii) whether the 
defendants have acquired permanent tenancy 
rights by prescription. 

[3] Point (i). Both the learned Judges in the 
Courts below have relied upon the wajib-ul-arz 
sanctioned for the Raipur and Drug zamindari 
excluding the 4 ex-Chanda estates printed at 
p. 54 of the final report on the re settlement 
of the Raipur and Drug zamindaris in the 
Central Provinces during the years 392M924. 
The tenure of the zamindari in this wajib-ul- 

arz has been laid down as under : 

"The tenure of the zamindari is impartible and non- 
transferable save to the nearest male heir and eaoh 
moh transfer shall be subject to the approval of the 
Governor in Council. The zamindari is held by one 
r-ersoD, the zamindar or zamindarin for the time being, 
and is held on condition of loyalty, proper manage¬ 
ment and the improvement and cultivation of the 
estate. 

The privileges of the zamindar are personal and 
should at any time the estate be transferred otherwise 
than in accordance with this clause, the Government 


will be at liberty to impose a full land revenue and to 
resume all special zamindari privileges." 

As regards succession it is laid down : ‘’On the 
death of the zamindar, the estate devolves upon 

hi3 eldest legitimate son.” On behalf of 

the defendants who have preferred this second 
appeal, it is urged that the wajib-ul-arz, quoted 
above, represents only the standard form of 
wajib-ul-arz , and there is nothing on the record 
to show’ that this particular form of waji-ul-arz 
also governs the Suarmar zamindari. The con¬ 
tention is obviously incorrect. It appears from 
para. 41 at p. 4 4 of the final report on the re¬ 
settlement of the Raipur and Drug zamindaris 
that at the last settlement the wajib-ul-arz has 
been divided into two parts. Part I deals with 
rights and liabilities of the zamindar a3 against 
Government and is commonly referred to as the 
zamindari wajib-ul-arz , and part II with the 
rights of tenants, i. e., it is the ordinary village 
wajib-ul-arz. As regards part I, a formal caso 
has been opened for each estate with the object 
of giving the zamindar or any person interested, 
an opportunity of airing his views. As might 
have been anticipated, opinion was strongly con¬ 
servative. Copies of the correspondence, of the 
orders passed and of the two forms of wajib-ul- 
arz sanctioned are attached as App. II. A copy 
of the zamindari wajib-ul-arz has been in¬ 
cluded in the settlement mi si of each head¬ 
quarter village. It is clear from App. II at p. 48 
of the final report on the re-saitlement of the 
Raipur and Drug zamindaris that Suarmar 
figures as number 12 ' in the marginally noted 
estates of the Raipur and Drug districts (then 
under re settlement) of letter No. 311-III-23 dated 
Raipur, 10th June 1924, appearing there. At p. 49 
of the final report the proposed tenure appears 
under the proposed clause and the proposed clause 
was evidently approved of and sanctioned by 
Government at p. 53 of the final report. The 
proposed clause was virtually adopted by the 
Government and the only change that wa3 made 
wa3 the substitution of Governor-General in 
Council for the Chief Commissioner. It has been 
remarked in the remarks column at p. 49 of the 
final report that "all zamindars accept this 
clause", and it has been further remarked that 
impartibility and inalienability are long-standing 
customs, which have not been departed from at 
any rate in British times. It was in pursuance 
of this previous correspondence that the form of 
wajib-ul-arz came to be eventually settled as 
shown at p. 64 of the final report. There ia 
absolutely nothing on the record to indicate that 
this particular zamindari was governed by any 
other form of wajib-ul-arz except the one to be 
found printed at p. 54 of the final report. In 
these circumstances it is idle to contend that the 
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form of wajib.ul.arz, which has been relied 
upon by both the Courts below, for the purpose 
of determining the tenure of the zatnindari in 
suit, does not relate to this particular zamin - 
dari. 

U] It has been contended by Shri R. K. Rao 
appearing on behalf of the plaintiff that this 
wajib.ul.ars was prepared and the settlement 
was made under tho provisions of s. 73, Land 
Revenue Act, and under tho Settlement Instruc¬ 
tion No. 1 of para. 2 cited at p. 838 of the Cen¬ 
tral Provinces Land Revenue Act by Kathalay. 

[5] In para. 27 of this Settlement Instruction 
No. Lit has been laid down that in the case of 
estates, such as are zamind&ris, the wajib.ul arz 
will consist of two parts: Part I regulating the 
tenure of the estate as a whole and rart II regu¬ 
lating the rights and customs of individual vil¬ 
lages. It was in accordance with these settlement 
instructions that the settlement was made and 
the wajib.ul arz was prepared, and it has been 
argued by the learned advocate, who appeared 
for the plaintiff, that under S. 80 , Land Revenue 
Act, the entries in the wajib.7il.arz as regards 
the tenure of the zatnindari and succession 
thereto have become conclusive. Reliance has 
been placed on the reported cases of Gulab- 
singh and others v. Chatidhri Ajmer Singh , 
29 N. L. B. 70 : (A. I. R. (20) 1933 Nag. 77) and 
Zlaldhar v. Nanhu and others , 1942 N. L. J. 
102 , in support of the proposition that if the en¬ 
tries are not challenged within the period pres¬ 
cribed they become conclusive. In this view of 
the case, I agree with the Courts below in hold¬ 
ing that Suarmar zamindari is impartible and 
inalienable. 

. [G] Point No. (ii). It has been very vigorously 
argued by Shri M. R. Bobde appearing in sup¬ 
port of this appeal that his clients have acquired 
permanent tenancy rights by prescription, inas¬ 
much as they have held possession of the pro¬ 
perty in suit for over the statutory period as 
commencing from the date of the lease in 1926. 
It is significant to note that thi3 plea was not 
put forward by the defendants in their written 
statement. In fact thero is not a word about it 
anywhere in the pleadings. On 2 lst June 1943, 
the defendants applied for an amendment of 
their pleadings by inserting an additional state¬ 
ment that the plaintiff’s suit wa 3 barred by limi¬ 
tation and on the same date the trial Court 
added one more issue as no. 7 : “Is the plain¬ 
tiff’s suit time-barred ?’* It cannot be disputed 
that a party pleading a prescriptive title must 
state all the material facts on which that plea 
has been based. The defendants neither stated 
the facts nor the plea in any precise form. The 
amended plea that the plaintiff’s suit is barred 
by time is delightfully vague, but as the point 


was pressed in the lower appellate Court and 
as it has been argued at great length here, I 
propose to decide it. It has been contended that 
this leaso being unregistered was void and, thore- 
fore, the de-fendants became trespassers right 
from the beginning and their possession became 
udverse from its inception. As they have bold 
the property for over the statutory period, they 
have acquired the rights to hold tbo land as per- 
pefcual lessees by prescription. The argument is 
absolutely devoid of any substance. When it is. 
admitted that the property belongs to the plain- 
tiff and further admitted that the defendants 
entered into possession thereof as lessees, it is 
ridiculous to contend at tho same time that they 
entered iDto possession as trespassers straightway. 
This is opposed to the ordinary principle that a 
man cannot blow hot and cold in the same 
breath.” The defendants must accept one of 
the two positions : either they are trespassers, 
w’ho entered into possession without any right 
cr title or that they entered into possession with, 
tho permission of the real owner, and once it is 
admitted that they entered into possession with 
the permission of the real owner, it does not lie 
in their mouth to say that they entered into 
possession as trespassers or wrong-doers. 

[7] It is then contended that the unregistered 
lease deed can be looked into for tho purposo of 
finding out the nature and the character of the 
defendants’ possession. It is admitted that a 
perpetual lease is compulsorily registrable under 
the provisions of S. 107, T. P. Act, read with 
S. 17 (b). Registration Act. It is also admitted 
that inasmuch as tho document is unregistered, 
though compulsorily registrable, it is not admis¬ 
sible in evidence under S. 49 of the Act to prove 
a perpetual lease. But it has been argued that 
that document oan be looked into for a colla- 
teral purpose, namely, to determine the nature 
and character of their possession. The defen¬ 
dants, as has been urged, entered into possession 
of the property now' in dispute a9 permanent 
tenants. In other words, they entered into pos¬ 
session in assertion of their rights a9 permanent 
tenants and that represents the nature and 
character of their possession. If they entered 
into possession as permanent tenants and if 
they have held possession as permanent tenants, 
all along, from the date of the lease to the in¬ 
stitution of this suit, they have, as has been 
urged, acquired permanent tenancy rights by 
prescription. 

C8) It, therefore, falls to be considered whe¬ 
ther the question as to the nature and character 
of the defendants’ entry into possession and the 
duration of the lease can be regarded as colla¬ 
teral purposes, within the meaning of the pro¬ 
viso to S. 49, Registration Act. In this connection 
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the learned advocate, who appeared in support 
or this appeal, has placed his main reliance on 
the decision of the Bombay High Court reported 
as Vishwanath Haibatrao v. Banganath 
Dhoudo, I.L.R. ( 1912) Bom. 595 at pp. 600, 602 
* A.r.R. (29) 1942 Bom. 268). TV itb great respect 
to the learned Judges of the Bombay High Court 
I am unable to accept their view and as I shall 
point out a little later, it has not been accepted 
by other High Courts. It is pointed out in Bai 
Git!abba i v. Shri Datgari , 9 Bom. L. R. 393, 
that a collateral purpose is any purpose other 
than that of creating, declaring, assigning, limit¬ 
ing or extinguishing a right to immovable 
property. It cannot be disputed that if the de- 
tendants want to use this unregistered lease for 
the purpose of showing that they entered into 
possession and held the property as permanent 
tenants, it means, shorn of all verbiage, an at¬ 
tempt on their part to prove by this unregistered 
lease deed the duration of tenancy. It would be 
futile to contend that duration of tenancy whe¬ 
ther it is for one year or more or perpetual is 
not a term of a contract of tenancy, and if the 
unregistered lease deed i3 looked into for the 
purpose of showing that the defendants entered 
into possession as permanent tenants, and held 
the property as permanent tenants, it necessarily 
means that the document is let into evidence for 


purpose of proving the duration of the tenancy 
namely a perpetual lease in defiance of the pro¬ 
visions of ths statute which require registration. 
I would go a step further and say that if we look 
into the unregistered lease deed for this purpose, 
it means that we shall be doing what is exactly 
prohibited by the statute. The learned counsel 
for the plaintiff has cited several cases in support 
of this contention, namely, Mt. Nasibanv. Md. 
Sayed , A. I. B. (23) 1936 Nag. 174: (164 I. C. 557), 
Banjiwan v. Mt. Malta rani, A. i. R. (23) 1936 


Nag. 295 : (168 I. C. 338); Haranchandra Cha- 
kr abarti v. Kaliprasanna Sarkar, 59 cal. 396 
at p. 400 : (a. I. R. (19) 1932 Cal. 83) ; Naidar 
Mai v. J. Bank, 63 1 . c. 90 (Lah.) ; Sack indr a 
Mohan Ghose v. Bam j ash Agarwalla , ll pat. 

at p. 112 : (a. I. R (19) 1932 pat. 97) ; Lola 
Moti Sagar v. Dhanna Mai, A. I. R. (9) 1922 
Lab. 329 at p. 332: (72 I. C. 177); Ram Lai Sahu 
v. Bibi Zohra, a. I. R. (26) 1999 Pat. 296 at 
p. 297 : (182 I. c. 61S) and Mauity Po v. R. 
Muniandy Servai, 42 I. c. 375: (A. I. R. (4) 1917 
iL. B. 67). It is quite obvious that the permanency 
of tenancy is an important term of the contract 
of tenancy, and an unregistered lease deed cannot 
be looked into for the purpose of proving a per¬ 
manent tenancy on the fallacious ground that that 
document has been used only for a collateral 
purpose. I, therefore, hold that this unregistered 
lease deed Ex. D-8 is not admissible in evidence 


for the purpose of finding out whether the defen. 
dants entered into possession of the property in 
suit a3 permanent tenants. 

[9] It has, however, been contended by Shri 
R. K. Rao on behalf of the plaintiff, that the 
perpetual lease alleged to have been granted by 
his client’s father Tbakur Lai Giriraj Singh can¬ 
not enure beyond the lifetime of the father. The 
property has been held to be impartible and 
inalienable and is a restricted tenure, as I have 
stated above. It has-been argued that even if the de¬ 
fendants could claim adverse possession as perma¬ 
nent tenants, they could do so only as against the 
original lessor, namely, Thakur Lai Giriraj Singh, 
and that no adverse possession could legally be 
claimed against the plaintiff, for the simple rea¬ 
son that he could not come into the estate until 
the death of his father. In the first place, it i? 
very doubtful whether a tenant can claim a per- 
manant tenancy by adverse possession against 
his landlord. Granting for the nonce that the 
defendant could claim permanent tenancy rights 
against Thakur Lai Giriraj Singh, even though 
the property was inalienable, it is quite clear 
that Thakur Lai Giriraj Singh could not challenge 
the lease, though it related to inalienable proper¬ 
ty because he could not derogate from his own 
grant. , The lease of Thakur Lai Giriraj Singb 
may be all right, so far it went, on this principle 
and Thakur Lai Giriraj Singh might not have 
challenged it as not binding upon him on the 
principle laid down in Bhagwandas v. Prayag- 
datta, A. I. R. (26) 1938 Nag. 127 at p. 129 : (171 
I. O. 242). But this principle that a person cannot 
derogate from his own grant does not and cannot 
advance the defendants’ case further. If the pro¬ 
perty is impartible and inalienable and if succes¬ 
sion thereto is restricted in a particular manner. 

I have no hesitation in holding that the /amin- 
dari is only in the nature of a life estate and 
any transfer or alienation made by the zamindar 
will not and cannot enure beyond his lifetime and 
be binding upon hi3 successor. There can be no 
prescription against a person to whom the right 
to enjoy does not accrue till the death of the life 
estate holder. 

[10] Although a direct case has not been cited 
on the point, I think that this question can very 
well be decided on the analogy of other estates. 
In the case of an inam estate granted under the 
Inam Rules in Berar, it has been held that aD 
inam is a life estate and it is held not only by 
the grantee but by each of his successors, respec¬ 
tively, for life only. Gf. Krishnaji v. Mantvar 
Ali, 6 N. Ii. R. 72 : (6 I. C. 821). Similarly, in the 
case of watans granted in the Bombay Presiden¬ 
cy, the Bombay High Court has held in a series 
of cases that an alienation by a watandar does 
not enure beyond his lieftime and is not binding 
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<ipon his successor. The same principle has also 
been applied to debutter property by their Lord¬ 
ships of the Privy Council in Vidya Varuthi v. 
Balusami Ayyar , 44 Mad. S31 : (a. i. r. ( 9 ) 1922 
P. C. 128). In Tuka v. Gann, 55 Bom. 21 atp. 25: 
■A. I. R. (18) 1931 Bom. 24), their Lordships have 
accepted the principle laid down in the Privy 
Council oase cited above that the estates are life 
estates and there can, therefore, be no adverse 
possession to the watan property against the 
successor: vide also Mahanth Rain Charan Das 
v. Naurangi Lai, 12 rat. 251: (a. 1 . r. ( 20 ) 1933 
p. C. 75) and Ponnambala Desikar v. Periya - 
nan Chetti.bS Mad. 809: (A. 1 . R. (23) 1936 p. c. 
183). 

[11] It has been further contended by Shri 
|R. K. Rao that in any case the defendants cannot 
I acquire permanent tenancy rights by prescription 
iagainst the landlord, regard being had to the 
{incident of inalienability attaching to the property 
and be has cited two cases in support of this 
proposition, Madhavrao Waman v. Raahunaih 
Venkatesh, 47 Bom. 793 : (a. 1 . R. ( 10 ) 1923 r. c. 
205) and Nainapillai Marakayar v. Ramana- 
than Chettiar , 47 Mad. 337 : (a. I. R. ( 11 ) 1924 
i\ C. 65). The learned advocate has drawn my 
attention particularly to the observations of their 
Lordships of the Privy Council at p. 854. They 
are : 

“No tenant of lands in India can obtain any right to 
a permanent tenancy by prescription in them against 
his landlord from whom he holds the lands.” 

The first Privy Council case relates to watandari 
lands and the other to debutter property, and it 
has been argued by Shri R. K. Rao, and rightly 
argued, that the same principle would also apply 
to the zamindari estate in suit which is virtually 
as much a restricted tenure as the former. 

[ 12 ] The last point that has been urged by 
Shri R. K. Rao, on behalf of the plaintiff, is that 
in view of the fact that the unregistered lease 
deed is invalid and cannot support the defence 
of permanent tenanoy, the case falls within the 
purview of S. 106 , T. P. Act, and that the defen¬ 
dants would be treated as tenants holding from 
year to year as the lease is for agricultural pur¬ 
poses. The provisions of s. 106 , T. P. Act, govern 
all leases except those which are provided for by 
a valid contract or usage. If there is a valid con¬ 
tract the parties will be governed by that contract, 
which is enforceable at law and if there is no 
valid oontract, as there is none in the present 
case, the lease being invalid for want of registra- 
tion, the relations of the parties must, in my 
view, be governed by the provisions of s. 106, 
T* P« Act. If the defendants were let into posses¬ 
sion by the plaintiff’s predecessors-in-title as 
tenants, but they failed to establish that they 
were let into possession with rights of permanent 


occupancy, their position will be only that of 
tenants from year to year au<3 they can acquire 
by prescription no right of permanent occupancy 
oven by the fact that they were setting up a right 
of permanent occupancy, to the knowledge ot 
the plaintiff's predecessors-in-title for upwards of 
12 years before the date of suit : ride Krishna 
Ayyar v. Muthusami Ayyar, 25 Mad. 506 at 
p. 512 : 112 M. L. J. 62). I, therefore, hold that 
the defendants can be regarded only as tenants 
from year to year within the meaning of S. 106, 
T. P. Act, and the plaintiff having served them! 
with a valid notice to quit, was entitled to eject 
them on their failure to vacate. 

[13] In the result the appeal before me fails 
and i$ dismissed with costs. 

V - BB * Appeal dismissed. 
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King.Emperor v. Budhoo Vandal Gond — 
Non.apphcant — Respondent. 

Criminal Revn. No. 1-53 of 1943, Decided on 3rd 
September 1948, from order of Sessions Judge, Raipur, 
D/- 6th April 194S. 

Criminal P. C. (1898), S. 488 (3) — More than one 
month s maintenance allowance remaining unpaid 
— Imprisonment for more than one month can be 
awarded under section. 

One month’s imprisonment is not the maximum 
sentence that can be awarded under S. 438 (3). Under 
this sub-section, imprisonment up to one month is 
awarded for the whole or any part of each month’s 
maintenance allowance remaining unpaid. Consequently 
where more than one month’s maintenance allowance 
remains unpaid, imprisonment for more than one 
month can be awarded under the seotion : 20 Mad 3 • 
A. I. K. (25) 1938 All. 386 (F. B.) ; A. I. R. (22) 1935 
Lab. 758 ; 25 Cal. 291 and A. I. R. (6) 1919 All. 197, 
FoU • [Paras 2 and 4] 

Annotation : (’46-Com.) Criminal P. C., S. 488, 
N. 18, Pt. 4. 

W. B. Pendharkar, Addl. Government Pleader 

—for the Crown. 

Order. —The non-applicant Budhoo was sen¬ 
tenced to undergo four months rigorous im¬ 
prisonment under 8 . 488 (3), Criminal P. 0., by 
the First Class Magistrate, Bilaspur, for his 
failure to pay Rs. 40, maintenance allowance to 
his wife at the rate of Rs. 10 per mensem; and 
the Sessions Judge, Raipur, has now reported 
the case under 8.488, Criminal P. C.,.to have that 
sentence reduced to one month, the maximum 
prescribed by s. 488 (3), ibid. 

[2] The reference cannot be accepted and it 
appears to me that it was fouled on a mistaken 
view of the effect of 8. 488 (3), Criminal P. O. It 
is true that in Queen-Empress v. Narain, 

9 ALL. 240 : (1887 A. w. N. 64), it was held that 
the maximum term of imprisonment under the 
sub-section in question was one month, and that 
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. only one month’s imprisonment could be awarded 
on the whole in default of payment of the 
aggregate of the amounts due. That view was, 
however, dissented from in Allapichai Ravutliar 
v. Mohidin Bibi, 20 Mad. 3 : (2 Weir G38), in 
which a Division Bench of the Madras High 
Court held that the maximum imprisonment 
where one warrant only was issued was one 
month for each month’s arrears of maintenance 
and if there was a balanco for a portion of a 
month a further term of a month’s imprisonment 
might bo imposed for such arrears. A Full 
Bench of the Allahabad High Court in Emperor 
v. Beni , I. L. R. (1938) ALL. 750 : (A. I. R. (25) 
1938 ALL. 3S6: 39 Cr. L. J. 720 (F. B.)) overruled 
the earlier Allahabad case and followed the deci¬ 
sion in the Madras case as well a3 in Bhiku 
Khan v. Zahuran, 25 cal. 291, Emperor v. 
Sardar Muhammad, A.I.R. (22) 1935 Lah. 759 : 
(37 cr. L J. 207) and Emperor v. Budhu Ram , 
50 I. O. 847 : (A. I. R. (6) 1919 Lah. 197 : 20 Cr. 
L. J. 867). A Division Bench of the Rangoon 
High Court followed the view taken in Allapichai 
Ravutliar v. Mohidin Bibi, 20 Mad. 3: (2 Weir 
038), Bhiku Khan v. Zahuran , 25 cal. 291 and 
Emperor v. Beni, I. L. R. (1938) ALL. 750 : 
(A.I.R. (25) 1938 ALL. 386: 39 Cr. L. J. 720 (F. B.)) 
and I am in respectful agreement with that 
view. 

[3] Section 31G, Criminal P. C.,of 1861 was as 
follows : 

“The Magistrate may, for every breach of the order, 
by warrant direct the amount due to be levied in the 
manner provided for levying fines or may order euob 
person to bo imprisoned with or without bard labour 
for any term not exceeding one month.” 

The relevant part of S.488 (3), Criminal P. C., of 
1882 , is : 

"Magistrate may, for every breach of the order, issue 
a warrant for levying the amount due in manner here¬ 
inbefore provided for levying fines, and may sentence 
euch person, for the wholo or any part of each month’s 
allowance remaining unpaid after the execution of the 
warrant, to imprisonment for a term which may extend 
to one month . .. 

Section 488 of the present Criminal Procedure 
Code is in the same terms as S. 488, Criminal 

P. C. of 1882. 

[ 4 ] The change in the wording is significant 
and the introduction of the words “for the whole 
or any part of each month’s allowance” is, a9 the 
learned Judges pointed out in Emperor v. Beni, 

I. L. R. (1938) ALL. 750 '. (A. I. R. (25) 1938 ALL. 
386: 39 Cr. L. J. 720 (f. B.)), vital and they would 
be unmeaning if it were held that Magistrates 
can impose a term of imprisonment for only one 
month under s. 488, Criminal P. C. 

[6] The reference is accordingly rejected. 

o.M.J. Reference rejected. 


A. I. R, 
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Padhye J. 

Museram Kishnuprashad — Plaintiff — 
Applicant v. The Municipal Committee, Jub- 
bulpore—Defendant — Mon.applicant. 

Civil Revn. No 3 . 313 and 315 of 1947, Decided on 
30th September 1948, from decree of 2nd Sub-Judge, 
1st Class, Jubbulpore, D/- 1st March 1948. 

(a) C. P. and Berar Municipalities Act (II [2] of 
1922), Ss. 71, 76 and 85 -Taxing Rules (1929), R. 6 
— Octroi tax on excise duty paid is illegal. 

The powers of the Municipal Committee in matters 
of assessment, collection and refund of octroi tax are 
circumscribed by the rules framed under 8s. 71, 76 and 
85 by the Local Government. Under R. 6, the power of 
the Municipal Committee is to assess the octroi tax on 
the price of the goods imported and such price is to be 
made up of only the cost price and the cost of carriage 
and nothing else. Hence, in assessing the octroi tax 
after including into the price of the goods the amount 
paid by the importer as excise duty, the Municipal 
Committee Acts illegally and ultra vt res : (1908) A.C. 
241, Disting. [Para 13] 

(b) C. P. and Berar Municipalities Act (II [2] of 
1922), S. 84—Assessment of tax alleged to be ultra 
vires Municipal Committee—Suit for refund can be 
entertained by civil Court—Civil P. C. (1908), S. 9. 

Primarily the assessment and levy of a tax are 
governed by the common law rights of the subject and 
any grievance in that matter falls within the cogniz¬ 
ance of civil Courts under S. 9, Civil P. C. There are 
no doubt special Acts which oust the jurisdiction of 
civil Courts but such Acts are to be very strictly con¬ 
strued : A. I. R. (28) 1941 Nag. 226 and A. I.R. (15) 
1928 Lah. 121 (F.B.), Rel. on. [Para 16] 

The jurisdiction of the Municipal Committee is in it® 
nature quasi-judioial and is not generally open to col¬ 
lateral attaok as long as it aots within the statute. But 
when the assessment is in clear violation of the provi¬ 
sions of the statute or the rule having the force of law, 
the civil Court has jurisdiction to afford relief : Cate 
law relied on. [Para 171 

Thus, where the assessment of octroi tax by a Muni¬ 
cipal Committee on the exoise tax paid is alleged to be 
ultra vires the jurisdiction of the Municipal Commit¬ 
tee, the civil Courts have jurisdiction to entertain a suit 
for the refund. [Para 20] 

Annotation : (’44-Corn.) Civil P. C., S. 9, N. 53. 

M, Ft. Bobde and R. J. Bhave — for Applicant. 

A. P. Sen, V. R. Sen and G. R. Mudholkar 

— for Non-applicant. 

Order. — The two civil Revn. Nos. 313 and 
315 of 1947 which are disposed of by this order 
arise out of two suits instituted by two traders 
at Jubbulpore against the same defendant, the - 
Jubbulpore Municipal Committee. The main 
point involved in these revisions is common as 
would appear from what follows. 

[2] The plaintiff in civil Suit No. 75 of 1945, 
imported into the limits of the Municipal Com¬ 
mittee, Jubbulpore, two consignments ot tobacco 
on 23rd January 1944 and 6th December 1944. 

The Committee levied octroi duty on the price 
of these goods calculated on the cost price to the ' 
importer and the cost of carriage and also on 
the amount of the excise duty payable by the 
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importer at annas 3 per pound under the Central 
Excises and Salt Act 1944. The faots in the other 
suit, civil Suit No. 83 of 1946, are similar except 
that the plaintiff in that suit imported three con¬ 
signments of tobacco between 20th December 
and 10 th January 1945. 

[3] In both suits, the plaintiff’s claimed a re- 
fund of a portion of what was collected from 
them illegally on the ground that what was col¬ 
lected as ootroi duty on the amount of the 
excise duty was against the Municipal Rules, 
illegal, without jurisdiction and ultra vires. 

[4] The defendant Committee, while denying 
the claimj of the plaintiffs for the refund on the 
ground that what was recovered from the plain¬ 
tiffs was done illegally, further contended that 
under the provisions of Ss. 83 and 84, Central 
Provinces Municipalities Aot, a civil Court has 
no jurisdiction to entertain the suit. The follow¬ 
ing two points were therefore framed for deter¬ 
mination : 

(1) Whether the civil Court has jurisdiction to enter¬ 
tain the suit; and (2) Whether the levy of octroi 
duty was illegal and ultra vires. 

[5] Both the points were answered by the 
lower Court in the negative. It may be noticed 
that the point no. (2) is too wide. The reason- 
ing of the lower Court on the first point is that 
the sole question involved in the oase is about the 
construction and interpretation of the term 'cost 
price* in R. 6 of the Rules framed by the Local 
Government for assessment, collection and re¬ 
fund of the octroi tax published under notifica¬ 
tion NO. 1882-2206 VIII, dated 9th April 1929 in 
the Central Provinces Gazette (Part ill) and as 
the Municipal Committee is entitled to put its 
own construction on the Taxing Rules the action 
of the Municipal Committee in collecting the 
octroi duty onlhe amount of the excise duty, 
whether right or wroDg, is not illegal and ultra 
vires. On this view, the lower Court disposed of 
both the points which are in fact inter-depen- 
dent. 

[6] The revisions were argued on both sides 
ably and at great length. Rule 6 (aforesaid) on 
which both parties relied is :in the following 

words: 

“The price shall bo the cost price to the importer 
plus the ooet of carriage, and not the price prevailing at 
the local market” 

[ 7 ] These rules were framed in 1929 and are 
in force from 9th April 1929. It is not disputed 
that the Jubbulpore Municipal Committee can 
make assessment and collection of the ootroi tax 
according to these rules. The excise tax imposed 
under the Central Excises and Salt Aot, 1944 , was 
not even in contemplation in 1929 and could not 
have been intended to be inoluded in the term 
I’cost price”. The meaning of theiterm "cost price” 
ifl plain and simple and it admits, in my view, no 
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scope for construction or interpretation. In the 
Oxford English Dictionary, vol II, the meanin > 
of the term "cost price” is given as ‘‘the price 
at whioh a merchant or a dealer buys as opposed 
to that at which ho sells.” 

[8] Rule 8 of the Rules (aforesaid) may be 

usefully referred to in this matter, it runs thus : 

"In anticipation of the arrival of duti ible article- 
exceeding Rs. 20 in value the importer may, subject 
to such conditions as may bo prescribed by the com- 
mitteo, present the railway receipt and the invoice of 
such articles with a certified copy of the lnttor to the 
superintendent who on being satisfied a? to their cor¬ 
rectness, shall assess tho duty in accordance therewith 
and on the duty being paid, grant a pass in the pros¬ 
cribed form. Tho copies of the railway receipt and 
invoice shall be kept by tlio superintendent, provide 1 
that the cost of carriage of such articles to Jubbulpore 
should bo added to the price shown in tho invoice if 
it has not already beon included.” 

[9] According to this rule, the octroi tax shall 
be assessed on the price shown in the invoice 
and the cost of carriage. Moreover, the cost 
price precedes the cost of carriage indicating that 
the cost price means only the amount which is 
spent by the importer before the goods are placed 
in transit and nothing more except the cost of 
carriage. What is collected by way of the excise 
tax would not find a place in the “invoice” and 
it is not contended by any one that it can lie 
included in the cost of carriage. 

TlO] Rule C if read as a whole and consis¬ 
tently with R. 8 leaves no manner of doubt as 
to the price on which the municipal committee 
has jurisdiction to assess and collect the octroi 
tax. The following words in R. 6 are very signi¬ 
ficant, viz., “and not the price prevailing at the 
local market and they imply a positive pro¬ 
hibition against the municipal committee to 
include in the price anything except tho cost 
price and the co9t of carriage. 

[11] The excise duty collected from the im¬ 
porter would surely be taken into consideration 
by a trader in fixing the price at which he would 
sell the goods in the local market. It would thus 
be included in the selling price but not in the 
cost price. 

[ 12 ] The learned counsel for the non applicant 
relied on a Privy Council decision which I pro. 
pose to consider to begin with. In Municipality 
of Bulawayo v. Bulawayo Water Works Go. 
Ltd., 1908 A. 0. 241 : (77 L. J. p. c. 70), the de- 
fendant (the Municipality of Bulawayo) objected 
to the inclusion of the amount debited for the 
depreciation of plant, rent, taxes, electric works 
and insurance and also for the distribution of 
light or any part of it into the actual cost of 
generating the current on which the plaintiff 
was entitled to collect 10 per cent, from the com¬ 
mittee. This contention was repelled by their 
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Lordships of the Privy Council. The decision 
'urns on the term3 of the agreement and the 
scope and meaning of the term “the actual cost 
oi generating light.” This decision is of no assis¬ 
tance for the decision of the present case. 

[is] Under s. 66 (l), Central Provinces Muni¬ 
cipalities Act, a municipal committee can impose 
an octroi on animals or goods brought within 
the limits of the municipality for sale, consump¬ 
tion or use within those limits. Under the powers 
‘conferred by Ss. 71, 76 and 85, Municipalities Act, 
the Local Government ha3 made rules for assess¬ 
ment, collection and refund of the octroi tax. 
! r Che powers of the municipal committee in these 
matters are circumscribed by these rules. So long 
as the committee acts within these powers no 
me has jurisdiction to interfere with it3 actions 
but as soon as it transgresses these limits it acts 
dtra vires. In the present case, the power of 
the municipal committee is to assess the octroi 
tax on the price of the goods imported and such 
iprice is to be made up of only the cost price 
and the C03t of carriage and nothing else. In 
assessing the octroi tax after including into the 
price of the goods the amount paid by the 
importer a3 excise duty, the municipal com¬ 
mittee, did, in my view, act illegally and ultra 
vires . The amount so collected in the shape of 
octroi duty is an illegal collection. There is no 
question of interpretation or construction of rule 
as wrongly assumed by the lower Court. 

[14] It is, however, contended on behalf of the 
non-applicant municipal committee, that the 
Municipalities Act is an exhaustive Act prescrib¬ 
ing the remedy. Under s. 83 of that Act an ap¬ 
peal is provided against the assessment or levy 
or refusal to refund any tax under the Act. 
Under s. 84 (3) of the Act no objection shall be 
takeu to any valuation, assessment or levy nor 
shall the liability of any person to be assessed 
or taxed be questioned, in any other manner or 
by any other authority than is provided in this 
Act. What is important to note is that what is 
collected should be a tax under the Act. 

[15] According to G.I.P. Rly.Co. v. Amraoti 
Municipality, 8 N. L. R. 107: (16 I. C. 449), a civil 
Court has jurisdiction to try the question whe¬ 
ther a particular tax which purports to have 
been imposed under that law, has any legal 
existence. The decision is also an authority for the 
proposition that the grant of a special jurisdic¬ 
tion e. g., the jurisdiction of the municipal com¬ 
mittee to assess, collect and levy an octroi tax, 
does not carry with it the power to act beyond 
and outside that jurisdiction and that the statute 
oreating special jurisdiction has to be very strictly 
construed, 

[ 16 ] Primarily, the assessment and levy of a 


tax are governed by the common Jaw rights of 
the subject and any grievance in that matter 
falls within the cognizance of civil Courts under 
S. 9, Civil P. C. There are no doubt special Acte 
which oust the jurisdiction of civil Courts but 
such Acts are to be very strictly construed: vide 
Manager , Court of Wards, Jiwandas Estate 
Jubbulpore v. Seth Moolchand I. L. R. (1941) 

Nag. 279 at p. 290 : (A. I. R. (28) 1941 Nag. 226), 
All Muhammad v. Hakim, 9 Lah. 504 : (A.I.R. 
(15) 392S Lab. 121 F.B.). The municipal committee 
has in the present case undoubtedly acted beyond 
its powers a3 shown above. 

[17] Th9 jurisdiction of the municipal com¬ 
mittee is in its nature quasi-judicial ahd is not 
generally open to collateral attack as long as it 
acts within the statute. But when the assessment 
is in clear violation of the provisions of the 
statute (here the rule which has the force of law) 
the civil Court has jurisdiction to afford relief. 
In Chairman of Giridih Municipality v. 
Srish Chandra Nozumdar, 35 Oal. 859 at p. 861: 
(7 c. L. J. 631), it is observed that a remedy 
might be sought in a civil Court against an 
action of a municipality that is ultra vires, and 
that the taxation of a man in respect of property 
and circumstances outside the jurisdiction of the 
municipality is ultra vires . In Colonial Bank 
of Australasia v. Willan, (1974) 5 P. c. 417 : (43 
L. J. P. C. 39), it was pointed out by Sir James 
Colvile that the Court would have jurisdiction 
to interfere and quash the order of the quasi¬ 
judicial authority upon the ground either of a 
manifest defect of jurisdiction or of manifest 
fraud. In the Municipal Committee , Malkapur 
v. A. W. Dalai, IS N. L. R. 121 : (A.I.R. (9) 1922 
Nag. 10), it was pointed out that the jurisdiction 
of a Court depends upon the allegations made 
in the plaint. It was further observed that when 
the levy or assessment of any tax by a munici¬ 
pal committee purporting to be made under the 
authority of the Berar Municipal Law is alleged 
to be ultra vires (just as in the present case), 
the civil Courts have jurisdiction to entertain a 
suit for the refund. It was also pointed out that 
exaction of a tax from a person who is not 
legally taxable amounted to a substantial dis¬ 
regard of the Act and that the civil Courts had 
jurisdiction to remedy the wrong: vide Munici¬ 
pal Council, Cocanada v. Standard Life As¬ 
surance Co , 24 Mad. 205 : (10 M. I ». J. 401). In 
Municipal Council of Mangalore v.TheCodial 
Bail Press, 27 Mad. 547, it was held that where 
tax was levied on the gross income while it 
should have been levied on the net income, the 
jurisdiction of the civil Court to refund the tax 
illegally recovered was not ousted. 

[18] In District Council, Bhandarav. K ishori- 
lal, civil Bevn. NO. 220 of 1946 : (A.I.R. (36) 1949 
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Nftg. 190) Bose J. observed in para. 4 of the 
order thus: 

“It will be observed that both S. 79 and the Rule are 
oonfined to orders and decisions given under the Act. 
It iB impossible to say that an order whioh contravenes 
the law or ia made in the face of an express statutory 
prohibition can be said to be under the Act. The words 
‘purporting to be given' or ‘made under the Act* are 
not present in this section and so the difficulty which 
arises regarding the other point is not present here. 
I hold that the suit is not incompetent on this score.” 

That is also the view of the Divisional Bench of 
this Court in Secretary Municipal Committee, 
Karanja v. New East India Press Co. .Ltd., 
Bombay , First Appeal No. 59 of 1944 : (a. i. r. 
(36) 1949 Nag. 215) and of Bose J. in Vidarbha 
Mills, Berar , Ltd., Ellichpur v. Municipal 
Committee, Ellichpur , s. a. no. 709 of 1943 
following Vidarbha Mills, Berar, Ltd. Ellich¬ 
pur v. Municipal Committee, Ellichpur, I.L.R. 

(1943) Nag. 525 :(A.I.R. (80) 1943 Nag. 277). 

[19] Badha Kishan J aikisjian (Firm) v. 
Municipal Committee, Khandwa, 30 N. L. R. 
121 : (a.I R. (21) 1934 p. o. 62) was a case for a 
declaration that a tax was not validly imposed. 
The litigation went up to the Privy Council and 
finally decided there without any objection being 
raised on the ground of jurisdiction of a civil 
Court. Other cases were cited at the Bar on 
both sides but I do not think it necessary to 
refer to them in view of the foregoing discussion. 

[ 20 ] In my view the civil Court has jurisdic- 
tion to entertain the suits because of the fact 
that the aotion of the municipal committee in 
assessing the goods by including into the value of 
the goods the amount of tax paid as excise tax 
was ultra vires of the jurisdiction of the muni- 
cipal committee. 

[ 21 ] In para. 12 of the written statement 
filed by the defendant in Civil Suit No. 76 of 
1945 it was pleaded that the managing proprietor 
of the plaintiff.firm has no locus standi to in¬ 
stitute and maintain the suit. It is dear from 
the evidence of p. w. 1 that the plaintiff-firm is 
a registered partnership firm and Bulakidas is 
the managing partner. He has signed and veri. 
fied the plaint filed on behalf of the firm. I find 
no^substance in this objection. 

[ 22 ] The result of the aforesaid disoussion is 
that the decrees passed by the lower Court dis¬ 
missing the two suits on the ground that the 
civil Court had no jurisdiction to entertain the 
fluits are erroneous and are consequently set 
aside. The lower Court has not gone into the 
other questions and has not determined the exact 
amount to whioh the plaintiffs were entitled by 
way of refund. It is therefore necessary that 
both cases should be remanded to the lower 
Hourt for further trial and disposal. 
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[23] Both the revisions are accordingly allowed 
with costs. Counsel's fee3 Rs. 40 in each revision. 

V - B - B * Bevisions allowed . 
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Bose A. C. J. and Modholkar J. 

Sm. Manijeh w/o Kaikhusroo Suntoke — 
Defendant — Appellant v. Sohrab Peshottan 
Kotwal — Plaintiff — Respondent. 

Firat Appeal No. 52 of 1944, Decided on 30th July 
1948, from decree of Addl. Judgo, 1st Sub-Judge, let 
Clasg, Nagpur, D/- 1st March 1944. 

(a) Tort •— Malicious prosecution — Advice of 
lawyer can in certain circumstances afford protec¬ 
tion against action for malicious prosecution. 

An advice of a lawyer in proper circumstances and 
provided the lawyer is fully and fairly placed in pos¬ 
session of all relevant facts within the defendant’s 
knowledge wonld in some cases afford protection against 
action for malicious prosecution. But the condition is 
that the lawyer should not be misled and that ha 
should be given all the facts and be given the true 
facts. Where the defendant had misled his lawyer by 
supplying him with facts which the defendant knew to 
be false, defendant is liable for malicious prosecution if 
upon the advice of bis lawyer tendered in such cir¬ 
cumstances, he institutes criminal proceedings against 
the plaintiff. [P ara 4 j 

(b) Tort—Damages— Knowledge of defendant of 
relevant facts is not essential — He is responsible 
for damages actually caused. 

In a case of tort, unlike contract, even if the defen¬ 
dant is not aware of the relevant facts, if his action in 
fact causes the damage which ensued then he is aa 
much responsible as if he did know : (1934) L. R. P. 
189 and (1921) 3 K. B. 560, Rrt. on. [Para 6] 

(c) Tort _ Malicious prosecution — Damages— 

Vindictive damages are permissible : A. I. R. (33) 
1946 Nag. 46, Dissent. [Para 6] 

P.r P. Khambatta, O. R. Pradhan and N. T. 

Betharia — for Appellant. 

R. Kaushalendra Rao, W. K. Shcorey, M. W. 

Puranik and M. N. Qadgil — for Respondent. 

Judgment. —This iB a defendant’s appeal in 
a suit for malicious prosecution in which the 
plaintiff claimed Rs. 75 as special damages and 
Rs. 5000 aj general damages. The Court decreed 
the claim in full. 

[ 2 ] The plaintiff is an advocate of this Court, 
and at the date of the plaint was a lawyer of 
some 15 years’ standing. He is the son of Mr. 

P. S. Kotwal, who was an Additional Judicial 
Commissioner at Nagpur before he retired. In 
the year 1939 the plaintiff was called in to draft 
a will for one Burjorjee Bezonjee, a well-known 
and much respected figure in the business world 
of Nagpur. The will was executed on 8th May 
1939 and is Ex. D-9. The plaintiff is named 
therein as one of the executors. 

[3] The defendant is a daughter of the de¬ 
ceased Burjorjee Bezonjee and is one of the 
legatees under the wiH. The deceased died on 
6 th March 1940 and thereupon certain disputes 
ensued between his heirs. The defendant quea- 
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tioned the will and eventually lodged a criminal 
complaint against the plaintiff and others on 
17th March 1941 in the Court of the First Class 
Magistrate of Nagpur under Ss. 120B, 423, 424 , 
403 and 109, Penal Code. The complaint is 
Ex. p-1. Notices were issued to the plaintiff and 
the others. They appeared, and the proceedings 
finally terminated in their favour on 29fch Octo¬ 
ber 1941. The plaintiff and his co-accused were 

all discharged. The order of discharge is Ex. p.2. 

* * * * 

[4] The defendant relied on the advice of 
Vyas, her lawyer, and contended that that ex¬ 
onerated her. A number of cases were quoted 
regarding this, but we do not need to enter into 
the case law because this is a matter of common 
sense. It is true it was at one time doubted whe¬ 
ther the advice of a lawyer would avail sufficient 
protection against an action for malicious pro¬ 
secution, but later cases hold that given the 
proper circumstances and provided the lawyer 
is fully and fairly placed in possession of all 
relevant facts within the defendant’s knowledge 
his advice would in some cases afford protection. 
But the condition is that the lawyer should not 
be misled and that he should be given all the 
facts and be given the true facts. In this case 
Mr. Vyas was evidently misled; in any case he 
was given facts which the defendant and her 

husband, in our opinion, knew to be false. 

* * * * 

[ 5 ] We are clear that the circumstances fully 
exonerate the plaintiff and leave no cause for 
suspicion against his character. The charges are 
wholly unfounded, and even if the defendant may 
have had reason to believe that the deceased 
was induced by pressure from some of his sons 
or his friends to give the sons preferential treat¬ 
ment she had no justification for believing that 
that was done fraudulently, and certainly no 
justification for bringing unfounded charges like 
misappropriation against a professional man. We 
hold that there was want of reasonable and pro- 
bable cause for all the charges made in the com¬ 
plaint. We also hold that there was malice. 
Accordingly the plaintiff is entitled to a decree. 

[6] On the question of damages it was con¬ 
tended that the damages awarded are too high 
and in particular that the learned Judge of the 
lower Court was misled into thinking that the 
defendant knew about the plaintiff’s impending 
marriage. The faots are that the plaintiff was 
married on 19th March 1941, (We get that from 
him as P. W. 3) and that the defendant had filed 
her complaint two days earlier on 17tb March 
1941. The defendant says that she knew nothing 
about this matter and that the complaint bad 
aotually been made ready in February 1941, but 
as Mr. Vyas was unable to go to Nagpur it was 


not filed till 17th March. That may or may not 
be true, but it makes no difference because in a 
case of tort, unlike contract, even if the defen. 
dant i3 not aware of the relevant facts, if her 
action in fact causes the damage which ensued 
then she is as muoh responsible as if she did 
know. We get this from Mayne on Damages! 
(Edn. 11 ) pp. 42 and 43 where he quotes from the 
judgment of Scrutton L. J. in The Arpad, (1934) 
L. r. p. 189: (103 L. J. p. 129) and pp. 51 and 52 
where he quotes from Bankes and Scrutton D. JJ. 
in Re Polemis and Furness , Withy & Co., (1921) 

3 k. B. 560 : (90 L. J. K, B. 1353). An illustration 
given there is of a man running down a shabby 
looking person in the street who, unknown to 
him, is a millionaire and an important business 
personality. Another illustration is of doing in¬ 
jury to a Derby winner without realising that 
the horse is a valuable one. Reference was made 
to a decision of Sen J. in Sheikh Mehtab v. 
Balaji Krishn^.rao t A. 1. R. (33) 1946 Nag. 46 
(54): (I. L. R (1946) Nag. 358) in which he states 
that in a case of malicious prosecution the 
damages are in the nature of a solatium to the 
plaintiff and not intended as a punishment of 
the defendant or for enriching the plaintiff. With 
due respect to the learned Judge we are unable 
to accept that. It is clear that malicious prose¬ 
cution is one of the torts in which vindictive 
damages are permissible. That will be found in 
10 Halsbury’s Laws of England, p. 87, para. 108. 
But in the present case it is evident that the 
defendant knew of the plaintiff’s position even 
if she did not know of his impending marriage. 
Her husband D. w. 7 tells us : 

“My wife told me to mention the names of Giara, 
Parakh, Billimoria and Eotwal. Their names were put 
in because they were well-known Parsis of Nagpur.” 

[7] However, quite independently of the deci¬ 
sion of the lower Court we are of opinion that 
even if this special circumstance was not there 
the plaintiff would be entitled to the damages 
awarded. We would ourselves have awarded 
that sum irrespective of the defendant’s know¬ 
ledge of the plaintiff’s impending marriage 
because of the reckless allegations made against 
bis character and because of his professional status. 
These allegations were persisted in even whei» 
the facts which have now come to light were 
plaoed before the .defendant. For the allegation 
of misappropriation there is no foundation what¬ 
ever. For the allegations of fraud practised upon 
the deceased also there is no foundation. An 
allegation of undue influence might have been 
different, however untrue, but to say that there 
was fraud practised is a very serious matter*. 

As we have said, these allegations were persisted 
in. That is a matter which a Court is entitled 
to take into consideration in aggravation of 
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damages. Accordingly we uphold the decree for 
Rs. 5075. The appeal fails and is dismissed with 
costs. 

[8] It is regrettable that a dispute of this 
nature should have been fought out to the 
bitter end. The plaintiff had no alternative but 
to sue to vindicate his private and professional 
honour, but it is the sort of case which ought to 
have been settled out of Court. The plaintiff 
afforded the defendant an opportunity of doing 
that at a very early stage, long before the matter 
reached the Court, but the defendant refused. 
Even here we afforded the parties an opportu¬ 
nity to come to terms, but counsel for the appel- 
lant stated that that was impossible. 

R.G.D. Appeal dismissed. 
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Hemeon J. 

King-Emperor v. Abdullah s/o Ismail and 
others — Non-Applicants. 

Criminal Revn. No. 212 of 194S, Decided on 22nd 
October 1918, Reference made by 2nd Addl. Sessions 
Judge, Nagpur, D/- 5th May 1948. 

(a) Criminal P. C. (1898), S. 147-Dispute re¬ 
garding right of way — Section applicable is S. 147 
and not S. 145 — Notice and preliminary order 
under S. 145 — Proceedings under S. 147 are not 
invalidated—Criminal P. C. (1898), S. 145. 

Where the dispute is regarding right of way over a 
certain piece of land, the proper section applicable is 
not 8. 146 but 8. 147. [Para 4] 

Under S. 147 the mode of enquiry is the same as for 
S. 145. The facts that notice issued was one under 
S. 145 and that the preliminary order passed was one 
under S. 145 would not invalidate proceedings under 
8. 147 : A. T. R. (12) 1925 Cal. 1022 ; A. I. R. (23) 
1936 All. 320 ; A.I.B. (11) 1924 Bom. 452 and A.I.R. 
(26) 1939 Pat. 206, Eel. on ; A. I. R. (20) 1933 Lab. 
145, Dissent. . [Para 4] 

Annotation : (’46-Com.) Criminal P. C., S. 147, N 2, 
9 and 11. 

(b) Criminal P. C. (1898), S. 147—Order in nature 
of mandatory injunction cannot be passed. 

Under 8. 147 a Magistrate has no power to make an 
order in the nature of a mandatory injunction. All 
that the Magistrate can do is to make an order pro¬ 
hibiting any interference with the right of way, if in 
his opinion it existed: A.I.R. (25) 1938 Nag. 297 and 
A. I. R. (29) 1942 Cal. 244 (F. B ), Eel. on. [Para 6] 

Annotation:(’46-Com.) Criminal P. C., 8. 147, N 14 
and 15. 

Imdad Ali and N. B. Mahajan — 

for Parties Nob. 1 and 2, respectively. 

Order. — After the receipt of a report from 
the Station Officer, Khapa, that members of 
party No. 1 had closed a path leading to a well 
with tatta fencing and thereby inhibited party 
No. 2 and their womenfolk from fetching water 
from it, the Sub-Divisional Magistrate Saoner, 
passed a preliminary order on 13th June 1947 
under s. 145, Criminal P. C. After evidence had 
been recorded, he found that the area in ques¬ 


tion was an open area which the villagers, espe. 
cially party No. 2, were entitled to use and he 
ordered that this area be kept open and that 
party no. 2 be put in possession of it until 
evicted therefrom in due course of law. 

[2] The Second Additional Sessions Judge, 
Nagpur, has now reported the case under S. 438 , 
Criminal P. C., with a recommendation that the 
order which purported to be under 8. 145 be so 
altered as to bring it into conformity with 
S. 147 (2), Criminal P. C. 

[3] Section 147 relates to a dispute regarding 
a right of user over land or water whether such 
right be claimed as an easement or otherwise; 
and if the Magistrate considers that such right 
exists, he may make an order prohibiting any in¬ 
terference with the exercise of such right. This is 
subject to the proviso that no such order shall 
be made where the right is exercisable at all times 
of the year, unless such right has been exercised 
within three months next before the institution 
of the inquiry, or, where the right is exercisable 
only at particular seasons or on particular occa¬ 
sions, unless the right has been exercised during 
the last of such seasons or on the last of such 
occasions before such institution. The Magistrate 
may also make an order prohibiting the exercise 
of the alleged right if it appears to him that it 
does not exist. 

[ 4 ] This section was, as the learned Second 
Additional Sessions Judge pointed out, the ap¬ 
propriate one in the present case and, a 3 also 
pointed out by him, the mode of enquiry is the 
same for this section as for 8. U5. Notice was, 
it is true, issued under s. 145, Criminal P. C., 
and the preliminary order was passed under that 
section, but this did not invalidate the proceed¬ 
ings. The view taken in Turabali Khan v. 
Shromani Gurdwara Parbandhak Committee , 
A. I. R. ( 20 ) 1933 Lab. 145 *. (34 Cr. L J. 616) to 
the effect that no order can be passed under 
S. 147, Criminal P. C., when notice was not issued 
under that section but under S. 145 differed 
from the views taken in Anath v. Wahidali , 

A. I. R. (12) 1925 cal. 1022 : (26 Cr. L. J. 558), 
Ch. Gajraj Singh v. Emperor, A. I. R. (23) 193G 
ALL. 320 : (37 cr. L. J. 705), In re Amarsang 
Shivsanji, 48 Bom. 612: (A. i. r. ( 11 ) 1924 Bom. 
452 : 26 Cr. L. J. 772) and Kunjo Mandal v. 
Sarju Ram Marwari, A. I. R. (26) 1939 pat. 
206 : (40 Cr. L. J. 538) with which I am in res¬ 
pectful agreement. 

[ 5 ] The finding of the Courts below to the 
effect that the villagers, and particularly party 
No. 2, had a right of way over the land was 
sound. There was also evidence to show that the 
right had been exercised within three months 
next before the institution of the enquiry. This 
enquiry was the enquiry by the Magistrate into 
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the rights of the parties and the order-sbeet 
shows that the institution began on 13th June 
1947 . In fact, Jumma who was examined as 
p. w. 9 for party No. 1 admitted that the tatta 
fencing had been ereoted in Jesth (May-June) 
1947 Moreover, Abdulla, who is one of the 
members of party No. 1, admitted in evidence 
that he had, on 14th April 1947, erected a mandua 
on the land and there was a reference thereto 
in his applications of that date and of 23rd April 

1947 to the police. 

[6] The order of the Sub-Divisional Magis¬ 
trate was, as the Second Additional Sessions 
Judge pointed out, one in the nature of a manda¬ 
tory injunction, although Gruer J. had in Syed 
Usman Ali v. Crown, I. L. B. (1938) Nag. 580 : 
(A. I. R. (25) 1938 Nag. 297: 39 Or. Ii. J. 584) held 
that under 8. 147, Criminal P. C., a Magistrate 
has no power to make an order in the nature of 
a mandatory injunction. The same view was 
taken in Hem Chandra Banerji v. Ahdur 
Rahman, I. L. R. (1942) 2 cal. 76 : (A. I. R. (29) 
1942 cal. 244 (F. B.)) by a Full Bench. All that 
the Magistrate in the present case could do was 
to make an order prohibiting any interference 
with the right of way which in his opinion 

existed. 

[ 7 l In the circumstances, the order of the 
Magistrate is set aside and replaced by an order 
prohibiting any interference with the exercise of 
the right of user of the land in question by the 
villager, including party No. 2. 

R G D Order accordingly. 


Shriram v. Bajbanglal (Mangalmurti J.) 


A. I. B. 


consideration the uncertified adjustment I A. I. R. (18) 
1931 Rang. 148, Bel. on. , 

Annotation: (’46-Com.) Criminal P. C., S. 476 N.24, 
(’44-Com.) Civil P. C., 0. 21, R. 2 N. 21 & 22. 

O. R. Mudholkar — for Applicant. 

Order. — The learned Civil Judge (Class 2 ), 
Ellichpur, recorded a finding under S. 476, Cri- 
minal P. C., on 17 th August 1946 to the effect 
that it was expedient in the interests of justice 
that Shri Ram, who is the applicant in this Court, 
should be prosecuted, and he decided to make a 
complaint. Shri Ram’s appeal from that order 
was dismissed by the learned Additional District 
Judge, Ellichpur. 

[2] The contention that has been raised in this 
revision petition is that the two lower Courts 
could not take into consideration in the proceed¬ 
ings under S. 476, Criminal P. C., the uncertified 
or unrecorded adjustment of RS. 922-8-0 in view 
of sub-r. (3) of R. 2 of O. 21, Civil P. C. 

[3] Sub-r. (3) is as follows : 

“A payment or adjustment, which hag not been certi¬ 
fied or recorded ag aforesaid, shall not be recognised by 
any Oourt executing the decree.” 

Seotion 476, Criminal P. C., lays down the pro¬ 
cedure of making a complaint regarding any of¬ 
fence (referred to in 8. 195 sub-s. (l) cl. (b) or 
cl. (o)) which appears to have been committed 
in or in relation to a proceeding in a civil, 
revenue or criminal Court. The proceeding before 
the learned Qivil Judge (Class 2), Ellichpur, in 
relation to which the offence is alleged to have 
been committed was an execution proceeding. It 
is contended that that Court was a Court “execut- 
ine the decree” not only during those execution 
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Mangalmurti J. 

Shriram Gangabisan—Plaintiff — Appli¬ 
cant v. Bajranglal Gokulchand— Defendant 
_ Non-Applicant- 

Civil Revn. No. 153 of 1918, Decided on 27th August 
1948, from order of Addl. Dist. Judge, Ellichpur, D/- 
14thOotober 1947. 

Criminal P. C. (1898), S. 476—Proceedings under, 
before executing Court for offences alleged to have 
been committed in execution proceedings — Civil 
P C O 21, R. 2 (3) does not apply and Court is not 
precluded from considering uncertified payments— 
Court does not act as executing Court — Civil P. C. 
(1908), O. 21, R. 2 (3). 

An executing Court can, during proceedings under 
8.476, Criminal P. G., before such Court or while making 
a oomplaint regarding any ofience mentioned in S. 195 
(1) (b) or (o) alleged to have been committed during execu¬ 
tion proceedings, take into consideration an uncertifi¬ 
ed or unrecorded adjustment of the decree. Though the 
Court is a Court executing the decree during the execu¬ 
tion proceedings when the offence was committed, it is 
not a Court “executing the decree” during the proceed¬ 
ings under 8. 406, Criminal P. G., and is not preeluded 
by reason of O. 21, R. 2 (8), Civil P. C., from taking into 


proceedings but also during the subsequent pro¬ 
ceedings under s. 476, Criminal P. 0., and while 
making a complaint in writing and so it could 
not recognise the uncertified or unrecorded ad¬ 
justment. 

[4] This is not correct. It was no doubt a 
Court executing the decree during the execution 
proceedings when the offence was committed ; 
but "it was not a Court executing the deoree 
during the proceedings under 8. 476, Criminal 
P. 0., or while making the oomplaint. So it 
could take into consideration the uncertified or 
unrecorded adjustment during the proceedings 
under 8. 476 , Criminal P. C., or while making 

the complaint. . . 

[ 5 ] The only reported case on the point is 

Mevappa Chettyar v. U Tun Hla, 9 Rang. 104: 
(A. I. R. (18) 1931 Rang. 148) wherein Carr J. re¬ 
marked (at p. 108): 4 , . ... . 

<c The petitioners olaim that the effect of sab-r. (3) ox 
R. 2 of O. 21 is to prevent the Township Court from 
reoogoizing this alleged adjustment of the deoree at all, 
and that, therefore, the Court cannot hold an enquiry 
under S. 476, Criminal P. O. The argument fa that 
under 8. 196 (1) (b), Criminal P. it is only *>7 
of the fact that it has seisin of the execution proceed- 
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ings that the Township Court can file a complaint or 
proceed with a view to doing so under S. 47G, Criminal 
P. C. This argument is based on the use in O. 21, R. 2 (3) 
ol the words ‘‘any Court executing the decree" and it is 
oontended that that Court cannot recognize the alleged 
adjustment for any purpose whatever. If it cannot, of 
course, clearly it cannot proceed under S. 476, Criminal 
P. C. to enquire whether there was such an adjustment 
or not. I think, however, that this puts too restricted 
an interpretation on the meaning of the rule. As I 
understand it, it means that the Court cannot consider 
the alleged adjustment in the course of the execution of 
the deeree in question, and does not go farther than 
that. Any other interpretation would, of course, have 
the effect of making that part of the provisions of S. 210, 
Penal Code, which relates to a fraudulent execution of 
a decree, a mere nullity, for there could never be any 
prosecution for such an offence.’* 

[6] There is, therefore, no reason to interfere 
and this revision application is hereby dismissed. 

B.G.D. Revision dismissed. 


A. I. R. (36) 1949 Nagpur 277 [C . N. 109.] 
J. Sen and Sarwate JJ. 

Ramprashad Malcundram Rajput — Accus¬ 
ed—Appellant v. The Crown. 

Criminal Appeal No. 128 of 1948, Decided on 8th 
July 1948, from order of Addl. Sessions Judge, 
Hoshangabad, D/- 18th May 1948. 

(a) Evidence Act (1872), S. 27 — Information by 
person accused of murder leading to discovery of 
ornaments worn by deceased, at time of her dis¬ 
appearance — In order to make statement admis¬ 
sible under S. 27, ornaments must be shown to 
have connection with crime of murder, by some 
such means as presence of bloodstains on them — 
Mere proof that they were on person of deceased 
when last seen alive would not establish such con¬ 
nection — But inadmissibility of statement under 
S. 27 would not bar facts of discovery of and pos¬ 
session of ornaments by accused being used 
against him — Under S. 114 Court can draw in¬ 
ference that accused committed murder or took 
part in its commission, in absence of any satis¬ 
factory explanation by accused, how he came in 
possession of articles—Evidence Act (1872), S. 114, 

In order to make the information by the person ac* 
cused of murder admissible under S. 27, it is necessary 
to show that the articles (ornaments) discovered, were 
connected with the crime of murder of the deceased, 
the connection being shown by some such circum¬ 
stances as presence of blood on them. Only when such 
connection is established, the information leading to 
their discovery would bo admissible under S. 27 : 
A. I. B. (28) 1936 Nag. 200, Bel. on. [Para 18] 

Mere proof that the ornaments discovered bad been 
on the person of the deoeased before her death would 
not necessarily mean that they were connected with 
the crime of murder. [Para 19] 

But the faot that statement is not admissible under 
27, would not bar the fact of discovery and the pos* 
session of the deceased’s ornaments by the accused 
being used against him. [Para 23] 

The accused’s possession of the ornaments belonging 
to the deceased woman soon after her murder is 
material evidence against the accused not only on the 
charge of robbery but also on the charge of murder : 
A. I. R. (17) 1930 Cal. 379, Bel. on. [Para 25] 

Under S. 114, the Court is entitled, if it appears 
reasonable in all the circumstances of the case, to 


draw an inference that an accused person committed 
a murder or took part in its commission, from the 
faots that ho is found in possession of property proved 
to have been in the possession of the murderod person 
at the time of the murder or is able to point out the 
place where such property is concealed and admits 
having concealed it there and that be fails to give any 
explanation of his possession of the property which 
can reasonably be accepted : A. I. R. (20) 1933 Mad.' 
233, Bel. on. [Para 23] 

Annotation : (’46-Man.) Evidence Act, S. 27, N. 9; 
B. 114, N. 7. 

(b) Evidence— Circumstantial—Murder—Deceas¬ 
ed woman last seen with accused though at con¬ 
siderable distance away from spot where her dead 
body was discovered — Deceased wearing orna¬ 
ment at time of her disappearance—Circumstance 
in which she was found killed, showing that she 
was murdered for sake of ornaments—Ornaments 
traced in possession of accused soon after murder 
— Minute stains of human blood found on dhoti 
and shirt of accused — No satisfactory explanation 
either of possession of ornaments or presence of 
blood stains offered : Held that all circumstances 
led to conclusion that accused was the person 
who committed murder of deceased and removed 
ornaments from her body — Evidence Act (1872), 
St 114. [Para 27] 

Annotation : (’46-Man.) Evidence Act, S. 114, N. 7. 

S. P. Kotwal — for Appellant. 

W. B. Pendharkar , Addl. Government Pleader — 

for the Crown, 

Judgment. — Ramprasad Rajput of village 
Chhidgaon in Harda tahsil hag been convicted 
by the Additional Sessions Judge, Hoshangabad, 
under S. 302, Penal Code, of the murder of a 
woman Mt. Rewa and has been sentenced to 
death. There was also a charge of robbery against 
him under S. 392, Penal Code, in respect of Mt. 
Rewa’s ornaments for which offence also he has 
been convicted and sentenced to four years 
rigorous imprisonment. He has appealed from 
his convictions and there is also a reference be- 
fore us for confirmation of the sentence of death. 

[2] Mt. Rewa was the wife of one Laxman 
who is an adopted son of Mt. Punia (p. w. 6) of 
village Chhidgaon. They all lived in the house 
of Mt. Punia. The accused Ramprasad was in 
the service of the family as an agricultural 
servant some years ago and during that time 
criminal intimacy developed between the accused 
and Mt. Rewa. According to the evidence of Mt. 
Punia, Mt. Rewa due to this intimacy favoured 
the accused and used to give him grain and 
money from the house stealthily. When these 
things came to notice, the accused was dismissed 
from service. He however continued the intrigue 
and occasionally visited the house to meet Mt. 
Rewa and she continued the practice of giving 
doles to the accused. 

[3] On 4th September 1947 Mt. Rewa left the 
house at about 30 A. M. to go to the family field 
for weeding. When she did not return by the 
evening, inquiries were started. She sometimes 
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used to go away to her mother’s house at Harda 
and it was thought that she may have gone away 
to Harda. Laxman was not in the village he 
having gone to Harda two days previously. That 
day in the morning before Mfc. Rewa left for the 
held, the accused had called at the house and 
had sat with her and talked with her. Mt. Punia 
therefore thought that the accused might have 
some information of Mt. Rswa's design if she 
had decided to go away to Harda. She accord- 
ingly went in the night to the accused to inquire 
from him if he knew anything about Rewa’s 
whereabouts. The accused replied that he did not 
know and when Mb. Punia proposed that he 
should go With her servant to Harda in search of 
Mt. Rewa, the accused declined to accompany 
the servant also on the pretext that bis lantern 
was out of order. Mt. Punia sent her servant 
Hari to Harda. Mt. Rewa was not of course 
found at Harda, and the servant returned with 
.Laxman from Harda on 6th September 1947. 

[4] But before the servant returned, Mapgilal 
(p. w. l) had noticed the dead body of Mt. Rewa 
lying in a pool of water in the bed of Chhota 
nala as he happened to go to the nala after his 
cattle. Since he was aware that Mt. Rewa was 
missiDg since two days previously, he gave the 
information in the village. Hasan Ali (P. W. 4), 
the mukaddam gumasta then went to the nala 
with the kotwars, Mt. Punia and other men of 
the village and the dead body was at once identi¬ 
fied as of Mt. Rewa. Mt. Punia had known the 
ornaments which Mt. Rewa used to have on 
her person and which were on her when she left 
the house on 4th September 1947 to go to the 
field. Those ornaments were missing from the 
corpse. It was also seen that the feet of Mt. Rewa 
had been severed from the legs above the ankles 
and this was thought to have been done to facili¬ 
tate removal of the silver kadas which had been 
on her legs. Mt. Punia described the other orna- 
ments which Rewa had on her person at the 
time of her going from the house. They were 
two silver Akadyas or Bakad Belyas and a silver 
Tagli whioh she wore round her neck and silver 
churas 8 in number which she wore on her arms. 
All these were missing. She had ear-rings also 
in the lobes of her ears but one ear-ring on the 
left ear was still on the corpse and only that on 
the right ear was missing. 

[6] Brijlal Kotwar (P. W. 13) was sent by the 
mukaddam Hasanali to the police station with 
a written report and at the police station first 
information report Ex. P-4, was taken from Brij- 
lal on 6th September 1947 at ’6-45 P. M. In this 
loss of the ornaments which the woman used to 
put on has been mentioned. The Station Officer 
K. R. Dhote (p. W. 22 ) went immediately to the 
village and held an inquest on 7th September 


1947, in the morning. Exhibit P-9 is the inquest 
report. Thi3 mentions that the dead body was in 
a state of advanced decomposition and the skin 
was peeling off. The panchas had noticed that 
besides the cutting off of the feet, there were 
other injuries also on the dead body. Two incis¬ 
ed injuries have been mentioned in this report as 
being visible on the neck on both sides. The 
wounds on the right side have been noticed as 
being particularly deep and the neck being there¬ 
by half severed. Another incised injury two in¬ 
ches deep was noticed on the left wrist. It is also 
mentioned that round the neck there was a held 
rope i. e. a cord made out of a creeper which 
appeared to be put on the neck in the form of a 
noose. The report Ex. P-9 has been proved by 
the evidence of Hasan Ali (P. W. 9), Umarao 
Singh (p. w. 16) and Station House Officer K. R. 
Dhote (p. w. 22). 

[6] After the inquest the dead body was sent 
to Seoni-Malwa for po3t mortem examination. 
This examination was performed by Dr. Ganguli 
(p. w. 6), Assistant Medical Officer in charge of 
the hospital there. He examined the dead body 
at about 6-30 P. M. the same day and he has re¬ 
corded the post mortem report Ex. P-1. In this 
he has stated that though in the information 
furnished by the police there was mention of the 
injuries on the dead body and of the held rope 
being round the neck, he did not find any cord 
round the neck and no injuries could be detected. 
Dr. Ganguli has stated that he found the body 
in an advanced state of putrefaction and in the 
places where the incised bounds were alleged to 
have been seen by the police on the neck, the 
wri 3 t and the head, a3 in most other places the 
soft tissues hai been eaten up by maggots and 
maggots big and small were still crawling in 
places of those injuries. He could not, therefore, 
record any opinion about the alleged injuries nor 
about the cause of death. In his evidence before 
the Court he has also stated that as part of the 
post mortem examination he had opened the 
abdomen and cut out the organs, heart, liver and 
lungs. These were replaced in their positions 
and the body was then stitched up. In the post 
mortem report he had recorded that he had 
found the skull and vertebrae healthy but brain 
was decomposed and in semi-liquid stage. Be¬ 
fore the Sessions Court he has added that be 
had sawed the skull and had found the brain in 
the semi liquid condition after removing the 
BCftlp. 11 

[ 7 l Dr. Ganguli sent his report to the police 
and the corpse was handed over to the relatives 
of the deceased who carried out its burial. 
Mt. Punia (p. W. 5) has given evidence that she 
arranged for the burial and was present in the 
graveyard at the time it was carried out, Tb0 
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report of Dr. Ganguli did not appear to the 
police to be satisfactory. The police started 
querying him. His replies are given in Ex. P-2. 
These also were not considered to be satisfactory. 
He in fact reiterated what he had already re. 
corded in the post mortem report. The Addi. 
tional Distriot Magistrate was then moved by 
the police for exhumation of the dead body and 
its re-examination by another medical officer. 

[8] Exhumation was permitted and this was 
carried out under the supervision of Dr. R. M. 
Golwalkar (p.W.lo), the Assistant Surgeon in 
charge of the Harda Hospital who was sent to 
Seoni.Malwa for this purpose. He was also oharg. 
ed with the examination of the dead body after 
it was exhumed. He did this on 7th October 1947, 
exaotly one month after the burial had taken 
plaoe. Dr. Golwalkar has recorded a detailed 
report about this exhumation and examination 
whioh is Ex. P 8. The contents of this have 
been proved by him by his evidence as P. W. 10. 
In the report he has recorded that 5 persons 
whom he has named who were said to have 
taken part in the burial had identified the grave 
of Mt. Rewa and that the bed-sheets (Godadeea) 
and a piece of cloth which had belonged to the 
deceased and had been covering the dead body 
before burial were found lying over the grave 
and that those five persons and Mt. Punia had 
identified those clothes also as belonging to Mt. 
Rewa. In his evidence before the committing 
Court, Ex. P-29, Dr. Golwalkar stated that 
the exact Bpot of the burial was recognised by 
the five persons who had buried the body and he 
gave their names. He also stated that two cover, 
ing bed-sheets (Godadees) and one piece of cloth 
were still lying by the side of the grave when 
he exhumed it and the above named persons and 
Punia identified them as belonging to the deoeas. 
ed. 

[9] Dr. Golwalkar in his examination of the 
body recorded in the report (Ex. p 8) which 
he -has proved by his evidence Ex. P-29 in 
the committal Court and in his evidence as 
P. W. 10 found as was expected that the flesh 
was eaten up in several places and the face had 
altogether disappeared. The two feet were sever- 
ed from the legs whioh of course was the condi¬ 
tion in whioh Rewa’s body had been buried. He 
found that the head also was completely separat¬ 
ed from the trunk but the skull was intact. He 
has described some incised wounds which he 
noticed on the corpse. He found that the verteb. 
ral arch of the 7th cervical vertebrae showed 
chopping off in triangular area of Y, ¥. ¥ aides 
and he has given his opinion that this injury to 
the vertebrae may be due to the woman having 
been chopped with an axe and that the injury 
■on that part was likely to be fatal. He has also 


stated that the cutting of the arteries on the 
severance of the legs as also other injuries which 
he noticed on the body were likely to bo fatal. 
About the skull he has mentioned that ho found 
it intact. He could not of course give any opi¬ 
nion whether the injuries which he had detected 
were ante mortem or post mortem. 

ClO] Meanwhile after tho inquest the police 
proceeded with the investigation on tho theory 
that the woman had been done to death by vio¬ 
lence apparently by striking her down with an 
axe with the object of robbing her of her orna¬ 
ments. It appears that suspicion was soon 
directed towards the accused because it appear¬ 
ed from the statement of Mt. Punia that before 
Mt. Rewa had left the house the accused had 
called on her and talked to her and a man Attar 
(P. W. 16) had stated that when Mt. Rewa had 
gone out of the house at 10 A. M. he had 
seen the accused meeting her in a lane 
in the bisti and talking to her. He had 3een 
them together in this way at a distance of 100 
paces from him. This was the last time that 
Rewa was seen alive by any one in the village. 

till The acoused was therefore questioned 
and on his information certain ornaments belong¬ 
ing to the deceased were traced out. It was 
found that on 5th September 1947 the accused 
had pawned the pair of Bankad Belyas, Art. A, 
belonging to the deceased with Hazarilal (p. W. 7) 
of Timarni. One chura belonging to the deceased 
was found on a shelf in the house of the accused 
and the remaining ornaments which were said 
to be missing from the person of the deceased 
were kept buried by the accused on the mendh 
of his field (vide evidence of Umraosingh P. w. 15). 
From the person of the accused his dhoti and 
shirt were seized because some bloodstains were 
observed on them. An axe was also seized from 
the house of the accused, 

[12] We feel no manner of doubt on the evi¬ 
dence that Mt. Rewa met with a violent death 
and that she was killed on 4th September 1947. 
(Their Lordships discussed the medical reports of 
Dr. Ganguli (p. W. 6) and Dr. Golwalkar (p. W. 
10) and held that Dr. Ganguli was careless in 
his post mortem examination. They also gave theis 
finding that what was exhumed was the dead 
body of Mt. Rewa. They accepted Dr. Golwal¬ 
kar’s description of the injuries whioh he had 
noticed and his opinion as to their nature. Their 
Lordships then proceeded.) 

[13] If the evidence of Dr. Golwalkar can be 
accepted — and we see no reason to doubt or 
discredit his evidence — then it is proved beyond 
doubt that Mt. Rewa was killed by dealing her 
blows with a sharp heavy weapon on the neck. 
It is only in this way that her death on the same 
day after she left the house in perfect health can 
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be accounted for. The injuries on the left wrist 
and severance of feet may have been effected 
after she was already killed and it is not a case 
of her being killed by chopping off of the feet. 

[14] In fact the accused did not question the 
fact of Mt. Rewa having been murdered. All 
that he stated on the point of her death when he 
was questioned before the Committing Magistrate 
and in the Sessions Court was that he did not 
know how she came to be killed. We find that 
Mt. Rewa was killed in the circumstances which 
would bring the offence of the person who killed 
her within the definition of murder. The real 
point is whether the appellant has been proved 
to have committed the murder. The circumst¬ 
ances which have been relied on to bring home 
this charge to the accused are as follows: (i) That 
the deceased and the accused were last seen 
together; (ii) one man Mangilal (p. W, l) had 
seen the accused on 4th September 1947 near the 
spot where the dead body was later found on 6th 
Beptember 1947; (iii) discovery of the ornaments 
belonging to the deceased by the accused and 
his possession of those ornaments; (iv) blood¬ 
stains found on the dhoti and the shirt, Arts. O 
and P which were seized from the person of the 
accused after this crime. 

[16] The accused has not disputed that the 
ornaments of the deceased were in his possession 
and tbat he discovered them but as to this the 
defence which he adopted was that Mt. Rewa 
had herself given those ornaments to him. She 
was in criminal intimacy with him and was 
planning to run away with him to Harda and for 
securing necessary amount which would be 
required for the expenses in connection with 
such elopement she had handed over those orna¬ 
ments to him about 4 or 5 days before she left 
her house on 4th September 1947. It is significant 
that this defence was adopted by him for the 
first time in the Sessions Court. Before the 
Committing Magistrate he was not even prepared 
to admit that there was any criminal intimacy 
between him and Rewa, and about the possession 
of the ornaments he offered no explanation 
though he admitted that - he had pledged her 
Bankad Belyas with Hazarilal and had also con¬ 
cealed the remaining ornaments by burying them 
on the mendh of his field. When he was asked 
whether all those ornaments belonged to Mt. 
Rewa he stated that he did not know. 

[16] That the accused was seen by Attar 
(P. W. 16) in the company of the deceased on 4th 
September 1947 after she left her house may be 
believed. The witness says that the aocused met 
her in one lane in the basti and he had some 
conversation with her. He saw this from a dis¬ 
tance of about 100 paces. It is pointed out that 
£he spot where they were thus seen together 
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would be at a distance of nearly 8000 feet from 
the place where the dead body was found on 6th 
September, and it is argued that the circumstance 
of the accused being with Mt. Rewa at such a 
long distance would not be of help for consider¬ 
ing that he must be the person who killed her. 
Thi3 was the time when the deceased was last 
seen alive and at that time she was in the com¬ 
pany of the accused. This is a material circum¬ 
stance though we think that if it were the only 
circumstance to be considered in the case it 
should not have been of much help in fixing the 
guilt on the accused. In the present case wo 
have to consider it along with other circum¬ 
stances. (Their Lordships considered some evi¬ 
dence and proceeded.) 

[17] The possession of the ornaments by the 
aocused soon after her death is undoubtedly a 
very strong piece of evidence against the accused. 
We do not think that the accused’s explanation 
of possession of these ornaments is in the least 
probable. (After discussing the evidence on this 
matter, their Lordships continued.) 

[18] At the time when the accused gave in¬ 
formation about these ornaments and discovered 
them he is said to have made statements to the 
police officer which are Exs. P-16 and P-18. The 
accused admits having made those statements 
but the argument on his behalf is that those 
statements are not admissible under S. 27, Evi¬ 
dence Aot. Relying on the case of Mt. Jamunia 
v. King-Emperor, I.L. R. (1936) Nag. 78: (A.I.B. 
(23) 1936 Nag. 200 : 37 Or. L. j. 1047) it is urged 
that it was necessary to show that these orna¬ 
ments were connected with the orime of murder 
of the deceased, the connection being shown 
by some such oircumstance as presence of 
blood on the ornaYnents and only when such 
connection could be established those statements 
leading to the discovery of the ornaments would 
have been admissible under S. 27, Evidence 
Act. This is the view which ha3 been taken in 
that case about the application of s. 27, Evidence 
Act, and we are in agreement with it. 

[19] Mere proof that the ornaments discovered^ 
had been on the person of the deceased woman 
before her death would not necessarily mean 
that they were connected with the crime of 
murder. If however bloodstains would be detected 
on these ornaments, presence of blood could 
sufficiently indicate their connection with the 
murder and so any statement made leading to 
their discovery would become admissible under 
S. 27, Evidence Act. 

[20] There was suspicion of bloodstains on 
two of the ornaments discovered by the accused* 
viz., the Bankad Belyas Art. A wbioh had been 
pledged with Hazarilal and the chuda Art. W, 
which the accused produced from his house. 
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About Bankad Belyas the Chemical Examiner 
in hia report (Ex. P.26) had stated that he did 
not examine them as stains were few and minute 
and were likely to be used up in the preliminary 
examination in the laboratory. He therefore 
sent them on to the Imperial Serologist. The 
Serologist’s report is Ex. P-31 and it says that 
the Bankad Belyas were bloodstained but the 
bloodstains were disintegrated and their origin 
could not be determined. The chuda Art. w was 
not sent for examination at all. We therefore 
have no proof that any of these ornaments dis¬ 
covered by the accused had any Btains of human 
blood from which it could be inferred that they 
were connected with the offence of murder. 

[21] One of the ornaments Tagli Art. B which 
the deceased had worn round her neck and which 
the accused discovered from his field was found to 
have two cut marks which the prosecution alleged 
had been received on the ornaments in the act of 
killing the woman with the axe. We do not know 
precisely the position of the injuries which the 
deceased had received on her neck and whether 
they were in the part of the neck corresponding 
to these cut marks on the ornament. In the 
absence of any proof we cannot find that the cut 
marks on Art. B connect it with the murder. 

[22] Another article discovered by the accused 
was an axe Art. N. About this, the Chemical Exa. 
miner’s report is that it gave benzidine test for 
blood but the presence of blood on it could not 
be confirmed spectroscopically and the Imperial 
Serologist has stated that the axe was not found 
bloodstained. The statements of the accused 
Exs. P-16 and P-18 which are alleged to have 
been made prior to the discovery of the orna¬ 
ments and the axe cannot be used against him 
under s. 27, Evidence Act. 

[23] There is no bar however to the fact of 
discovery of and the possession of the deceased’s 
ornaments by the accused being used against 
him. In Kallam Narayana v. King.Emperor , 
66 Mad. 231 : (A. I. R. (20) 1933 Mad. 233 : 34 
Cr. L. J. 481) it has been held that under s. 114, 
Evidence Act, the Court is entitled, if it appears 
reasonable in all the circumstances of the case, 
to draw an inference that an accused person 
committed a murder or took part in its com. 
mission, from the facts that he is found in posses¬ 
sion of property proved to have been in the 
possession of the murdered person at the time of 
the murder or is able to point out the place 
where such property is concealed and admits 
having concealed it there and that he fails to 
give any explanation of his possession of the pro¬ 
perty which can reasonably be accepted. 

[24] We have therefore to consider the ex- 
planation which the acoused has offered about 
the possession of these ornaments which he now 


admits had belonged to Mt. Rewa. (Their Lord¬ 
ships considered the explanation offered by tho 
accused that the ornaments were given to him 
by Mt. Rewa herself about 4 days before her dis¬ 
appearance and held that it could not bo believ¬ 
ed. Their Lordships then continued.) 

[25] The accused’s possession of the orna¬ 
ments belonging to the deceased woman soon 
after her murder is material evidence against 
the accused not only on the charge of robbery 
but also on the charge of murder. In Emperor] 
v. Chintamoni Shahu, a. i. r. (it) 1930 cal. 
379 : (31 cr. L. J. 1229) Pearson and Jaok JJ. 
have made the following observations: 

‘‘The learned Judge In his charge has rightly referred 
to the principle oited in Emperor v. Ncatnatullah, 17 
C. W. N. 1077 : (14 Cr. L. J. 556) that the possession 
of stolen goods recently after the loss of them may be 
indicative not merely of the offence of larceny, or of 
receiving with guilty knowledge, but of any other moro 
aggravated crime which has been connected with theft; 
this particular fact of presumption commonly forme 
also a material element of evidence in cases of murder, 
which special application of it has often been emphati¬ 
cally recognized. The presumption would be parti¬ 
cularly applicable where, as in the present case, there is 
satisfactory proof that the necklace was habitually 
worn by the deceased and that she was actually seen to 
be wearing it on the evening before the murder.” 

These observations have our respectful concur, 
rence and they are quite apposite to the facts 
proved in this case. 

[26] Another circumstance wbich has been 
proved against the accused is the presence of 
bloodstains on his dhoti and shirt, Arts, o and P. 
He has admitted that they were seized from 
him and that they belonged to him. About these 
the Chemical Examiner’s report, Ex. P-26, is 
that minute bloodstains were detected on these 
articles and the Imperial Serologist’s report, 
Ex. P-31, states that they are stained with human 
blood. The acoused offered no explanation of 
bloodstains on these garments. They are no 
doubt described by the Chemical Examiner as . 
minute and if the bloodstains were the only 
circumstantial evidence to be considered against 
the accused their minuteness would have render¬ 
ed this evidence inconclusive. But here we have 
to consider this piece of evidence as one of the 
several circumstances proved against the accused 
and the cumulative effect of them all. 

[27] The accused’s version that Mt. Rewa 
had been murdered by her other relatives is so 
violently absurd that we have no hesitation in 
rejecting it. We find here one thing which has, 
been proved beyond doubt, namely that Mt. 
Rewa had the ornaments on her person when 
she left the house and when she was last seen 
alive and that the circumstances in which she 
was found killed, severance of her feet and die- 
appearance of her ornaments, show that she was 
murdered for the sake of her ornaments. The 
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.accused wa3 the person with whom she had been 
last seen alive though it was at a spot a con¬ 
siderable distance away from the stop where she 
.was killed. All the ornaments which were mis¬ 
sing from her person have been traced out to be 
in possession of the accused and were with him 
'scon after 4th September 1947 on which she must 
have been killed. The explanation offered by 
■him about the possession of the ornaments has 
been found not to be acceptable. The stains of 
(human blood though mintue have been found on 
his dhoti and shirt and he has not been able to 
give any satisfactory explanation. When all 
these circumstances are considered together we 
can only come to the conclusion that the accused 
was the person who committed the murder of 
Mt. Rewa and removed the ornaments from her 
body. 

[293 We accordingly uphold the convictions 
of the accused both under Ss. 302 and 392, Penal 
Code. This was a brutal murder for the sake of 
ornaments of a woman who due to love intrigue 
had been confiding in the accused. There is 
absolutely no extenuating circumstance and the 
penalties imposed by the learned Additional 
Sessions Judge are quite proper. We accordingly 
confirm the sentences including the death sen¬ 
tence and dismiss the appeal. 

r.g.d. Appeal dismissed. 

^A. I. R. (36) 1949 Nagpur 282 [C. N. 110.] 
Bose A. C. J. and Mudholkar J. 

Hasanali s/o Mohomedali — Defendant — 
Appellant v. Dara Shah s/o Cooverjee Dun - 

gore—Plaintiff—Respondent. 

First Appeal No. 8 of 1942, Decided on 12th July 
1948, from decree of 2nd Sub-Judge, 1st Class, Nagpur, 
D/-12th January 1942. 

*(a) Evidence Act (1872), S. 114—Price of article 
at issue — Catalogue supplied by manufacturers is 
not hearsay—Evidentiary value of catalogue stated. 

Where the question at issue is the price of an article, 
the catalogue supplied by the manufacturers is not 
hearsay. It is a statement put out by the sellers re¬ 
garding the price at which they are prepared to sell. If 
A walks into a shop and asks the shop-keeper the price 
at which he is prepared to sell a particular article his 
answer to A is not hearsay, and when A enters the 
box and tells the Court what the shop-keeper told him. 
he gives direct evidence of a relevant fact. So also, if 
instead of giving an oral answer the shopkeeper had 
replied in writing his letter would not be hearsay and 
it could be proved by A who received it. Similarly, 
when a firm broadcasts a catalogue of its prices that is 
only a variation of a letter and embodies the statement 
of the firm regarding the price at which it is prepared 
to sell its articles. Any person who receives tbe cata¬ 
logue can prove it and thus prove the statement made 
•by the firm regarding the prices at whioh it is prepared 
•to sell: Cliguotv. United States, 3 Wall. 114 and Fentr- 
stein v. United States, 3 Wall. 145, Ref. [Para 13] 
Evidence of this kind is far safer evidence than the 
evidence of witnesses called by a party to prove hl3 
•case. [Para 19] 


A. I. R. 

(b) T. P. Act (1882), Ss. 106 and 116 — Tenant 
continuing in possession after determination of 
tenancy without consent of landlord—Tenancy by 
sufferance is created — Notice to quit is not re¬ 
quired. 

Where a tenant continues in possession after the 
determination of the tenancy, without the consent of 
the landlord, he is a tenant on sufferance and not one 
at will. He is no better than a trespasser and no ques¬ 
tion of notice to quit can arise. [Para 21] 

In such a case, all that the landlord can get is com¬ 
pensation for use and occupation. The rent is a fair 
measure of compensation. [Para 21] 

Annotation : (’45-Com.) T. P. Act, S. 105, N. 37 ; 
S. 106, N. 24; S. 116, N. 1. 

(c) Interest Act (1869), S. 1 — “Sums certain” — 
Certainty of amount must exist at time of promise. 

The certainty required under S. 1 must exist at the 
time when the promise is made. The “sum” need not 
be set out in figures and if it can be ascertained with 
certainty by mere mathematical calculations it is a 
“sum certain”, but it is not a “sum certain” within the 
meaning of the Act unless these calculations can be 
made at the time of the agreement : 7 M. I. A. 263 
(P. C.); A. I. R. (16) 1929 P. C. 185 and (1893) A. C. 

429, Rel. on. [ Para 

Where under a lease of a factory for 3 years the 
lessee agreed to pay the lessor a certain commission on 
all the sales it is true the sum agreed could have been 
ascertained by arithmetical calculation on the date 
specified, but as this could not have been done at the 
date of the agreement and as this also depended upon 
the contingency that there should be sales on which 

commission could be calculated the Act does not apply. 

[Para 31] 

Annotation : (’46-Man.) Interest Act, S. 1, N. 2. 

Fide Hussain and D. V. Bhalerao—tot Appellant. 

J. M. Thakar —for Respondent. 

Judgment.— This judgment will govern First 
Appeal no. 8 of 1942 and the cross appeal, First 
Appeal No. 41 of 1942. 

[ 2 ] The suit out of which these appeals arise 
is an offshoot of two suits which were decided 
by thi9 Court in First Appeal no. 57 of 1940. The 
present suit is based on a contract, Ex. P-1, dated 
6th January 1936. The earlier suits related to 
matters prior to this date. 

[3] The plaintiff and his brother Byramji 
owned a hosiery factory whioh Byramji managed. 
Byramji died in December 1935 and the plaintiff 
then decided to lease the factory to the defen¬ 
dant for a period of three years. The defendant 
agreed, and a lease-deed, Ex. P 1, was executed 
on 6th January 1936. Under it the defendant 
took over the factory with its machinery etc., 
and agreed to run the factory for three years 
and agreed to pay the plaintiff a commission of 
7* per cent, on all sales. At the end of the lease 
the defendant was to retiirn the machinery in 
the same condition as it was when given. 

[ 4 ] Before the lease had rnn its course the 
parties fell out, and the defendant put an end to 
the lease by a notice, Ex. D-l, dated 19th Septem» 
her 1938. According to this notice the lease was 
to terminate on 25th December 1938 and the 
defendant called on the plaintiff to take over the 
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factory on or after that date, but the plaintiff 


actually re-entered on 12th February 1339. 

[5] The plaintiff’s case is that the defendant 
has not paid his commission, that a portion of 
the machinery was returned in a damaged con¬ 
dition and that other portions were not return¬ 
ed at all. He, therefore, sued for (l) commission, 
(2) damages for such of the machinery as was 
returned in a damaged condition, and (3) the 
value of two machines and parts which were not 
returned. 

[6] A shop was attached to the factory. The 

defendant agreed to pay Rs. 70 a month to the 

plaintiff for the rent of this shop. He omitted to 

pay for the months of January and February 

1939; so a claim for Rs. 140 was added under 

this head. The plaintiff also claimed interest on 

the unpaid commission. 

* * * 

[7] The lower Court deoreed the claim as 

follows : For commission claimed and tentatively 

valued by the plaintiff at Rs. 2500 a sum of 

Rs. 2934-12 9 was decreed. Out of the Rs. 2114 

claimed as compensation for damaged machinery 

a sum of Rs. 1664 4 0 was decreed. The whole of 

the Rs. 512 claimed for non-delivery of certain 

maohines was decreed, and out of the R3. 140 

claimed for rent for two months Rs. 70 was 

decreed for one month. The rest of the claim 

was dismissed. 

* . * * 

[8] Both sides have appealed. 

* * * 

[9] As regards the R3.512, claimed and 
decreed for short delivery, the defendant's 
learned counsel said that he did not challenge 
the finding that the two machines to which thi3 
relates were not returned to the plaintiff and 
that the defendant is liable for their price. What 
he challenged was the valuation. 

[10] Of the rs. 512 a sum of rs. 500 was 
claimed by the plaintiff for a Harrison circular 
knitting machine and Rs. 12 for an Emery wheel 
machine. The plaintiff stated as P. w. 2 ‘that 
the pre-war price of the knitting machine was 
Bs. 500. He filed an English catalogue which 
shows that the pre-war price in England of a 
machine of this type having 200 needle grooves 
in the cylinder was £24-15-0. In his deposition 
he said £24-6 0; but that is probably a slip. He 
said that the customs, freight and packing 
brought the total up to Rs. 500. The catalogue 
is Ex. P-33. He proved that he had written to 
the manufacturers in England regarding the 
price and had received a reply from them, 
Ex. P-32, whioh enclosed the catalogue Ex. P-33. 

[ 11 ] . The admissibility of the catalogue Ex. p-33 
was challenged, but we will deal with that later. 
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At the moment all we will say is that tbo plain¬ 
tiff does not say that his knowledge regarding 
the price, which ho puts at Rs. 500, is only based 
on the catalogue or that it i3 based on hearsay 
evidence. No objection was taken to the admis¬ 
sibility of his statement at the time, nor was he 
cross-examined as to his means of knowledge. 
Therefore when he says “It was worth Rs. 500” 
there is no reason why we should assume that 
his means of knowledge is limited to the cata- 

logue or is based upon hearsay evidence. 

* * * * 

[12] The admissibility of the catalogue Ex. P-33 
was challenged on the ground that the state¬ 
ments in it were hearsay and that unless the 
sellers or the manufacturers were called the 
catalogue could not be admitted, and as regards 
the plaintiff’s evidence it was challenged on the 
ground that he based bis knowledge on the 
catalogue and consequently bis evidence was 
also inadmissible because of the hearsay rule. 

[13] We have already dealt with the plain¬ 
tiff’s evidence and held that it is not shown to 
be hearsay. As regards the catalogue, it is not,I 
in our opinion, hearsay. It is a statement put 
out by the sellers regarding the price at which 
they are prepared to sell. If A walks into a 
shop and asks the shop-keeper the price at 
which he i3 prepared to sell a particular article 
his answer to A is not hearsay, and when A 
enters the box and tells us what the shop-keeper 
told him, he gives direct evidence of a relevant 
fact. So also, if instead of giving an oral answer 
the shop-keeper had replied in writing his letter 
would not be hearsay and it could be proved by 
A who received it. Similarly when a firm broad¬ 
casts a catalogue of its prices that is only a 
variation of a letter and embodies the statement 
of the firm regarding the price at which it is 
prepared to sell its articles. Any person who 
receives the catalogue can prove it and thus 
prove the statement made by the firm regarding 
the prices at w'hich it is prepared to sell. 

[14] This point arose in the Supreme Court 
of the United States in Cliquot v. United States, 

3 wall. 114. The question at issue was the price 
of Cliquot’s champagne. A witness entered the 
box and said that when he went to enquire 
about the prices at a certain firm in Paris he 
was handed a current price list, and he produced 
this list in evidence. Its admissibility was ob¬ 
jected to on the same grounds as here. The 
Court held at p. 141: 

“We think the price-current i3 not liable to the 
objection that it was hearsay. It was prepared and 
used by the party who furnished it in the ordinary 
course of bis business. It is as little liable to that ob- 
jection a3 the entries in the boobs ol the dealer, or his 
answers to the inquiries of a witness .... It wa3 
dearly relevant. What effect it should have, in connec- 
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lion with the other evidence adduced by the parties, 
was a question for the jury.” 

The Court also said : 

“while Courts, in the administration of the law of 
evidence, should be careful not to open the door to 
falsehood, they should be equally careiul not to shut 
out truth. They should not encumber the law with rules 
which will involve labour and expense to the parties, 
and delay the progress of the remedy—itself a serious 
evil—without giving any additional safe-guard to the 
interests of justice.” 

[15] The same question arose in Fenerstein 
v. United States, 3 WALL. 145. In that case let* 
ters even to third parties from foreign dealers 
in regard to the price of an article in a foreign 
country were held to be admissible.. The Court 
eaid: 

“We think the letters in question in this case were 
properly admitted . . . The rule rests upon the conside¬ 
ration that the entry, other writing, or parol declara¬ 
tion of the author, was within his ordinary business 
... he has full knowledge, no motive to falsehood, and 
there is the strongest improbability of untruth. Safer 
sanctions rarely surround the testimony of a witness 
examined under oath. The rule is as firmly fixed as the 
more general rule to which it is an exaeption. Modern 
legislation has largely and wisely liberalized the law of 

evidence.” 

[16] Sarkar also refer3 to thi9-in 7th Edn., 
of his Indian Evidence Act, at p. 702 and quotes 
an American case to the following effect: 

“As a matter of fact, such reports, which are based 
upon a general survey of the whole market are con¬ 
stantly received and acted upon by dealers, are far more 
satisfactory and reliable than individual sales or in¬ 
quiries.” 

[ 17 ] In India the rule is embodied in S. 114, 

Evidence Act: . . . 

“The Court may presume the existence of any fact 
which it thinks likely to have happened, regard being 
had to the common course of . . . private business, in 
their relation to the facts of the particular case.” 

[18] As we have pointed out, the statements 
embodied in the catalogue are not hearsay. They 
are the direct invitations issued by the sellers 
for offers of purchase and embody statements 
of the prices at which the goods can be obtained. 
We know that the catalogue was issued in the 
common course of private business and that 
thiB is the natural way in which firms conduct 
their business. It is in the last degree unlikely 
that the figures in it do not represent the prices 
at which the firm was prepared to sell. We hold 
that Ex. P-33 is admissible in evidence. 

[19] As regards the weight to be attached to 
this, and to the evidence of P. W. 2, as the 
learned Justices of the United States’ Supreme 
Court observed, evidence of this kind is far safer 
evidence than the evidence of witnesses called 
by a party to prove his case. Then also there is 
the fact that there is no counter evidence, quite 
apart from the fact that the defendant has 
never specifically questioned the values given by 
the plaintiff. 
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[20] The Bs. 500 claimed is the pre-war price- 
of the machine, but we have it from the defen¬ 
dant's witness, D. w. 2, that hosiery machines 
were not available at the relevant dates because- 
of the war. It follows that prices rose enor¬ 
mously. P. W. 2 says that they rose 75 per cent. 
Accordingly we agree with the lower Court that 
Rs. 500 is a fair and proper price for the hosiery 
machine. 

* * * * 

[21] As regards the claim for rent, the plain¬ 
tiff was given rent up to 6th February 1939, but 
he did not receive the premises till 12th Febru¬ 
ary 1939. We agree that he should be given rent 
in the shape of damages for use and occupation 
for the remaining Bix days. This rent comes te 
Rs. 14. The plaintiff’s learned counsel argues that 
in lieu of notice he was entitled to a full month’s 
rent, but ss. 106 and 116 , T. P. Act, do not apply 
here. The defendant continued in possession in 
this case without the consent of the landlord , 
and so was a tenant on sufferance and not ona 
at will. Therefore he was no better than aj 
trespasser and no question of notice can arise: 
See B. B. Mitra’s Transfer of Property Act, 
9th Edn. p. 718. In our opinion all the plaintiff 
can get here is compensation for use and occu¬ 
pation. The rent is a fair measure of compensa- 
fcion. He is entitled to six days’ more rent, and 
accordingly we award him an additional Rs. 14 
under this head. 

[22] The plaintiff claims interest on the un¬ 
paid commission. He relies on the Interest Act. 
In our opinion, the Act does not apply. 

[23] The relevant portion of the Interest Act 
is as follows: “Upon all debts or sums certain 
payable at a certain time.” In Juggomoliun 
Ghose v. Manickchand, 7 M. I. A. 263 : (1 sar. 
631 P. O.) their Lordships, construing this part of 
the Act, held that: 

“The certainty required must exist at the time when 
the promise is made; and, therefore, that the Act does 
not in this part affect debts contingent in amount, and 
time of becoming due; a construction strictly conform¬ 
able to the natural meaning of the language used.” 

[24] In their Lordships’ case the debt or sum 
due was not certain at the time the agreement 
was made. All that was certain was that it could 
be ascertained with certainty on the happening 
of a certain event at a stated future time. In 
other words, the sum in question there only 
became certain after the agreement and was not 
certain at the time the agreement was made. The 
contract in their Lordships’ case was as follows: 

“If, at the next ensuing public sale, the average price 
per chest of Patna opium should rise above I3w # 
the defendants promise to pay the difference between 
Ks. 1,300 and such average price.'* 

[25] It is obvious that at the time specified in 
that agreement, namely, the date of the public 
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sale the sum agreed to be paid could be deter- 
mined with certainty, but not at the date of the 
agreement. The Privy Council held in respect of 
this: 

“That any suoh difference would ever exist was quite 
unoertain . . . If there Bhould be any difference, what it 
•would amount to was equally uncertain.” 

So also in our case. It was a matter of uncertainty 
at the date of the agreement, Ex. p-i, whether 
there would be any commission at all and if so 
how much it would come to. After all, though 
the parties contemplated sales it might in a con¬ 
ceivable contingency have happened that there 
would be no sales at all. Equally it was impos¬ 
sible, at the date of the agreement, to say what 
the commission would amount to at any given 
point oftime. 

[26] The Privy Counoil also held that in 
their case the time was uncertain though it was 
as much capable of ascertainment with exactitude 
once the event happened as was the price payable. 
But as that ascertainment was not possible at 
the date of the agreement their Lordships held 
that there was uncertainty within the meaning 
of the Interest Act. 

T26a] We quite agree that the ‘sum’ need not 
be set out in figures and that if it oan be ascer¬ 
tained with cerfaainty by mere mathematical 
calculations it is a 'sum certain/ but it is not a 
"sum certain” within the meaning of the Act 
unless these calculations can be made at the 
time of the agreement. 

[27] The Privy Council case referred to was 
followed in a later deoision of their Lordships, 
Maine £ New Brunswick Electrical Power Co, 
v. A. M. Hart, a.i.r. (16)1929 p c. 185 atp. 188: 
<119 I. c. 616). The facts in the later Privy Council 
case are rather different from the ones we have 
here, but their Lordships reiterated the principle 
laid down in their earlier decision and held that 

“a snm certain is not payable by the written instru¬ 
ment at a time certain if its payment is contingent upon 
events whiob may never happen and the amount paya¬ 
ble is capable of ascertainment only if and when those 
events happen.” 

In the later case their Lordships also refer to an 
English decision of the House of Lords, London 
Chatham and Dover Bailway Co. v. South Eas¬ 
tern Railway Co., 1898 a. c. 429 at p. 436 : (63 L. J. 
ch. 93). The wording of the English Act is the 
same as that of the Indian Act, and their Lordships 
have held that a reference to English cases is 
permissible in the construction of the Indian Act. 

[ 28 ] The position in the House of Lords* case 
•was this. The argeement contained the follow, 
ing clauses. (We have simplified the actual 
clauses because the actual olauses contain 
matter not relevant on this point.) (l) That a 
joint agreed aocount should be compiled from 
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the ordinary accounts and bo exchanged bo- 
tween the two rival railway companies at a 
specified time, ( 2 ) that payment of not less than 

75 per cent, was to be made on account of the 
balance appearing due. It is evident that tho 
amount to be paid was capable of exact com. 
putation once the date of exchange of the ac¬ 
counts was reaohed. Kekewicb J. held at tho 
trial in the report of the case contained in 
London , Chatham and Dover Railway Co. v. 
South Eastern Railway Co., (1902) l ch. 120 

at p. 127 : (61 L. J. Ch. 294) that. 

“To my mind, it is perfectly clear that there is a 
provision for payment of a certain sum, that is to say, 
a sum appearing on the face of the accounts exchange!, 
to be paid on a certain day, that is on 15th of June, 
and the fact that it depends on accounts which are to 
be exchanged between the'parties, cannot, according to 
any rule of which I am aware, make the slightest diffe¬ 
rence, provided the accounts are exchanged. An agree¬ 
ment to do that whioh A. B. determines is when A. B. 
has determined it as certain as an agreement to do the 
thing specifying it, instead of mentioning that it de¬ 
pends upon the determination of A. B.” 

[29] The Court of appeal overruled the learned 
Judge. The appellate decision is reported io the 
same volume and commences at p. 138. Lindley 
L. J., agreed that 

“The Act, as construed by the Exchequer Chamber 
requires that the contract shall ascertain the sum and 
the time; the certainty of both must appear from the 
contract. But still if all the elements of certainty appear 
by the contraot, and nothing more is required than an 
arithmetical computation to ascertain the exact sum or 
the exact time for payment, that will be sufficient.” 

But he held that in the case in question these 
elements were not present. 

[30] The House of Lords upheld the Court of 
appeal, and the decision of their Lrodships is to 
be found in London Chatham and Dover Rail - 
way Co. v. South Eastern Railway Co., ( 1893 ) 
A.C. 4295(63 L. j. ch. 93). At p. 436 the Lord Chan¬ 
cellor Lord Herschell said: 

“But here the payment of this 75 per cent, was really 
provisional only. No doubt it was contemplated as very 
unlikely that there would be any rectification or verifi¬ 
cation of the accounts which would make a difference 
of more than 25 per cent. Nevertheless, if it had ap¬ 
peared that in reality, owing to errors in the accounts, 

76 per cent, exceeded the amount due, that would have 
had to be adjusted by some kind of re-payment or re¬ 
ctification in a subsequent account; and, therefore, this 
is not really a provision for the payment of a debt or a 
sum certain absolutely from one party to the other; it 
is at best a provisional payment whioh may have to be 
undone by a subsequent adjustment.” 

[81] As we have said, in one case it is true 
the sum agreed could have been ascertained by 
arithmetical calculation on the date specified, but 
as this could not have been done at the date of 
the agreement and as this also depended upon 
the contingency that there should be sales on 
whioh commission could be calculated the Act 
does not apply. We dismiss the cross appeal, so 
far as it relates to interest. 


Hasanali v. Dara Siiah 
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[32] The result is that the cross appeal i3 al. 
lowed to the extent of rs. 214 and the rest of it 
is dismissed. Costs will be in proportion to success 
and failure. 

V.B.B. Order accordingly. 
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Mudholkar J. 

The Central Bank , Yeotmal Ltd. — Defen¬ 
dant-Appellant v. Vyankatesh Bapuji — 

Plaintiff—Respondent- 
Second Appeal No. 665 Of 1944, Decided on 20th 
Auguet 1948, from appellate decree of Addl. Dist. 
Judge, Yeotmal, D/- 3rd July 1944. 

Contract Act (1872), Ss. 2 and 3 —Resolution by 
certain bank—Under resolution land to be sold to 
plaintiff under 25 years’ scheme — Plaintiff to exe¬ 
cute lcabuliyat every year in favour of bank —Date 
of commencement of lease not settled — Resolution 
not communicated to plaintiff — Suit by plaintiff 
for specific performance —Held in absence of com¬ 
munication there was no contract between parties 
—Condition regarding execution of kabuliat offend¬ 
ed against provisions of S. 21 (g), Specific Relief 
Act—Specific Relief Act (1877), S. 21 (g). 

A certain bank passed a resolution by which certain 
land belonging to the bank was to be sold to a person 
for Rs. 600 under a 25 years’ scheme. The sale-deed 
was to be executed at the end of 25 years. The con¬ 
sideration for the sale was to be equated over that 
period. The land was, however, to be cultivated by the 
person and he was to execute a kabuliat in favour of 
the bank every year. No date for the commencement 
of the lease was settled. Before the passing of the 
resolution the Secretary of the Bank ascertained from 
the person whether he would purchase the land under 
the scheme and the latter showed his willingness. The 
resolution was not communicated to the person. In a 
suit for specific performance by the latter : 

Held that (1) whatever transpired between the parties 
did not amount to a contract in law since the resolu¬ 
tion of the bank was not communicated to the plain¬ 
tiff. The talk between the Secretary of the Bank and 
the plaintiff was nothing more than an enquiry on 
the one hand and assurance on the other. 

[Paras 8, 13 and 26] 

(2) Assuming that there was a contract between the 

parties the condition for execution of a kabuliat by the 
plaintiff every year offended against the provision of 
S. 21 (g), Specific Relief Act. [Para 6] 

(3) If the contract was looked at as an agreement 
to grant a lease, then since it did not specify the date 
from which the lease was to commence it could not be 
specifically enforced *. A. I. R. (8) 1921 P. C. 71, Foil. 

[Para 7] 

Annotation : (’46-Man.) Contract Act, S. 4, N 1; 
Specific Relief Act, S. 21, N 6. 

2?, S. Dabir —for Appellant. 

A. V. Khare and N. L. Belekar —for Respondent. 

Judgment. — This is defendant’s second 
appeal from a decree for specifio performance. 

[2] According to the plaintiff-respondent, there 
was a contract between him and the appellant 
Bank for the purchase of half share in field 
survey ll/l of Uttarwadhona, belonging to it. 
The sale.deed, however, was not to be executed 
immediately, but after 26 years. In the mean, 
while, according to the respondent, the consi. 


deration for the sale, Rs. 600 together with 
interest thereon at 4o per cent. per annum wa9 
to be equated over that period. The field was, 
however, to be cultivated by the respondent and 
he was to execute a kabuliat in favour of the 
appellant every year. No date for the com¬ 
mencement of the lease was settled. In spite of 
these allegations, the respondent olaimed that 
the appellant be ordered to execute a sale-deed 
in his favour " as per terms under 25 years’ 
scheme for the amount of Rs. 600. ” 

[3] The appellant admitted that there was an 
agreement to give a lease of the field in question 
to the respondent for 25 years, but denied that 
a sale-deed was to be executed by it in the 
respondent’s favour. According to the appel¬ 
lant, the respondent himself resiled from the con¬ 
tract and is, therefore, not entitled to maintain 
the suit. 

[4l The first Court dismissed the respondent’s 
suit but its decision was reversed by the lower 
appellate Court which passed a decree in the 
respondent’s favour in the following terms: 

" In its place it is decreed that the defendant shall 
abide by the 25 years’ scheme In respeot of the field m> 
suit. The plaintiff is not entitled to the execution of 
any sale-deed and he should execute a kararnama in 
favour of the defendant in respect of the field in suit 
and the instalments payable on the line of Ex. D-10. ’ 

[ 5 ] The appeal must succeed on the short 
ground that the contract, as alleged by the 
respondent, requires the performance of a con¬ 
tinuous duty extending over a period longer 
than three years from the date of the contract,, 
and consequently offends against the provisions' 
of S. 21 (g), Specific Relief Act. As I have 
already stated, one of the terms of the contract 
alleged by the respondent is that he wa3 to 
execute in the appellant’s favour a kabuliat 
every year. This term is analogous to the one 
contained in the illustration to S. 21 (g), Speci¬ 
fic Relief Act. That illustration runs thus: 

“ A contracts to let for twenty-one years to B, the 
right to use such part of a certain railway made by A 
as was upon B's land, and that B should have a right of 
running carriages over the whole line on certain terms,, 
and might require A to supply the necessary engine- 
power, and that A should during the term keep the 
whole railway in good repair. Specifio performance of 
this contract must be refused to B. ” 

[6] Just as ‘a’ in this illustration was to- 
supply engine power and keep the railway in 
good repair throughout the period of 21 years, 
so was the respondent required to execute a 
kabuliat every year. This was a continuous duty 
in the sense that it had to be performed annu¬ 
ally for 25 years. That is precisely what cl. (g) 
of S. 21 prohibits and, therefore, the contract 
must be held to be specifically unenforceable^^ 

[ 7 ] If the contract is looked at as an agreej 
ment to grant a lease, then, since it does not 
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specify the date from which the lease is to com. 
mence, it cannot be specifically enforced as held 
in Girtbala Dasi v. Kalidas Bhanja and 
others , A. I. R. (8) 1921 P. 0 . 71: (57 I. C. G26). 

[8] There is, however, another and perhaps 
weightier ground on which also the appeal must 
succeed. That ground is that whatever trans¬ 
pired between the parties does not amount to 
a contraot in law. 

[9] The faots, material to the appeal and as 
alleged by the respondent, are these: (a) That 
there was a talk about the transfer of the appel- 
lant’s share in s. No. li/i in favour of the respon- 
dent, (b) That the appellant bank actually 
passed a resolution on 25th June 1939 to the effeot 
that the land should be sold to the respondent 
for Rs. 600 and that he may be allowed to 
pay the amount as per terms of the scheme, 
(c) That it is the practice of the bank to give a 
copy of the resolution to the party concerned so 
that he can make an application to it for pur. 
chasing the property, (d) That the applicant did 
not get a copy of the resolution even though he 
applied for it on 22nd October 1939 and on a 
number of times thereafter, (e) That the appel- 
lant informed the respondent on 26th October 
1939 that the copy would be supplied only after 
the Registrar’s sanction to the sale was reoeived. 
(f) That a copy was supplied to him only on 
20 th February 1941. (g) That the appellant did 
nothing to complete the agreement and later 
changed the "25 years’ scheme" into "10 years’ 
scheme.’’ (h) That the bank asked the respon- 
dent to purchase its joint half share in S. No. li/l 
for Rs. 600. (i) That the respondent agreed to 
purchase it under the terms of the 25 years’ 
scheme, (j) That after the resolution dated 25th 
June 1939 was passed, the respondent has been 
cultivating the land in suit, (k) That he has been 
paying the annual instalment of Rs. 40/8/- since 
then. (1) That though the bank was to execute 
a sale-deed in the respondent’s favour, it did not 
do so. 

[10] The material facts alleged by the appel¬ 
lant are as follows: (a) That the bank owns a 
joint i share in S. No. ll/l and that the respon¬ 
dent cultivated the whole of s. No. li/l, half as 
an occupant and half as the bank’s lessee, (b) 
That a resolution, as alleged by the respondent, 
was passed by the bank on 25th June 1939. (c) 
That there was an agreement to give a lease of 
the suit property for 25 years as per scheme 
framed by the bank, (d) That the respondent 
is not cultivating the suit land as per terms of 
the soheme or paying the bank lease money at 
Bs. 4.0/8/- per annum from 25th June 1939 on. 
wards, (e) That the bank was not to execute a 
sale-deed in the respondent’s favour and that 
when land is given ‘on scheme*, no sale-deed was 


to be executed by the bank until all the terms 
of the scheme were complied with and full pur¬ 
chase-money was paid, (f) That a person accept¬ 
ing the scheme was to execute a kabuliyat an¬ 
nually for an amount equal to the instalment, 
so that if there was any default, tho bank could 
immediately resume possession, (g) That the res¬ 
pondent himself resiled from the contract and 
declined to execute the lease, but forcibly culti¬ 
vated the field, (h) That upon being dunned 
several times by the bank and threatened with 
legal action, he procured his son-in-law to exe¬ 
cute a kabuliyat in the bank’s favour on 2 Gth 
October 1989 and mentioned rs. 32/s/- as rent 
for the year 1939-40. (i) That subsequently the 
respondent began executing kabuliyat forRs. 50 /- 
per annum in the bank’s favour, without refer¬ 
ence to the scheme, (j) That the contract in 
respect of the suit land never subsisted, (k) That 
even as late as 6th January 1941 and 7th Janu¬ 
ary 1942, the respondent admitted that the agree¬ 
ment between him and the bank is not confirmed 
and offered to take the land under the 10 years’ 
scheme. (1) That there is no practice for the 
bank to give a copy of its resolution to the party 
concerned. 

[11] Thus it is clear that the parties are agreed 
that a resolution was passed to the effect that 
the land in suit was to be sold to the respondent 
under the 25 years’ scheme. The question is 
whether this is an offer or an acceptance of an 
offer. If it is the former, then whether it is ac- 

cepted ; if the later, whether it was communicated 

to the respondent. For a contract cannot come 
into existence unless an offer is accepted and the 
acceptance communicated to the offeror. 

[12] It is clear from the evidence of D. w. l 
Ganesh Fadnis, the then manager of the appel-' 
lant bank as also from the report (ex. D-13) 
made by the Honorary Secretary of the bank on 
6th June 1939 that initiative in the matter of 
sale was to be taken by the bank. This is what 
the report says : 

“I think the bank should give that undertaking to 
him provided that when he would purchase £ share in 
S. No. 11/1, he should at the same time purchase the 
remaining J share in this field whioh already belongs 
to the bank for Rs. 600. I ascertained from him whe¬ 
ther he is prepared to accept this condition and he 
showed his willingness for the same.” 

Ganesh says: 

“It was in addition suggested that the bank’s share 
in S. No. 11/1 be given to the plaintiff for Rs. 600. This 
undertaking of purchase of bank share in S. No. 11/1 
was to be given by the plaintiff.” 

Then Ganesh says that a resolution was accord¬ 
ingly made. The relevant portion of that re- 
solution is as follows: 

“Further resolved that half share in S. No. 11/1 
which belongs to the bank be sold to him for Rs. 600. 
He may be allowed to pay this amount as pgr terms of 
the scheme.” 
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[13] It is true that before making his report, 
the Honorary Secretary ascertained from the 
respondent whether he would purchase the suit 
land and it is after being satisfied that he would 
that he made the report. That, however, was 
nothing more than an enquiry on the one hand 
land an assurance on the other. It could not in 
law bring into existence even an offer, much 
less a contract. Even the respondent doe3 not 
plead that he understood the talk that way. The 
report of the Honorary Secretary makes it clear 
that he was only making a suggestion to the 
bank and that he was satisfied about the respon¬ 
dent’s willingness to accept it, if the bank were 
to act upon the suggestion. Moreover, the Hono¬ 
rary Secretary could not, and i3 not alleged to, 
represent the bank in the informal talk he had 
with the respondent. 

[ 14 ] The offer then bad to come from the bank. 
Did it make one ? True, it passed a resolution. 
But then, does a mere passing of a resolution 
suffice? A formal resolution is to a corporate 
body what a mental resolve is to an individual. 
Unless it is communicated, it is not capable of 
acceptance. Section 8, Contract Act, runs thus; 

“The communication of proposals, the acceptance of 
proposal, and the revocation of proposals and accept¬ 
ances, respectively, are deemed to be made by any act 
or omission of the party proposing, accepting or revok¬ 
ing, by which he intends to communicate such-proposal, 
acceptance or revocation, or which has the effect of 
communicating it.” 

By passing the resolution, could the bank 
have intended to communicate an offer to the 
respondent ? Did this act even have the effect 
of communicating the resolution to him ? 

[16] The respondent says that he was not 
given a copy of the resolution and that despite 
several applications, he obtained one only as late 
as on 20th February 1941. What does it show? 
It seems to me to be clear that the bank did not 
want to communicate the offer to him, at least 
for the time being. 

[16] There was a reason for it, no matter whe¬ 
ther it was a good one or not. The bank’s then 
Manager, Ganesh (d. w. l) and the Chief 
Group Officer Gangadhar (d. w. a) both say 
that the resolution was "detained” as the matter 
was referred to the Registrar of the Co-operatiye 
Societies. That was because the land to be sold, 
unlike other lands coming under the sanctioned 
25 years’ scheme, belonged to the bank. 

[17] The respondent also admits that this is 
what he was told and what he understood. In 
paras. 20 and 22 of his deposition, he says: 

“The Buit field waa to remain (with) me with the same 
conditions as in the case of my three fields. But this 
was to be after permission to purchase bank share 11/1 
was given to me............On 26th June 1939,1 was told 

that the bank share in 11/1 would be given after sanc- 
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tion from the registrar and till then copy of resolution 
relating to that share would not be given,” 

and again in para. 33, he says: "The fourth 
one i.e., the one in suit was not included as it 
was not finally formulated in a scheme.” 

[18] In these circumstances, can it be said 
that an offer was made by the bank to the res¬ 
pondent on 25th June 1939 when it passed a re¬ 
solution deciding to sell the suit land to him? 
I am clear that it cannot. 

[19] There is nothing whatever on record to 
show that the bank in any manner communicated 
the offer to the respondent or did anything which 
had the effect of communicating it to him. It 
follows from this that there was no basis what¬ 
ever for a contract. 

[20] Had the offer been communicated to the 
respondent, he would have included the field in 
the Jcararnama (Ex. D-10) which he executed in 
the bank’s favour on 5th June 1941. The kabu - 
liyats he has executed after 1939 have no re¬ 
ference to the scheme. Then the lease money 
payable was Rs. 60 per annum. Under the scheme 
it would have been Rs. 40-8-0. Had he received 
the offer, he would not have executed these 
particular kabuliyats at all. 

[21] Then there are his applications, Exs. D-il, 
D-12 and D-14 to D-19 sent to the bank between 
22nd October 1942 and the notice (Ex. D-13) dated 
9th March 1942. In none of these does he say 
that he was informed of the resolution by the 
bank. In some of these applications, he makes 
fresh and different kinds of offers to the bank 
for getting the suit land. That be would not 
have done had he really received the bank's in¬ 
tended offer. 

[22] True, in its written statement, the bank 
referred to an agreement with the respondent 
regarding 25 years’ lease of the field to him and 
alleges that it was he who resiled from the con¬ 
tract. But the bank emphatically denies that a 
sale-deed was to be executed. Further, it says in 
para. 6 of its written statement : 

“When in pursuance of this prooednre the plaintiff 
came to give effect to the acceptance of the scheme in 
respect of the land covered by the resolution, the plain¬ 
tiff declined to accept the terms in respect of the field 
in suit and executed a kabuliyat on 19th July 1939 aa 
per scheme in respect of the fields excluding the field 
in suit and he hhnself resiled from the contract and 
rescinded it.” 

Therefore, clearly, even according to this state¬ 
ment, there was no acceptance and, therefore, no 
contract. There is no reference to a communica¬ 
tion of the offer either, just as there is none in 
the plaint. 

[23] What the bank labels as agreement is, 
apparently, the talk which the respondent had 
with its Honorary Secretary. At least the 
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respondent refers to it as suoh in para. 19 of h\a 
evidence when he says : 

“29. Aa a part of the scheme of my sale of 3 fields, 
Shri Deshpande, Seoretary offered to me Rs. 600 at 25 
years’ soheme. I agreed to thiB.” 

Of course, that is not his pleading. 

[24] The respondent’s learned counsel argues 
that the appellant must be concluded by his 
pleading and that having said that there was an 
agreement, its counsel cannot now say that there 
was not even an offer. As I have said, the ap¬ 
pellant has given a wrong label to a particular 
fact. When all the facts necessary for ascertain¬ 
ing what, if any legal relation is created the 
Court can, in my view, brush aside the label 
given by a party, determine their true meaning 
and draw such inference from them as the law 
enjoins upon it to do. 

[25] The absence of a definite pleading in the 
written statement that the offer was not com¬ 
municated is not an insuperable barrier in the 
appellant’s way. For, it was really for the res¬ 
pondent to plead all facts, including making of 
an offer, entitling him to obtain the relief sought. 
He failed to do so. Not only that, but he has 
practically admitted that the resolution embody¬ 
ing the offer was never communicated to him 
by the bank. In the circumstances, I do not 
think that the absence of the pleading in its 
written statement should be allowed to stand in 
its way. 

[ 26 ] For these reasons I hold that the offer 
of 25th June 1939 was never communicated to 
the respondent. He may have come to know of 
it on 20th February 1941 when he obtained a 
<JOpy of the resolution, but that is not the same 
thing as communication by the bank. Therefore, 
there is nothing that he oan accept and turn 
into a contract. 

[27] The respondent regards 25th June 1939, 
the date of the resolution, as the day on which 
the cause of action accrued. He does so, evi¬ 
dently because, in his view, the contract came 
into being on that day. In the view I take, it 
could not come into being on that day. It could 
not come into being later either, as there is 
nothing to show that the offer was ever com. 
municated to the respondent. ^Possibly, it has 
lapsed. This is an inference from the various ap¬ 
plications which the respondent has made to the 
appellant bank. But whatever that may be, one 
thing is certain that his present suit has no 
basis. 

[ 28 ] Accordingly I set aside the decree of the 
lower appellate Court, restore that of the trial 
Court dismissing his suit and order the respon¬ 
dent to bear all the costs throughout. 

D.H. Appeal allowed. 
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IIemeon J. 

Abdul Rahim Khan — Accused—Applicant 
v. King-Emperor. 

Criminal Revn. No. 440 of 19IS, Decided on 20th 
January 1949, from order of Addl. Sessions Judin?, 
Betul, D/- 13th August 1948. 

Arms Act (1878), S. 19 (I) — Possession and con¬ 
trol—There must be mens rea of guilty knowledge 
— There must be conscious possession and actual 
control — Accused held not in conscious control 
of incriminating article discovered in house. 

Since under S. 19 (I) the mere possession of incrimi¬ 
nating articles constitutes a serious criminal offence, 
there must be mens rea of guilty knowledge before a 
person can be convioted of such possession. The posses¬ 
sion and control required to constitute an offence under 
S. 19 (f) mean conscious possession and aotual control. 

[Para 4] 

Where a single livecartridge was found in an almirah 
amongst papers and letters, in a house occupied by the 
accused and it was established that his brother who 
had recently died had possessed a shot gun of the 
same calibre as the cartridge in question, and that it 
was extremely probable that this cartridge belonged 
to the deceased and remained in the almirah unnoticed, 
and it wa3 not suggested that there was any attempt 
on part of accused at its concealment : 

Held that the accused was not in conscious control 
of the cartidge and could not be convicted under S. 19 
(f) : A. I. R. (35) 1948 Pat. 222, Rd. on. [Para 4] 

Annotation : (’46-Man.) Arms Act, S. 19, N. 7. 

R. S. Misra —tor Applicant. 

R. Kaushalendra Rao, Government Pleader 

—for the Crown. 

Order.— The applicant, Abdul Rahim Khan 
of Betul was convicted and sentenced to pay a 
fine of Rs. 60 under S. 19 (f), Arms Act, by the 
First Class Magistrate, Betul; and his appeal 
was dismissed by the Additional Sessions Judge, 
Betul. He has now come up in revision to this 
Court. 

[2] The prosecution case was, briefly stated, 
to the effect that on 16th September 1947 when 
his house was searched by the police, a live 
cartridge was found in an almirah in the front 
room of the house. The applicant in examination 
admitted that the cartridge, Art. A, had been 
found in his house and seized from him on the 
relevant date by V. W. Matapurkar (P. W. 4), 
Sub-Inspector, but in bis written statement, 
which was filed 4 months later, be represented 
that the house was divided into 2 separate por¬ 
tions and that Art. A had been found in the 
portion occupied by the widow and children of 
his deceased brother Abdul Hamid Khan who 
was the licence-holder of a gun. This belated 
plea wa3 not accepted by the two Courts below 
and I can discover no reason why it should be 
accepted by me. The applicant as an accountant 
in the Civil Surgeon’s office is not a rustic and I 
understand that he is over 60 years of age. 

It follows that if there had been any substance 
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in his belated plea, he would have specifically 
adverted to it in examination. 

[3] Apart from this, there are circumstances 
which inhibit me from maintaining the convic- 
tion. Although the cartridge was found in an 
almirah in a room in which, according to Durga- 
prasad (P. W. 2 ), the applicant lived, I am not 
satisfied that he was in conscious control of the 
cartridge. His brother Abdul Hamid Khan, who 
died in 1945. possessed a.12 bore shot gun and 
the cartridge in question was of that calibre. It 
was, therefore, extremely probable that this 
single cartridge was one which had belonged to 
Abdul Hamid Khan and that he had left it in the 
almirah in which there were papers, books and 
bottles. It might well have escaped the notice 
of the applicant and it was not suggested that 
any attempt at its concealment had been made. 
In fact, Durgaprasad averred that it was lying in 
the almirah in an uncared for way. The appli¬ 
cant himself had no gun with which the cartridge 
could be fired and it seems to me that he would 
not have kept it in the almirah if he had the 
slightest desire of evading the law. Moreover, a 
,12 cartridge is not a big article and one which 
might well have escaped observation. There was 
also the testimony of Gokulprasad (D. W. 1) 
and Chandanlal (D. W. 2), both respectable wit¬ 
nesses, to the effect that the applicant’s brother 
Salim Khan resides in the house, if not perma¬ 
nently, at any rate from time to time. 

' [ 4 ] In Sah.en.dra Singh v. Emperor , A. I. R. 
(85) 1948 pat. 222 : (49 cr. L. J. 445), a Division 
Bench held that the words "possession and 
control" in S. 19 (f). Arms Act mean something 
more than mere constructive or legal possession 
and control. Possession and control required to 
constitute an offence under that clause must 
mean conscious possession and actual control 
and as under this section the mere possession of 
incriminating articles constitutes a serious crimi¬ 
nal offence, there must be mens rea of guilty 
knowledge before a person can be convicted of 
such possession. I am in respectful agreement 
with this view and I am clear that when it is 
applied to the case before me, the applicant’s 
conviction was unwarranted. 

[6] The conviction and sentence are, therefore, 
set aside and the fine, if paid by, shall be refund- 
ed to the applicant, Abdul Bahim Khan. 

B.G.D. Conviction and sentence set aside. 

A. I. R. (36) 1949 Nagpur 290 [C. N. 113.] 
Bose Ag. 0. J. and Mudholkar J. 

Safe Bank Ltd. Nagpur — Applicant v. 
Provincial Government, Central Provinces and 

Berar — N on-applicant. 

Civil Revn. No. 170 of 1948, Deoided on 22nd Septem¬ 
ber 1948, from order of Diat. Judge, Nagpur, D/- 1st 
Alar oh 1948, 


Companies Act (1913), S. 12 (1)—"Province” does 
not include province outside Dominion of India— 
Company having registered place of business in 
place in Indian Dominion — Resolution after partition 
of India transferring same to Karachi, a place in 
Pakistan—District Judge at former place has no 
jurisdiction to confirm resolution—Government of 
India Act (1935), Ss. 46 (1) and 94—General Clauses 
Act (1897), S. 3 (43)-India (Adaptation of Existing 
Indian Laws) Order (1947), S. 4 (1) and (2). 

After the partition of India, the Companies Act no 
longer extends outside the Dominion of India. This is 
clear from S. 4 (1) and (2) of the India (Adaptation of 
Existing Indian Laws) Order of 1947 read with S. 1 (3/» 
Companies Act. l Parft 11J - 

Reading the definition of the word “province” in the 
General Clauses Act with Ss. 46 (1) and 94 Government 
of India Act, 1935, as amended after, partition of India, 
the word "province” used in S. 12 (1), Companies Act* 
is limited to Provinces which now fall within the Domi- 
nion of India. [Para 11] 


Consequently, the District Judge, Nagpur, has no 
jurisdiction to confirm the resolution passed after the 
partition of India, by a company having its registered 
place of business in Nagpur to transfer the same to 
Karachi in the Province of Sind in Pakistan: Jna». 
Miec. App. Nos. 94 of 1947 and 111 of 1947 (Sind), 
Disling. £ para 

Annotation : (’46 Man.) Companies Act, S. 1 N. 1; 
a. 12 N. 1. 


V. Raje—for Applioant. > 

R. Kaushalendra Rao, Government Pleader 

—for Non-applicant. 


"Order.— This is an application under s. 12 
(2), Companies Act. 

[2] The applicant here, the Safe Bank, Limi¬ 
ted of Nagpur, applied under this section to 
have its registered office now at Nagpur trans¬ 
ferred to Karachi, which is now in the Dominion 
of Pakistan. The date of the special resolution 
of the company seeking to alter the provision* 
of its memorandum in this respect is the 2 nd 
February 1948, that is to say, the resolution was- 
passed after the partition of India. The question 
i3 whether the Court has power to grant an 
application of this sort when the transfer which 
is sought to be effected is from one Dominion 
to another. 


[3] Section 12 (l) provides that: 

“Subject to the provisions of this Aot, a company 
,ay, by special resolution, alter the provisions of its 
lemorandum bo as to change the place of the regis- 
_j fvrtm nnfl province to another. 


It is contended on behalf of the applicant-Bank 
that Karachi is situate in the province of^ Sind.. 
It is accordingly "another province , and 
S 12 (l) permits a transfer from one province 
to another; therefore this application is in order- 
The question for decision is whether the word 
"province’’ used in 8. 12 (l) is limited to pro- 


• The case first came before Padbye J. who consider¬ 
ing the importance oi the points involved, referred it 
to the Bench, by his order dated 31st Aug. 1948— Ed. 
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vinoes whioh now fall within the Dominion of 
India. 

[ 4 ] The applioant bank is a company regia, 
tered under the Indian Companies Aot and 
is a company limited by shares. Seotion 6, 
Companies Aot, applies to it. That section pres- 
oribes that in the case of a company limited by 
shares the memorandum shall state, among 
other things, the province in which the registered 
office of the company is to be situate. The 
memorandum in the case of this bank provides 
that its registered office shall be situate at 
Nagpur which is in the province of the Central 
Provinces and Berar. 

[6l Seotion 32 provides that the memorandum 
and the articles shall be filed with the registrar 
of the province in which the registered office of 
the company is stated by the memorandum to be 
situate, and he shall retain and register them. 
That office, in the present case, is at Nagpur. 

C6l Section 10 of the Act provides that a 
company shall not alter the conditions contained 
in its memorandum except in the cases and in 
the mode and to the extent for which express 
provision is made in the Aob. The only provi¬ 
sion regarding the change of the place of the 
registered office is the one in 8.13 (l) to which 
we have referred. 

[ 7 ] The word "province” has not been defined 
in the Indian Companies Act, but it has been 
defined in the General Clauses Aot to mean 

“a Presidency a Governor’s Province, a Lientenant 
Governor’s Province or a Chief Commissioner’s Pro¬ 
vince.” 

The General Clauses Aot doe3 not define what 
are Governor's Provinces and so forth, but the 
definition of those terms is to be found in the 
Constitution Act. That Act, as now amended 
after the date of partition, defines a Governor's 
Province in s.*46 (1) as follows: 

“Subject to the provisions of the next succeeding 
section with respeot to Berar, the following shall be 
Governor’s Provinces, that is to say. Madras, Bombay, 
West Bengal, the United Provinces, East Punjab, Bihar, 
the Central Provinces and Berar, Assam and Orissa, 
and suoh other Governors’ Provinoes as may be created 
under this Aot.” 

It i3 to be observed that the province of Sind, 
which was one of the provinoes under the Cons¬ 
titution Act before the partition of India, has been 
exoluded from this section. Seotion 94 defines 
Chief Commissioners’ Provinces, and neither 
Karaohi nor the Province of Sind is included in 
that seotion. 

[8] The Constitution Act applying to Pakis¬ 
tan defines Governors’ Provinces in 8. 46 of that 
Aot as follows: 

“The following shall be Governors’ Provinces, that 
is to say, . . . Sind.” 
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It is clear, therefore, that the Province of Sind, 
in which Karachi is situate, has been expressly 
exoluded from the Dominion of India. 

[9] Section 4 (l) of the India (Adaptation of 
Existing Indian Laws) Order of 1947 provides: 

“Where an existing Indian law contains a provision 

defining the territories to which the law extends. 

that provision shall be so adapted as to exclude any 
territories whioh on the appointed day aro not to form 
part of the territories of the Dominion of India.” 

[ 10 ] The Indian Companies Act extends to the 
whole of British India. Because of this provi¬ 
sion and because of eub-s. ( 2 ) of the same section 
(which we shall quote in a minute) British 
India, as used in the Indian Companies Act is 
now limited to the Dominion of India. There, 
fore Pakistan is excluded from British India. 
Sub-section ( 2 ) is in these terms : 

‘‘Without prejudice to the general effect of the preced¬ 
ing paragraph, references in any existing Indian law to 

'the whole of British India’ (or ‘British India’). 

shall, except where the reference occurs in a title or 
preamble or any citation or description of an Act . . ., 
and except where the context otherwise requires be 
replaced by references to ‘all the Provinoes of India’..” 

[11] Reading all these various provisions 
together, it is clear that the Indian Companies 
Act no longer extends outside the Dominion of 
India. It follows it does not extend to Pakistan. 
Also, the word “province” must be construed to 
mean a province as defined by the General 
Clauses Act read with the Constitution Act now 
in force in the provinces within the Dominion 
of India. 

[ 12 ] Apart from any consideration of these 
other Acts, a closer analysis of s. 12 , Companies 
Act will indicate that that must be so. When 
8 . 12 (1) speaks of a change “from one province 
to another”; the province from whioh change is 
sought, that is to say, the province in which the 
registered office of the company is at the moment 
situate, must be a province within the Dominion 
of India. We say that because the Act requires 
registration of companies operating within the 
Dominion of India, and except for the exceptions 
in 8. 253 of the Act which do not apply here, the 
companies have to have a registered office situate 
within a province of the Dominion of India. 
Otherwise of course the application of regiatra- 
tion cannot be made under the Act because, as 
we have 'shown, the Act applies only to the 
Dominion of India. Therefore, when the Act 
speaks of a change of the place of the registered 
office “from one province to another” it can only 
mean from one province situate in the Dominion 
of India to another province so situate. 

[ 18 ] A reference to 8. 8 ( 2 ) of the Aot will 
show the difficulties which would arise under the 
Act should any other interpretation be placed 
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upon S. 12 (l). Section 3 (2) is in the following 
terms : 

“For the purpose3 of jurisdiction to wind up 
companies, the expression ‘registered office' means the 
place which has lotgtBt been the registered office of 
the company during the six months immediately pre¬ 
ceding the presentation of the petition for winding up.” 

[ 14 ] Now let us assume that in this case a 
petition for winding up was presented within 
three months of the change of the place of the 
registered office. In that event the petition would 
have to be presented before a Nagpur Court. 
Now it would be impossible for a Nagpur Court 
to wind up a company situate in Karachi. There 
are other provisions also which would lead to 
similar complications, but it is not necessary to 
examine them. This will suffice as an illustra¬ 
tion. 

[ 15 ] The learned counsel for the applicant 
Bank relied on two decisions of O’Sullivan J., a 
Judge of the Chief Court of Sind, in which 
similar applications were made for transfer of 
the registered offices of companies thtn situate 
in Karachi to the United Provinces. The learned 
Judge held that as the Advocate-General for 
Sind and the Registrar of Companies stated that 
so far as they were aware there was no legal 
objection to the petitions being granted, and in 
view of an earlier decision of that Court, the 
application could be granted. These decisions 
are Judicial Miscellaneous Applications Nos. 94 

of 1947 anti 111 of 1947 oI the Chief Court , of 
Sind. Unfortunately, the learned Judge has 
given no reasons, but from the facts stated in 
those orders it would appear that the resolution 
of the company was passed before the date of 
partition. In that event it is possible—though 
we say nothing about it—that an application of 
this sort would be competent, because at the 
date of the passing of the resolution the resolu- 
tion would be in order. Also S. 4 (l) of the India 
(Adaptation of Existing Indian Laws) Order of 
1947 expressly refers to the “appointed day, ’ that 
is to eay, 15th August 1947. However, if these 
decisions are intended to cover a situation like 
the present, where the special resolution was 
passed after the “appointed day,” then with the 
utmost respect we dissent from the learned 

Karachi Judge. ...... ... . 

[ 16 ] We may add that if the contention of 

the learned counsel for the applicant-Bank is 
correot then it would be permissible for the Court 
to sanction the transfer of a registered office 
situate within Dominion of India to a place 
situate, say, within the Dominion of Canada, 
whioh has Lieutenant-Governors’ Provinces. It 
will be observed that the General Clauses Aot in 
defining “province” speaks also of Lieutenant- 
Governors’ Provinces. That, we think, is impos¬ 
sible contention. 


A. I.B, 

[17] The application fails and is dismissed. 
There will be no order as to costs as the point is 
of great constitutional importance and had to 
be thrashed out. 

r.G.d. Revision dismissed. 


A. I. R. (36) 1949 Nagpur 292 [0. N. 114,.] 

Padhye J. 

Sunderlal Ramdiyal — Defendant— Appli¬ 
cant v. S. S. Laxmanprasad and another 
— Plaintiffs—Non. applicants. 

Civil Revn. No. 415 of 1946, Decided on 4th Novem- 
1947, from decree of Sm. C..C._Judge, Saugor, D/- 21st 
June 1946. 

Contract Act (1872), S. 65 — ‘Discovered to be 
void’—Sale oi village share by A to B with express 
agreement that A would be liable to refund person¬ 
ally to B whole or part of consideration if B is 
deprived of property sold due to any cause-Pro¬ 
perty sold under Collector’s management under 
Sch. Ill Para. 11, Civil ft C.—Subsequent auction 
sale by collector of part of property — Suit by B 
against A for refund of proportionate considera¬ 
tion—Though sale to B is void under Scb. Ill, 
Para 11, Civil P. C., personal agreement to refund 
consideration being valid and enforceable B was 
entitled to refund of consideration— B was also 
entitled to claim it under S. 65, as he bad discover¬ 
ed invalidity of contract subsequently when it 
was sold by Collector—Civil P. C. (1908), Sch. Ill, 
Para. 11. 

Section 65. Contract Act deala with two cases: first, an 
agreement which is discovered to be void and second 
a contraot which becomes void. There is clearly a dis¬ 
tinction between these two cases. An agreement dis¬ 
covered to be void 1. e., not enforceable by law is one 
which ia void from its very inception as distinct from 
a contract which becomes void subsequently. S. 65, 
therefore, applies even in those cases where the agree¬ 
ment was void ab initio ’ A I. R. (9) 1922 P. C. 403. 
A. I. R. (12) 1925 P. C. 189 and A. I. R. (30) 1943 
P. C. 29. Rel. on. [Para 16] 

A sold to B 16 pies share in a village for a considera¬ 
tion of Bs. 939 and put the vendee in possession. The 
sale deed contained an express agreement to the effect 
that if on account of a defect of title or any other 
reason the vendee acquires no title either in whole or 
in part of the property conveyed by the sale-deed and 
loses possession over the whole or any part of the pro¬ 
perty the vendor would be liable to refund to the vendee 
either the whole consideration or a part with damages 
and the vendee 6hall have a right to recover the same 
from the vendor personally or from his other property. 
B subsequently discovered that the village share sold 
to him was since before the sale, under the manage* 
ment of the Collector under Sch. Ill Para. 11, Civil P.C. 
The Collector put to auction only six pie share of the 
village under attachment and the same was purchased 
by B for Rs. 103. As the sale proceeds were sufficient 
to satisfy the deoree in execution of which the share 
was sold the remaining share was released from the 
Collector’s management. B thereupon sued A claiming 
refund of tbe proportionate consideration to the extent 

of Rs. 350: 

Held, (i) that though the sale deed was void by vir¬ 
tue of Bch. Ill, Para 11. Civil P. C„ the express agree¬ 
ment for refund of consideration contained in tne sale 
deed being valid and enforceable the vendee B was 
entitled to olaim a refund of the proportionate consi- 
deration. IP"* « 
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(ii) even assuming that the whole contract was void 
ab initio, the vendee B wa3 not aware of the same at 
the time of sale but came to know of it subsequently 
when a part of the property wa3 sold by the Collector. 
S. 65, Contract Act was, therefore, applicable and the 
vendee was entitled toolaiin refund of the proportion¬ 
ate consideration : A. I. It. (30) 1943 P. C. 29, Rel. on, 
Casa law discuss'd ; (Para 19] 

(iil) In determining the amount of proportionate 
consideration the fact that the property was repur¬ 
chased for Ra. 103 was not material. What wrs to be 
refunded was the proportionate consideration which 
was paid to and received by tho vendor A. [Para 21] 
Annotation: (’44 Com.) C. P. C., Sch. Ill Para. 11 
N. 1 Pt. 7; (’46-Man.) Contract Act, 8. 65 N. 2 and 3. 

T. P, Naik —for Applicant. 

A. L. Halwe—iot Non applicants. 

Order. — Thig ig a revision under S. 25 of 
Small Cause Courts Aot.by the defendant against 
whom the plaintiff’s* claim is decreed by the 
lower Court for Rs. 350 and C03ts. 

[2l On 19th September 1942, the defendant 
sold to the plaintiffs for a consideration of Rs. 
939-12-9., 0-1-4 pie share of the village Nowari 
along with some other property ani put the 
same in their possession. It was, however, sub¬ 
sequently discovered that the village share 
was under attachment in execution of a decree 
and was since before the date of sale deed under 
the management of the Collector. The Collector 
put to auction on 21st November 1943, only six 
pies share out of 0-1-4 which was under attach¬ 
ment. The sale proceeds were sufficient to satisfy 
the deoree and consequently the remaining 10 pio 
share was released from the Collector’s manage- 
menfc. 

[3] On 20 th October 1943, the vendees insti¬ 
tuted the present suit claiming refund of tho 
proportionate consideration to the extent of 
Bs. 850, on the ground that, that was the con¬ 
sideration paid for the 6 pie village share which 
was sold by the Collector and thus lost to the 
plaintiffs. The defendant denied the plaintiffs’ 
claim on several grounds which the learned 
Judge of the lower Court negatived and decreed 
the plaintiffs’ claim. In this revision the learned 
oounsel for the applicant contended mainly that 
8. 65, Contract Act, did not apply to the present 
case and therefore the plaintiffs could not claim 
refund of the consideration. It was next urged 
that the plaintiffs have in no case a right to 
claim refund of a part of the consideration while 
retaining in their possession the remainiDg part 
of the property purchased by them, and lastly 
that the plaintiffs could nob olaim more than 
Rs. 103, because that is the price for which one 
of the plaintiff’s joint eon, Kapurchand purchas¬ 
ed the 6-pie village share put to auction by the 
Collector. 

[4] The judgment of the lower Court can be 
Supported on a very narrow ground. It appears 


from the sale deed in favour of the plaintiffs 
that out of the consideration of Rs. 939-12 9, 
Rs. 909-12 9 were utilized towards the satisfac¬ 
tion of the vendor-defondant’s prior liability 
and Rs. SO were paid in cash for the expenses 
of the sale deed. Tho sale deed further contains 
an express agreement between parties to tho 
effect that if on account of a defect of title or 
any other reason the vendee acquires no title 
either in whole or in part of the property con¬ 
veyed by the sale deed and loses possession over 
the whole or any part of the property the 
vendor would be liable to refund to the vendee 
either the whole consideration or a part with 
damages and the vendee shall have a right to 
recover the same from the vendor personally 
or from his other property. 

[5] It is now common case that the village 
share which was conveyed by tho sale deed in 
plaintiffs’ favour was on the date of the trans- 
fer under the Collectors’ management. It is also 
not disputed that on 24th November 1943, 
the Collector put to auction tho G-pio out of 
0 1-4 share sold to the plaintiffs. This brings 
into operation the express agreement contained 
in the sale deed and entitles the vendee to claim 
a refund of proportionate consideration and that 
is exactly what is claimed in the present suit. 
This agreement is valid and enforceable against' 
the defendant. This, in my view, is quite suffi¬ 
cient to support the decree passed by the lower 
Court. 

[6] The learned counsel for the applicant has, 
however, urged that the plaintiffs’ suit for refund 
of consideration is not maintainable as S. 65, 
Contract Act, has no application to the facts of 
the present case. 

[7] The learned counsel relied on the obser¬ 
vations in Mt. Salu Bat v. Bajat Khan , 80 N 
L R. 130: (A.I.R. (4) 1917 Nag.215F.B.) mentioned 
with approval in Nathibai v. Wailaji, I. L. R. 
(1937) Nag. Ill : (A. I. R. (24) 1937 Nag. 330) that 
a person who is incompetent to transfer proper¬ 
ty under para. 11 of Scb. 3, Civil P. C. is on the 
same footing as a person, incompetent to con¬ 
tract i. e , as a lunatic or a minor. Reliance was 
further placed on a case reported in Lai Chand- 
radivaj Deo v. Lai Artatran Deo, 31 N. L. R. 
Sup 62 : (A. I. R. (23) 1936 Nag. 15) and it was 
contended that as no refund can be claimed 
from a ward of the Court of Wards or from a 
minor or a lunatic on the ground that the con¬ 
tracts entered into by them were void, no re¬ 
fund can similarly be claimed from the judg. 
ment-debtor who is incompetent to transfer his 
property which is under the management of the 
Collector. 

[8] In Dwinjendra Mohan Sarma v. Mano- 
rama Dasi, 49 cal. 911: (A. I. R. (9) 1922 cal. 
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1 * 0 ), a Division Bench of that High Court cited 
with approval the observations in Manasharam 
Das v. Ahmad Hossein, 21 C. W. N. 63: (a. i.r. 
(4) 1917 cal. 235) to the following effect: 

“Nothiog can be more unjust than to permit a 
person to soil a tract of land and tako the purchase 
money, and then because the sale happens to be infor¬ 
mal and void to allo.v him or, which is the Bame thing, 
the person on whose behalf he acts, to recover back 
the land and keep the muney; any Code of law which 
would tolerate this would seem to be liable to the re¬ 
proach of be ug a very imperfect or a very inequitable 
one.” 

[9] The learned couugel for the applicant 
failed to appreciate that the comparison of the 
judgment-debtor whoge property wag under the 
Collectors’ management with a minor or a luna¬ 
tic is true only partially i.e., only in the matter 
of transferring of property under the Collector’s 
management. Para. 11 of sch. 8, Civil P. C., ha3 
taken away the competency to a limited extent 
only from the judgment-debtor who ig otherwise 
fully competent to deal with the property and to 
enter into any contract validly including the 
express contract to refund consideration such as 
is contained in the sale deed in plaintiffg’favour. 

[ 10 ] Moliori Bibee v. Dharmodas Ohose, 
30 cal 539: (80 I. A. Ill P. C.) ( which is a lead¬ 
ing case on which the decisions relied on by the 
learned counsel are based, was a mortgage by a 
minor. The mortgagor instituted a suit to have 
the mortgage cancelled on the ground that it 
was void. The mortgagee contended that a decree 
for cancellation of the mortgage should be made 
conditional on the refund of the amount advan. 
ced on the mortgage. This defence was over¬ 
ruled by their Lordships of the Privy Council on 
the ground that the relief for refund of the 
amount advanced to a minor ag a debt cannot 
be granted. 

[11] Lai Chandradwaj Deo v. Artatran 
Deo , 31 N. L. R. Sup 62: (A. I. R. (23) 1936 Nag. 
15), was a case for recovery of the amount due 
on a promissory note passed and renewed from 
time to time by the debtor who was a ward 
under the Court of Wards Act and was there¬ 
fore in the same position as a minor, that is, 
wholly incompetent to enter into any contraot. 
It was on this ground that the creditor’s suit to 
recover the amount advanced to the minor was 
dismissed. 

[ 12 ] The case in Nathibai v. Wailaji, i.L.r. 
(1987) Nag. Ill (2) : (A. I. R. (24) 1937 Nag. 330), 
was for possession of a field which when trans¬ 
ferred in favour of the defendant was under the 
management of the Collector and the transfer 
*was without the permission of the Collector. Out 
of the consideration of Bs. 2000 for the sale deed 
received by the vendor who was a limited owner 
R3. 1700 were spent in satisfying the mortgage 
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on that property and out of the consideration of 
the mortgage Rs. 1219-7-6 were found to be for 
legal necessity. The decree that was passed was 
that the defendants were permitted to retain 
possession of the field until the plaintiffs paid 
Rs. 1219-7-6 which were found to be for legal 
necessity. This case rather than being of any 
help to the defendant disentitles him from deny¬ 
ing the plaintiffs’ suit at least to the extent to 
which the consideration of the sale was utilized 
for the satisfaction of the defendant’s past 
liabilities and from returning a proportionate 
consideration. 

[13] The facts in Harnath Kumuar v. Indar 
Bahadur Singh , 45 ALL. 179 : (A. I. B. (9) 1922 
P. C. 403), were that a person who had merely an 
expectancy of owning a property after the death 
of the limited owner sold that property to the 
vendee who was unaware of this aspect which 
rendered the sale void under S. 6 (a), T. P. Act. 
He sued for refund of consideration on the 
ground that he discovered subsequently that the 
sale was void because the vendor was incompe¬ 
tent to convey any title. In dealing with this 
case, their Lordships of the Privy Council ob¬ 
served that s. 65, Contraot Act applied to the 
facts of the case as the vendee was not aware of 
the true nature of his vendor’s right till after 
the date of the sale deed and it was only on the 
date when he became aware of the true nature 
of his vendor’s right that he discovered that the 
agreement by the vendor to transfer that pro¬ 
perty to him was void ag not being enforceable 
in law, and even though it was void from its 
inception the vendee could claim refund of the 
consideration from the vendor. 

[14] In Annada Mohan Roy v. Qour Mohan 
Midlick, 50 Cal. 929 : (A. I. R. (10) 1923 P. O. 
189) , their Lordships of the Privy Council laid 
down that a contract by a Hindu to sell immov- • 
able property to which he is the then nearest 
reversionary heir, expectant upon the death of a 
widow in possession, and to transfer it upon pos¬ 
session accruing to him, is void under S. 6 (a), 

T. P. Act. The plaintiff purchaser is entitled 
under s. 65, Contraot Act, to recover the consi¬ 
deration paid by him and the cause of action for 
such a sait i3 from the date on which he dis¬ 
covered the agreement to be void. 

[15] In Babu Raja Mohan Manucha v. 
Babu Manzoor Ahmad Khan, 18 Lack. 130 : 

(A. I. R. (30) 1943 P. O. 29), their Lordships of 
the Privy Council made it quite clear that the 
incapacity imposed on the judgment-debtor by 
para, ll of sch. 3, Civil P. C., is an incapacity 
to affect that property of his which was under 
the Collector’s management and not a general 
incapacity to contract; the covenant to refund 
or repay is not made void by the operation of 
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Para. 11 of Sch. 3, Civil P. C. Where the 
judgment-debtor had borrowed the loan on secu¬ 
rity bat the security was found to be invalid the 
creditor oould at onoe sue for recovery of the 
loan advanced and to such a suit 8. 65, Contract 
Aot would apply. It is clear on these authorities 
that where a judgment-debtor being incompetent 
to transfer the property under the Collector’s 
management receives consideration from the 
vendee and enters into an agreement or a contract 
which is void from its inception or it is subse¬ 
quently discovered to be void, he is liable to 
refund baok the consideration whioh he has 
received. In my opinion, this would be the posi¬ 
tion even in the absence of a specific contract to 
refund as was entered into between the parties 
and incorporated in the sale deed in the present 
case. The faot that there was such a contract 
makes the position of the plaintiffs still 
stronger. 

[16] Seotion 65, Contract Aot deals with two 
cases: first an agreement whioh is discovered 
to be void and second a contraot whioh becomes 
void. There is clearly a distinction between these 
two cases. An agreement discovered to be void 
i. e., not enforceable by law is one which is void 
from its very inception as distinct from a con¬ 
traot whioh becomes void subsequently. Section 65, 
therefore, applies even in those oases where the 
agreement was void ab initio. This is the view 
taken by their Lordships of the Privy Council 
in the deoiBions noted above. It may be that the 
vendee’s suit may be defeated on other principles 
of law e. g., where the contraot was for illegal 
consideration or it was against public policy to 
the knowledge of both parties to the contract. A 
party in pari delicto would not be entitled to 
claim compensation and the Court would not 
grant him any relief. The interpretation of S. 65, 
Contract Aot by their Lordships of the Privy 
Oounoil has set at rest the controversy so far 
raised over the correct interpretation of that seo¬ 
tion and the view that S. 65 has no application 
to cases where the agreement was void ab initio 
is no longer a oorrect view. 

[17] It has not been proved in this case that 
on the date of the sale deed the vendees were 
aware of the faot that the property that was 
being sold to them was under the Collector’s 
management. This faot, as the plaintiffs have 
pleaded, came to their knowledge subsequently 
when a part of the property was put to 
auction by the Collector. It is evident from these 
facts that the vendor aoted fraudulently in 
transferring to the vendees for consideration the 
property whioh he was incompetent to trans¬ 
fer. To dismiss the plaintiffs' suit would be 
highly inequitable and it would be allowing the 
vendor to retain to himself the advantage 
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whioh he got by fraud. This, no system of juris¬ 
prudence will tolerate. 

[18] In Navayan v. Motisa, A. I. R. (u) 1921 
Nag. 132 : (20 N. L. K. 87), the defendant had 
entered into an agreement for sale of a holding 
in favour of the plaintiff which ho subsequently 
discovered was under the Collector’s manage¬ 
ment. The plaintiff instituted a suit for specific 
performance to sell or in default for refund of 
consideration of money and damages. The claim 
for specific performance was subsequently with¬ 
drawn. The plaintiff’s claim for refund of consi¬ 
deration was decreed and it was observed that 
the parties did nothing illegal with their eyes 
open, but have been caught by the fiction that 
they should have known the law. To this 8. 65, 
Contraot Act applied and the plaintiff was held 
entitled to the refund of consideration. 

[19] In the result, I hold that S. 65, Contract 
Act, applied to the facts of the present oase and 
the plaintiffs were entitled to the refund of the 
proportionate consideration as claimed by them 
in the present suit. They cannot under the terms 
of the special contract between the parties claim 
the entire consideration as long as they are in 
possession of 10-pie share of the village and other 
property and their possession is not disturbed. 

[21] The defendant has not proved in the pre¬ 
sent case that the 6-pie share that was put to 
auction by the Collector was purchased by the 
joint family consisting of the plaintiffs and 
Kapurchand the son of one of the plaintiffs. 
Though Kapurchand may be a member of the 
joint family aloDg with the plaintiffs it does 
not necessarily follow that this property was 
purchased by the joint family or out of the joint 
family nucleus. Even a coparcener can acquire 
and own separate property for himself. In the 
absenoe therefore of any proof that the plaintiffs 
have regained that property by purchasing the 
Bame for Rs. 103 their olaim cannot be reduced 
to Rs. 103. Moreover, in a claim for refund of 
consideration the fact that the property was 
repurchased for R8. 103 would not be material. 
What is to be refunded is the proportionate consi¬ 
deration which was paid to and received by the 
defendant and that, according to the plaintiffs, 
was Rs. 350. 

[22] The claim of the plaintiffs was thus cor¬ 
rectly and justly decreed by the lower Court. 
The revision is dismissed with 003ts. Counsel’s 
fee Rs. 25. 

K.8. Revision dismissed. 
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Bose Ag. C. J. and Mudholkar J. 

Suryanarayan Balwantrao Pultambker — 
Defendant 10 — Appellant v. Daulatrao 
Bajirao Patil — Plaintiff — Despondent. 

First Appeal No. 93 of 1940, Decided on 30tb July 
1948, from decree of Sub-Judge, 1st Class, Bbandara, 
D/- '20th January 1940. 

Civil P. C. (1903), O. 34, Rr. 1, 2—Parties to appeal 
—Efiect ot non-joinder - Preliminary decree for 
foreclosure against several defendants including 
subsequent mortgagee — Appeal by subsequent 
mortgagee claiming exclusion of one of mortgaged 
properties on ground of adjustment between him- 
seli and decree-holder subsequent to decree—Other 
defendants not made parties—Appellant held was 
claiming splitting up of mortgage behind back of 
other detendanis and appeal therefore was incom¬ 
petent — T. P. Act (1882), S. 60. 

A preliminary decree for foreclosure was passed. In 
appeal, one of the defendants, a subsequent mortgagee 
(who also claimed ae a purchaser) of one of the mort¬ 
gaged properties, sought to have the property in which 
he was interested excluded from the scope of the decree 
on his paying a certain sum on the ground of an ad¬ 
justment between the plaintiff and himself subsequent 
to the decree. The other defendants, who were pur¬ 
chasers of parts of the mortgaged properties, were not 
joined as parties to the appeal: 

Held that a party interested in a mortgage cannot 
do anything in regard to the mortgage after a deoree 
has been obtained, which he could not have claimed 
and done before suit. As a subsequent mortgagee or 
even as a purchaser of part of the mortgaged property, 
the appellant bad a right to redeem by paying the 
whole sum but had no right to split up the mortgage 
unless all the parties agreed. After 6uit and after decree 
the position could not be different. The appeal therefore 
was incompetent- A. I. R. (25) 1938 Nag. 42; A. I. R. 
(G) 1919 P. C. 24 and A. I. R. (8) 1921 P. 0. 125, Ref. 

[Paras 8, 17] 

Annotation: (’44-Com.) Civil P. C. O. 34, R. 1, N. 
18, 19; (’45-Oom.) T. P. Act, S. 60, N. 41. 

D. T. Mangalmurti—lor Appellant. 

P. P. Deo and P. R. Padhye —for Respondent. 

Judgment.— This appeal arises out of a suit 
for foreclosure based on a mortgage dated the 
7th February 1925, executed by defendant 1 
Laxmanrao in favour of defendant 2 Rukha- 
mabai and her husband Amrutrao, who has 
since died. The plaintiff is an assignee of 
the mortgagees’ right. His claim was decreed 
and we are not concerned with that in appeal. 
The dispute here relates to a claim made by 
defendant 10 , w r ho is a subsequent mortgagee, 
to have the property in which he is interested, 
excluded from the scope of the deoree on his 
paying Rs. 1,000 to the plaintiff because of what 
defendant 10 claims is an adjustment between 
the plaintiff and himself subsequent to the 
decree. 

[ 2 ] The plaintiff is an assignee of the mort¬ 
gagee’s right. He obtained them through 
defendants 2 and 3. The point at issue in 
this Court relates to the interests of defendants 
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4 to 9 who are not parties to this appeal. Of 
these defendants 4 to 7 and defendant 9 pur¬ 
chased parts of the mortgaged property in four 
lots. Defendant 8 and defendants 11 to 13 are 
lessees of fields from defendants 6 and 7. 

[3] It is not necessary to trace the titles of 
most of the defendants because they are not 
now in dispute. It is enough to say that the 
following transfers are not questioned here and 
that by reason of them defendant 4 is in 
possession of a malilc makbuza plot, the 6th 
in possession of a house and hotha at Wadegaon 
and the 6th and 7th of the village share and 
certain malik-makbuza and khudkasht fields, 
through their lessees. 

[4] The item of property with which we are 
concerned is the Nagpur house. This was pur- 
chased by defendant 9 and his title under 
that is not questioned. This is the house which 
was mortgaged to defendant 10 (appellant 
here) by defendant 1 on 3rd August 1925. 
Defendant 10 sued on his mortgage and 
obtained a decree. According to his counsel’s 
statement before us he purohased this house 
from defendant 9, after the institution of 
this suit, in satisfaction of this decree, but we 
were not shown any sale-deed, and as defen¬ 
dant 9 is not before us it is impossible to 
hold that he has lost his rights. There is not 
even an affidavit to that effect. Accordingly 
that must be excluded from consideration. 

[6] In the lower Court defendant 10 
asked, among other things, that the principle of 
marshalling set out in S. .81, T. P. Act, be 
applied and also that, though the condition 
of the mortgage in suit is foreclosure, never¬ 
theless the Court be pleased to pass a decree for 
sale. He lost on both these points. 

[6] The question of marshalling was not 
raised before us and we need not consider it. 
On the other point, the lower Court held that as 
the mortgage in suit was one by conditional 
sale and not an anomalous mortgage it had no 
discretion to make a deoree for sale. According¬ 
ly it rejected the plaintiff’s prayer and passed a 
decree for foreclosure. Defendants 4 to 9, who 
are purchasers of parts of the mortgaged pro¬ 
perties, have not been joined to this appeal. A 
preliminary objection was taken by the plaintiff- 
respondent’s counsel to the maintainability of 
the appeal. He contends that the deoree cannot 
be altered to one of sale in whole or in part 
behind their backs. 

[7l The lower Court’s decree was passed on 
20th January 1940 It is a preliminary decree 
for foreclosure and entitles all the defendants 
( including defendants 4 to 9 ) to redeem the 
whole of the mortgaged property (including the 
Nagpur house) on payment of the whole of the 
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mortgage debt. Defendant 10 wishes us to 
deprive the other defendants (including defend¬ 
ants 4 to 9) of that right. He wants the decree 
to be altered. He wants the Nagpur house to be 
exoluded from the scope of the decree on his 
paying Rs. 1,000 to the plaintiff, 'that is to say, 
he wants us to deprive the other defendants of 
their right to redeem the Nagpur house. He also 
wants us to alter the price of redemption be’, 
hind the backs of the other defendants, that is to 
say, he wants us to tell these other defendants 
that they can redeem the properties in which 
they are interested by paying the decretal 
amount less Rs. 1,000. But clearly we cannot do 
this behind their backs. It may operate to their 
disadvantage. 

[8] It is clear that a party interested in a 
mortgage cannot do anything in regard to the 
mortgage, after a decree has been obtained, 
which he could not haveolaimed and done before 
suit. Defendant 10 is a subsequent mort¬ 
gagee. As such he has a right to redeem, but he 
has no right to split up the mortgage unless all 
parties agree. If he wishes to redeem he must 
redeem the whole. That right he has been given 
in the decree, but he does not want to exercise 
it. As a subsequent mortgagee he has no other 
rights. 

[9] As a purchaser of part of the mortgaged 
property (assuming he has purchased defen¬ 
dant 9’s right) he would merely become a 
co-owner of the right to redeem and would be 
on the same footing as defendants 4 to 8. This 
would not give him the right to split up the 
mortgage unless everybody agreed. It would not 
be enough for him to reach an agreement with 
the mortgagee alone. 

[10] If a and B own Blackaore and White- 
acre respectively, each being of equal value and 
mortgage both properties to x for a sum of 
Rs. 10,000, neither a nor B could conclude an 
agreement with x behind the back of the other 
to release the property in which he is interested 
for, say a sum of rs. 2000 and thus lay the bur¬ 
den of the remaining of Rs. 8,000 on the other's 
property. Even in cases in which one party can 
compel a splitting up of the mortgage it is neces- 
Bary for the Court to apportion the debt be¬ 
tween the remaining items of property and that 
cannot be done behind the baoks of those inter¬ 
ested in those items. What defendant 10 
wishes us to do here is to split up the mortgage 
and release his item for Rs. 1,000, and lay the 
whole of the burden for the balance of the de¬ 
cretal amount on the other defendants. We can. 
not do this behind their backs. We cannot as¬ 
sume that our action will not be to their detri- 
ment. We cannot assume that defendant 10 
has been generous enough to take the lion's 
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share (proportionately) of the debt on his own 
shoulders, nor can we assume that ho has been 
scrupulously fair and has in anticipation reached 
the very conclusion which the Court would have 
reached had it been called upon to apportion tbo 
debt after hearing all sides. In our opinion, this 
appeal is incompetent, and wo uphold the pre¬ 
liminary objection. 

Ill] We are asked to exercise our powers 
either to alter the decree or to add the other- 
defendants. As to tbo first, that cannot bo done 
unless it is clear that the interests of tho other 
parties to the decree are not affected. It is im¬ 
possible to hold that the others will not bo affec¬ 
ted here. Their right is to redeem the whole 
and we are asked to cut that down. It does not 
matter whether they will ultimately benefit or 
not. They have that right and if they wish to 
exercise it they are entitled to do so even though 
it may ultimately react to their detriment. It is 
like a person who insists on buying a house for 
a given price. No Court could refuse to decree 
his claim if his right is well founded simply 
because it is of opinion that he has made a bad 
or foolish bargain. So here. The decree gives 
them the right to redeem tho whole and that 
cannot be taken away behind their backs even 
if it could be assumed that that would be for 
their ultimate benefit. But we cannot assume 
that. We have no data before us. We do not 
know what the properties are worth. All we 
know it that defendant 10 tells us that he 
has reached a certain agreement with the plain¬ 
tiff behind the backs of the others, and that the 
plaintiff denies this fact, at any rate so far as 
the price is concerned. 

[12] In Ghanaram v. Balbhadrasai , I. L. R. 
(1938) Nag. 370 at p. 374: (A. I. R. (25) 1938 Nag. 
42), a Division Bench of this Court pointed out 
that when a preliminary decree for foreclosure 
is passed, one of the parties cannot ask in appeal 
for partial redemption on payment of a propor¬ 
tionate part of the debt without joining every¬ 
body interested in the mortgage. As the legal 
representative of one of the mortgagees was not 
joined it was held that the whole suit abated. 

[13] In Sunitibala Debi v. Dhara Sundari 
Debt Ghowdhurani, 47 Cal. 175: (a. I. R. (6) 1919 
P. c. 24), the Privy Council refused to allow 
either partial redemption or partial foreclosure. 
There the defendant mortgaged an undivided 
estate to two widows whom we shall call A and 
B. The condition of the mortgage was that the 
mortgagor would pay "sums of equal amounts 
to each of the two mortgagees of rs. 80,000 with 
interest” and on such payment the mortgagees 
were separately to reconvey and re-assign tha 
mortgaged property. 
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[14] Their Lordships held that though the 
title of the mortgagees was to that extent several 
the deed did not embody two independent mort- 
gages but consisted of 

“a conveyance - of the whole property to the two mort¬ 
gagees as tenants in common . . . with separate pro¬ 
visos for redemption.” 

They held that as this wa3 the case the suit as 
framed did not lie. One mortgagee alone could 
not, even in a ci3e like that, sue to enforce only 
her share of the mortgage, because half the 
property had not been mortgaged but the whole. 
But their Lordships also held that amendment 
of the plaint would be in order and that as one 
of the mortgagees B refused to join in the suit 
she should be made a defendant. Their Lord- 
ships do not say in so many words exactly what 
form the amended suit should take but they say 
that it should “ask for the proper mortgage dec¬ 
ree, which would provide for all the necessary 
accounts and payments”. By this we take them 
to mean that a would have to proceed against 
the whole of the mortgaged property and afford 
the mortgagor the chance of redeeming the 
whole. Their Lordships do not say whether A 
would be bound to ask for the whole of the 
money, that ia rs. 1,60,000 and interest, or could 
claim only Rs. 80,000 provided that the mort¬ 
gagor was given the ohance of redeeming the 
whole for that figure. The question whether B 
would be bound to sue for the whole debt and/or 
would be entitled to give up a portion of the 
claim provided the mortgagor was not pre¬ 
judiced is one we are not called upon to decide 
here. The main point is that there can be no 
partial redemption. 

[16] In Yadalli Beg v. Tukaram , 48 Oal. 22 
at p. 29: (A. I. R. (8) 1921 P. 0. 126), also their 
Lordships held that the right of the mortgagors 
to redeem the whole could not be taken away 
except where s. 60 , T. P. Act, applies. 

[16] Sir Dinshah Mulla analyses the question 
of partial redemption at p. 392 of the 2nd edi¬ 
tion of his Transfer of Property Act. He gives 
the following illustration: A mortgages pro¬ 
perty to B, then sells 1/16 to C, l/2 to D, 3/l6 to 
E and 1/4 to the mortgagee B. Sir Dinshah 
points out that this would have the effeot of 
splitting up the mortgage under s. 60, and 
would give c, D and E the right to redeem 
their own shares on payment of a proportion¬ 
ate part of the debt. He says that if C sues 
only to redeem his 1/16 he is exeroising his 
right of partial redemption of his own share 
only, but he is bound in such an action to join 
D and B because 

“they mast be bound by the account which will 
have to be taken as to the respective values of the 
shares.” 


A. LB. 

[17] In our opinion it is abundantly evident 
that if the compromise now pleaded bad been 
entered into before the suit was filed, the mort 
gagee could not have sued to foreclose the Nag¬ 
pur house alone without affording the other de¬ 
fendants a chance of redeeming this house. 
Equally defendant 10 alone could not have 
sued to redeem only this house. If that ia the 
position before suit it is muoh more so after suit 
and after a decree. On this ground also we 
hold the appeal is incompetent. 

* * * * 

[18] The appeal fails and is dismissed with 
costs. 

v. B. B. Appeal dismissed. 
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Sarwate J. 

Kaluram Ramchandra — Applicant v. 
Nandlal Gulabchand and others — Non-ap¬ 
plicants. 

Civil Revn. No. 478 of 1946, Decided on 21st July 
1948, from order of Addl. Diet. Judge, Basim, D/- 8th 
October 1946. 

(a) Civil P. C. (1908), O. 47, Rr. 1 and 2-Review 
by successor—Compromise by next friend of minor 
without leave of Court -Court recording compro¬ 
mise — Minor can apply for review of order as it 
amounts to a mistake apparent on face of record— 
Application for review must, however, be made to 
judge passing order and not to his successor — 
Civil P. C., O. 32, R. 7. 

According to O. 47, R. 2, Civil P. C., which has to be 
read as a proviso to O. 47, R. 1, an application for re¬ 
view on one of the two grounds mentioned therein, 
may be made to the successor of the judge but an ap¬ 
plication for review on any other ground on whioh an 
application would be permissible by O. 47, R. 1, must 
be made to the judge who passed the decree or order 
and not to his successor. [Para 8] 

Where in a suit for partition the next friend of the 
minor enters into a compromise without the leave of 
the Court and the Court records the compromise with¬ 
out considering the question of its effects on the inte¬ 
rests of the minor and without granting the neaessary 
leave, it amounts to a mistake apparent on the faoe of 
the record within 0. 47, R. 1 and the minor can obtain 
a review of the order recording the compromise on the 
ground that sanction for compromise was not given. 

A. I. R. (7) 1920 Pat. 750, Rel. on. But the application 
for review not being on one of the grounds mentioned 
in O. 47, R. 2 must be made to the Jndge who passed 
the order recording the compromise and not to bifl 
snocessor: A. I. R. (24) 1937 Oudh 267 and A.I.B. (11) 
1924 Nag. 190, Ref. [Paras 7*9] 

Even if the application for review be regarded as 
one on the ground of mistake of law made by the judge 
in overlooking the provisions of O. 32, R. 7, Civil P. C., 
the application cannot be made to the successor as 
that is not aEo a ground excepted in R. 2 of O. 47: 

A. I. R. (24) 1937 Cal. 426, Ref. 

Annotation : (’44-Com.) O. P. C., O. 47 B. 1 N. 15; 

N. 22 Pt. 2 ; O. 47 R. 2 N. 2 Pts. 1, 0,14. 

(b) Civil P. C. (1908), O. 32 R. 7 (2) — Compro¬ 
mise by next friend or guardian ad litem of minor 
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without leave of Court is void as against minor: 
29 AU. 585 (P. C.) and 36 Mad. 295 (P. C ). Rel. on. 

[Pura 6] 

Annotation: (’44-Cora.l 0. P. 0., 0. 32 R. 7 N. 5. 

P. -R. Padhye — for Applicant. 

Order. —The applicant Kaluram who is one 
of the plaintiffs in civil suit No. l-B of 1940 in 
the Court of the Additional District Judge, Basirn, 
has come up in revision against an order rejec¬ 
ting his application for review. 

[2] The application was made in the following 
circumstances. Three persons Nandlal, Mahadeo 
and Kaluram brought a 6uit for partition aga¬ 
inst the non-applicant Kachrulal and some other 
persons. Kaluram is a minor and in the suit 
Nandlal acted as his next friend. A preliminary 
decree for partition was passed and a commis- 
sioner was appointed to effect partition. There 
were several hearings before the commissioner 
and on 10th November 1944 the commissioner 
was considering the question of partition of a 
kotha. He recorded the statements of the parties. 
It appears that the kotha has got a roof of iron 
sheets but a part of the roof had been dismantled 
and the sheets which were taken down had been 
■kept aside. It was found that some of the sheets 
were not on the spot but had been removed by 
Nandlal. In the statement whioh was taken, 
Nandlal, who represented the plaintiffs, stated 
that the price of the kotha was Rs. 2600. Kach¬ 
rulal, the defendant, put the price at Rs. 3000. 
In the report which the commissioner submitted 
to the Court he found that 90 sheets whioh were 
part of the roof of the kotha were missing and 
Nandlal was responsible for their loss. The com¬ 
missioner determined the price of the kotha at 
Rs. 2800, [apparently taking it as the mean be. 
tween the figures given by Nandlal and Kachrulal. 
He proposed a division of the kotha into two 
parts, eastern and western, and taking into con¬ 
sideration the fact that 90 tin sheets had been 
removed by Nandlal, gave direction that if 
Nandlal ohose to take the eastern portion of the 
kotha which was covered with tin Bheets he 
should pay Rs. 1000 to Kaohrulal to compensate 
him because the western portion was in a dis¬ 
mantled condition and the tin sheets of its roof 
had also been taken away by Nandlal. He also 
provided that in case Kaohrulal got the eastern 
portion he should pay rs. 700 to the plaintiffs. 

[3] Both parties filed objections to this part of 
the commissioner’s report ; Nandlal'a objection 
was that he should have been made liable for 38 
tin sheets only and not for 90 as the commissioner 
has found ; Kaohrulal’s objection was that the 
-value of 90 tin sheets should have been fixed at 
Rs. 720. After stating their objections in this way, 
Nandlal and Kachrulal came to a compromise 
4hat the entire kotha should be valued at Re. 1700 


and that it should be given to Kachrulal for his 
share while Kachrulal should pay Rs. 850 to the 
plaintiffs for their half share. 

[4] Before this compromise was made, the 
plaintiffs inter se had arrived at an arrangement 
for a division of the properties which would 
come to their share in the partition and iu that 
division had arranged amongst themselves that 
this portion of the kotha was to go to the share of 
Kaluram. It is thus evident that the compromise 
which Nandlal and Kachrulal had effected was 
going to affect only Kaluram because he alone 
under the arrangement between the plaintiffs 
was entitled to the kotha. Having regard to the 
statements which Nandlal and Kachrulal had 
made before the commissioner for the value of 
the kotha, the price which was now put on the 
kotha a9 a result of the compromise was very 
small. Though the compromise was thus going 
to act prejudicially to the interest of the minor 
Kaluram, Nandlal did not take permission of 
the Court for the compromise and the Judge 
without considering the question of Kaluram’s 
interest and without giving sanction recorded 
the compromise and passed a decree in terms of 
it. 

[5] An application was made on behalf of 
Kaluram for review of this order recording the 
compromise. The order was passed by Shri 
Chiplonkar who was the presiding Judge of the 
Court at the time, but he was transferred soon 
after and the application for review had to be 
made to his successor Shri Gosewade. Shri Gose- 
wade ha9 rejected the application because in his 
view the application should have been made only 
to the Judge who had passed the order recording 
the compromise. It is against that order that the 
present application in revision has been filed. 

[6] The learned Judge has accepted that the 
mode of partition sanctioned by the order dated 
18th December 1945 which Shri Chiplonkar made 
amounts to a compromise. The compromise re¬ 
quired leave of the Court under o. 82, R. 7, 
Civil P. C., and according to sub r. (2), any 
compromise entered into without the leave of 
the Court would be void against the minor. This 
is the view expressed by the Privy Council in 
Manohar Lai v. Jadunath Singh, 28 ALL. 585: 
(33 1 . A. 128 P.C.) and Qanesha Row v. Tulja. 
ram Row , 36 Mad. 295 : (40 1 . A. 132 P. 0.). 

[7] Invalidity of compromise is thus evident 
from the faofcs which are on record and if the 
Court recorded the compromise without consi¬ 
dering the question of its effect on the interest 
of the minor and without granting necessary 
leave, it amounts to a mistake apparent on the 
face of the record. It is also clear that if sanc¬ 
tion had been sought by Nandlal and if the 
Judge had taken the previous statements of 
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Nandlal and Kachrulal and the finding of the 
commissioner as regards the value of the Kotha 
into consideration, he would not have come to 
the conclusion that the compromise was not 
prejudicial to the interest of the minor. The 
order recording the compromise is thu3 clearly 
due to a mistake which is apparent on the face 
of the record. A minor can obtain review of a 
decision on the ground that sanction for com- 
promise was not given. Absence of sanction in 
such a case is regarded as a mistake apparent 
on the face of the record: Ram Ghulam v. 
Sham Sahai, A. I. R. (7) 1920 Pat. 750 : (5 Pat. 
L. J. 379). 

[8l This is a ground on which review is per¬ 
mitted by O. 47, R. 1, Civil P. C. That rule 
sets out other grounds also on which an appli¬ 
cation for review of judgment or order could be 
made and it lays down that review application 
must be made to the Court which passed the 
decree or made the order. This means that 
review application lies to the same Court and 
not to any other Court even though it may be a 
Court of concurrent or higher jurisdiction or an 
appellate or revisional Court. At the time when 
the application for review comes to be made the 
Presiding Judge of the Court may be the same 
Judge who passed the decree or order or there 
may be his successor. Rule 2 of o. 47 there¬ 
fore provides whether or not the successor of 
the Judge, though in the Bame Court, can en¬ 
tertain review application. Rule 2 has thus to 
be read as a proviso to R. 1. According to R. 2, 
it the application for review is on one of these 
grounds, namely, (i) discovery of new and im- 
portant matter or evidence as is referred to in 
R. 1 or (ii) the existence of a clerical or arith- 
mothical mistake or error apparent on the faoe 
of the decree, it may be made to the successor 
of the Judge but an application for review on 
any grounds other than these two, on which an 
application would be permissible by R. 1 must 
be made to the Judge who passed the decree or 
order and cannot be made to his successor. 

[9] In the present case the review is sought 
on the ground of mistake or error on the face 
of the record and not on the ground of a clerical 
or arithmetical mistake or error on the face of 
the decree. Therefore, according to R. 2 of 
O. 47, the application should have been made to 
the Judge, Shree Chiplonkar, who made the de¬ 
cree, Brij Kishore v. Lachhmi Nath, 13 Luck. 
112: (A.I.R. (24) 1937Oudh 267), Baliram Piraji 
v. Yeshwanta , A. i. r. (n) 1924 Nag. 190 : (75 
I. O. 629). Even regarded as an application for 
review on the ground of mistake of law made 
by Shri Chiplonkar in overlooking the provision 
of O. 82, R. 7, Civil P. C. f the application should 
have been made to him as that is not also a 


ground excepted in R, 2 . On the ground of mis¬ 
take of law also the application could not be 
made to the successor of Shri Chiplonkar: Abdul 
Jabbar v. Azizar Rahman , a. I. R. (24) 1937 
Cal. 425 : (172 I. C. 682). 

[ 10 ] The application made to Shri Go 3 ewade 
was properly dismissed by him as he could not 
entertain it in view of R, 2 of o. 47 and the 
order must be upheld. The application in revi¬ 
sion is dismissed with costs. 

K.s. Revision dismissed. 


*A. I. R. (36) 1949 Nagpur 300 [C. N. 117.) 
Bose Ag. 0. J. and Padhye J. 

Dinkar Rao Dhar Rao Rajoorkar — Defen¬ 
dant 1—Applicant v. Rattansey Asariya 
Bhate and others — Plaintiffs 1 and 2 and 
Defendants — Non. applicants. 

Miac. Civil Case No. 3 of 1947, Decided on 22nd 
September 1948. 

(a) Civil P. C. (1908), S. 100 — Question of law- 

inferences from documents and statements of 
parties amount to question of law — Civil P. C. 
(1908), S. 110. [Para 2] 

Annotation :(’44-Com.) Civil P. C , Ss. 100 & 101, 
N. 29; S. 110 N. 17. 

(b) Civil P. C. (1908), S. 100 — Question of law — 

Compromise deed forming root of title — Its con¬ 
struction is question of law — Civil P. C. (1908), 
S. 110. [Para 3] 

Annotation : (’44-Com.) Civil P. C., Ss. 100 & 101 
N. 29; S. 110 N. 17. 

(c) Civil P. C. (1908)—Question of law — Con¬ 
struction of statute is a matter of law —Civil P. C. 

(1908), S. 110. [Para 4] 

Annotation : (’44-Com.) Civil P. C., Ss. 100 <fc 101 
N. 47. 

(d) Civil P C. (1908), S. 100— Question of law— 

Whether res judicata and estoppel can be applied 
when neither parties has pleaded them, is question 
of law — Civil P. C. (1908), S. 110. [Para 4] 

Annotation ; (’44-Com.) Civil P. C., Ss. 100 & 101 
N. 60; S. 110 N. 17. 

*(e) Civil P. C. (1908), S. 110 —Substantial ques¬ 
tion of law—By “substantial” is meant substantial 
between parties — Decision turning one way or 
another on particular view of law — Question is 
substantial between parties. 

By substantial question of law is meant substantial 
between the parties. A question of law is substantial 
between the parties if the decision turns one way or 
another on the particular view taken of the law. If.it 
does not affect the decision then it cannot be substantial 
as between the parties. But if it substantially affect3 
the decision then it is substantial as between the parties 
though it may be wholly unimportant to others: A. I. R- 
(14) 1927 P.C. 110, Iiel. on ; A.I.R. (25) 1938 Nag. 482; 
A. I. R. (35) 1948 Mad. Ill, held modi/ted by P. 

App. No. 207 of 1937 arising out of Misc. Civil Case 
No. 207 of 1937. [Paras 2, 11 & 12J 

Annotation : (’44-Com.) Civil P. C., S. 110 N. 7. 

(f) Civil P. C. (1908), S. 110 — Case involving 
points A, B and C — Decision on point A sufficient 
to dispose of case — Leave to appeal cannot be 
granted if point A does not satisfy necessary con¬ 
ditions even if points B and C satisfy them. 
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It It is possible to dispose of a oase on point A, and 
points B and 0 are unnecessary from that point of 
view, then no leave to appeal can be granted simply 
because points B and C fulfil the necessary condi¬ 
tions under S. 110, if point A does not. [Para 13] 
Annotation : (‘44 Com.) Civil P. C., 8. 110 N. 17. 

(g) Civil P. C. (1908), S. 100 — Question of law— 
Adverse possession — Question linked up with fact 
and effect of compromise — Question of existence 
of compromise and its terms dependent on inter¬ 
pretation of evidence —These are questions of law 
and question of adverse possession dependant on 
them is also question of law — Civil P. C. (1908), 
S. 110. 

Whether the terms of the compromise can be deduced 
from the evidence, whether the compromise itself can 
be dedaced from that and whether the interpretation 
by the Court of those terms is what it has held it to be, 
are questions of law. And when the question of adverse 
possession is linked up with fact and effect of the com¬ 
promise, the question of adverse possession is equally a 
question of law. [Para 15] 

Annotation : (’44-Com.) Civil P. C., Ss. 100 Sc 101, 

N. 30, 36; 8. 110 N. 17. 

B. Kaushalendra Rao and T. L. Sheode — 

for Applicant. 

M. N. Phadke — for Non-applicants Nos. 1 to 3. 

Order.—This is an application for leave to 
appeal to the Supreme Court under S. 110 , Civil 
P. C. It ia conceded on both sides that the con- 
dition regarding valuation is satisfied. The only 
question is whether there is a substantial question 
of law because the judgment of this Court affirms 
that of the Court below. In our opinion there 
are several substantial questions of law. 

[ 2 ] The question has to be substantial as be¬ 
tween the parties.'That is settled by the Privy 
Council in Raghunath Prasad Singh v. Deputy 
Commissioner of Pratabgarh, 2 Luck. 93: (air 
( 14) 1927 P. C. HO). The most important question 
here ia regarding a compromise. The document 
embodying the compromise was not available, 
and so it was necessary to resort to secondary 
evidence. That evidence consisted largely of 
statements made in a previous case and of the 
order in that case. From those statements and 
the order had to be inferred the nature of the 
title asserted there. These inferences from the 
documents and statements of the parties amount, 
in our judgment, to a question of law. 

[8] Had the deed of compromise been here, 
its construction would have been a matter of law, 
[particularly as that formed the root of title. 
Here we have not only to construe the terms of 
a document which is missing but : also to infer 
what those terms were from a consideration of 
the other documents and statements. That the 
question is substantial can, in our opinion, admit 
of no doubt. 

U3 Then again, our construction of o. 21 , 
B. 103 is a matter of law. So also the question 
arises whether res judicata and estoppel, which 
we have applied, can he applied when neither 
has been pleaded. 
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[&] It wa9 argued on the strength of Ganpat 
Rao v. Ishwar Singh, I. L. R. (1940) Nag. 29 ; 
(A. I. R. (25) 1938 Nag. 482) and Chmnaswami 
Reddiar v. Nallappa Reddiar, A. I. R. (35) 
1948 Mad. ill : (1947 2 M. L. J. 194), that no 
question of law can bo substantial within the 
meaning of S. 110 , Civil P. 0., unless tho legal 
principles applied in the case are not well de¬ 
fined or unless there can be some reasonable 
divergence of opinion about the correctness of 
the view taken and unless the case involves a 
point of law such as would call for fresh defini¬ 
tion and enunciation. In the first case cited, it 
was also held that a misapplication of principles 
of law does not raise any substantial question of 
law so as to attract the operation of 8. 110 . The 
Madras decision, which i3 of a tingle Ju3ge, is 
muoh to the same effect. 

[6] There can be no doubt that that is a view 
which has been held by various High Courts in 
India, but the decisions cited omit to consider 
two decisions of their Lordships of the Privy 
Council on this v^ry point which, in our opi¬ 
nion very largely modify the views taken in the 
cases cited and which of course it is impossible 
for us to ignore. 

[ 7 ] The first is a decision of their Lordships 
which arose from a judgment of this Court. It 
has not been reported but is to be found in 
Privy council Appeal No. 4 arising out of Miso. 
Civil case No. 207 of 1937. That decision was 
considered by this Bench in a later application 
for leave to appeal to the Supreme Court in 
Miso. civil Case No. 12 of 1948. We will quote 
the passage in our judgment which relates to 

their Lordships’ decision: 

"Special leave to appeal wa3 granted by His Majesty 
in Council in Privy Council Appeal No. 4 of 1942. That 
was a case in which leave to appeal had been refused 
by this High Court in Misc. Civil Case No. 207 of 
1937. The questions involved were (1) whether the 
Bhare of a certain person in a mortgage of 1895 had 
been included in a subsequent mortgage of 1919. This, 
it wag contended, wag res judicata , so the question in 
appeal was whether the matter was res judicata or 
not ; and (2) whether on a construction of the deed of 
1919, the pleadings and the decree this share had been 
included in the decree under appeal. These were held 
to be substantial questions of law.” 

[8] It was argued that that was not what their 
Lordships decided. It was said that they did not 
dispute the correctness of the view taken in this 
Court, which was substantially the view later 
taken in Ganpatrao v. Ishwar Singh, I. L. B. 
(1940) Nag. 29 : (A. I. R. (25) 1938 Nag. 482), 
though not in the same words, but it was a case 
in which their Lordships were granting special 
leave, apart from the Civil Procedure Code, by 
virtue of their prerogative. We are not able to 
construe the order of their Lordships in that 
light. We find it impossible to say that their 
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Nandlal and Kacbrulal and the finding of the 
commissioner as regards the value of the Kotha 
into consideration, he would not have come to 
the conclusion that the compromise was not 
prejudicial to the interest of the minor. The 
order recording the compromise is thu 3 clearly 
due to a mistake which is apparent on the face 
of the record. A minor can obtain review of a 
decision on the ground that sanction for com- 
promise was not given. Absence of sanction in 
such a case is regarded as a mistake apparent 
on the face of the record: Ram Ghulam v. 
Sham Sahai, a. I. r. ( 7 ) 1920 Pat. 750 : (5 Pat. 
L. J. 379). 

[8] This is a ground on which review is per¬ 
mitted by o. 47, R. l, Civil P. C. That rule 
sets out other grounds also on which an appli¬ 
cation for review of judgment or order could be 
made and it lays down that review application 
must be made to the Court which passed the 
decree or made the order. This means that 
review application lies to the same Court and 
not to any other Court even though it may be a 
Court of concurrent or higher jurisdiction or an 
appellate or revisional Court. At the time when 
the application for review comes to be made the 
Presiding Judge of the Court may be the same 
Judge who passed the decree or order or there 
may be his successor. Rule 2 of o. 47 there¬ 
fore provides whether or not the successor of 
the Judge, though in the same Court, can en¬ 
tertain review application. Rule 2 has thus to 
be read as a proviso to R. l. According to R. 2, 
if the application for review is on one of these 
grounds, namely, (i) discovery of new and im- 
portant matter or evidence as is referred to in 
R. 1 or (ii) the existence of a clerical or arith- 
mothical mistake or error apparent on the faoe 
of the decree, it may be made to the successor 
of the Judge but an application for review on 
any grounds other than these two, on which an 
application would be permissible by R. 1 must 
be made to the Judge who passed the decree or 
order and cannot be made to his successor. 

[9] In the present case the review is sought 
on the ground of mistake or error on the face 
of the record and not on the ground of a clerical 
or arithmetical mistake or error on the face of 
the decree. Therefore, according to R. 2 of 
O. 47, the application should have been made to 
the Judge, Shree Chiplonkar, who made the de¬ 
cree, Brij Kishore v. Lachhmi Nath, 13 Luck. 
112 : (a.I.r. (24) 1937Oudh 267), Baliram Piraji 
v. Yeshwanta, A. 1 . r. ( 11 ) 1924 Nag. 190 : (75 
I. O. 829). Even regarded as an application for 
review on the ground of mistake of law made 
by Shri Chiplonkar in overlooking the provision 
of O. 82 , R. 7 , Civil P. C., the application should 
have been made to him as that is not also a 
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ground excepted in R. 2. On the ground of mis¬ 
take of law also the application could not be 
made to the successor of Shri Chiplonkar: Abdul 
Jabbar v. Azizar Rahman , a. I. R. (24) 1937 
cal. 425 : (172 I. C. 682). 

[ 10 ] The application made to Shri Go3ewade 
was properly dismissed by him as he could not 
entertain it in view of R, 2 of O. 47 and the 
order must be upheld. The application in revi¬ 
sion is dismissed with costs. 

K.S. Revision dismissed. 


*A. I. R. (36) 1949 Nagpur 300 [C. N. 117.] 

Bose Ag. 0. J. and Padhye J. 

Dinkar Rao Dhar Rao Rajoorkar — Defen¬ 
dant 1—Applicant v. Rattansey Asariya 
Bhate and others — Plaintiffs 1 and 2 and 
Defendants — Non-applicants. 

Misc. Civil Case No. 3 of 1947, Decided on 22nd 
September 1948. 

(a) Civil P. C. (1908), S. 100 — Question of law— 

Inferences from documents and statements of 
parties amount to question of law — Civil P. C. 
(1908), S. 110. [ Para 2 ] 

Annotation :(’44-Com.) Civil P. C , Ss. 100 & 101, 
N. 29; S. 110 N. 17. 

(b) Civil P. C. (1908), S. 100 — Question of law — 

Compromise deed forming root of title — Its con¬ 
struction is question of law — Civil P. C. (1908), 
S. HO. [p ara 3] 

Annotation : (’44-Com.) Civil P. C., Sg. 100 & 101 
N. 29; S. 110 N. 17. 

(c) Civil P. C. (1908)—Question of law — Con¬ 

struction of statute is a matter of law —Civil P. C. 
(1908), S. 110, [Para 4] 

Annotation : (’44-Com.) Civil P. C., Sg. 100 <fc 101 
N. 47. 

(d) Civil P. C. (1908), S. 100— Question of law— 

Whether res judicata and estoppel can be applied 
when neither parties has pleaded them, is question 
of law — Civil P. C. (1908), S. 110. [Para 4] 

Annotation ; (’44-Com.) CivU P. C., Ss. 100 & 101 
N. 60; S. 110 N. 17. 

*(e) Civil P. C. (1908), S. 110—Substantial ques¬ 
tion of law—By “substantial” is meant substantial 
between parties — Decision turning one way or 
another on particular view of law — Question is 
substantial between parties. 

By substantial question of law is meant substantial 
between the parties. A question of law ig substantial 
between the parties if the decision turns one way or 
another on the particular view taken of the law. If it 
doe9 not affect the decision then itcannotbe substantial 
as between the parties. Eat if it substantially affects 
the decision then it is substantial as between the parties 
though it may be wholly unimportant to others: A. I. R. 
(14) 1927 P.C. 110, Rel. on ; A.I.R. (25) 1938 Nag. 482; 

A. I. R. (35) 1948 Mad. Ill, held modified by P. C. 
App. No. 207 of 1937 arising out of Misc. Civil Case 
No. 207 of 1937. [Paras 2, 11 & 12] 

Annotation ; (’44-Com.) Civil P. C., S. 110 N. 7. 

(0 Civil p. c. (1908), S. 110 — Case involving 
points A, B and C — Decision on point A sufficient 
to dispose of case _ Leave to appeal cannot be 
granted if point A does not satisfy necessary con¬ 
ditions even if points B and C satisfy them. 
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If it ia possible to dispose of a case on point A, and 
points B and 0 are unnecessary from that point of 
view, then no leave to appeal can be granted simply 
because points B and C fulfil the necessary condi¬ 
tions under S. 110, if point A does not. [Para 13] 
Annotation : (’44 Com.) Civil P. C., B. 110 N. 17. 

(g) Civil P. C. (1908), S. 100 — Question of law— 
Adverse possession —Question linked up with fact 
and effect of compromise — Question of existence 
of compromise and its terms dependent on inter¬ 
pretation of evidence —These are questions of law 
and question of adverse possession dependant on 
them is also question of law — Civil P. C. (1908), 
S. 110. 

Whether the terms of the compromise can be deduced 
from the evidence, whether the compromise itself can 
be deduced from that and whether the interpretation 
by the Court of those terms is what it has held it to be, 
are questions of law. ADd when the question of adverse 
possession is linked up with fact and effect of the com¬ 
promise, the question of adverse possession is equally a 
question of law. [Para 15] 

Annotation : (’44-Com.) Civil P. C., Ss. 100 & 101, 

N. 30, 36; S. 110 N. 17. 

B. Kaushalendra Bao and T. L. Sheode — 

for Applicant. 

M. N. Phadke — for Non-applicants Nos. 1 to 3. 

Order. —This is an application for leave to 
appeal to the Supreme Court under S. 110 , Civil 
P. C. It is conceded on both sides that the con¬ 
dition regarding valuation is satisfied. The only 
question is whether there is a substantial question 
of law because the judgment of this Court affirms 
that of the Court below. In our opinion there 
are several substantial questions of law. 

[2] The question has to be substantial as be¬ 
tween the parties. i ,That is settled by the Privy 
Council in Raghunath Prasad Singh v. Deputy 
Commissioner of Pratabgarh, 2 Luck. 93: (AIR 
(14) 1927 P. G. 110). The most important question 
here is regarding a compromise. The document 
embodying the compromise was not available, 
and so it was necessary to resort to secondary 
evidence. That evidence consisted largely of 
statements made in a previous case and of the 
order in that case. From those statements and 
the order had to be inferred the nature of the 
title asserted there. These inferences from the 
documents and statements of the parties amount, 
in our judgment, to a question of law. 

[8] Had the deed of compromise been here, 
.its construction would have been a matter of law, 
I particularly as that formed the root of title. 
Here we have not only to construe the terms of 
a document which is missing but Also to infer 
what those terms were from a consideration of 
the other documents and statements. That the 
question is substantial can, in our opinion, admit 
of no doubt. 

[4] Then again, our construction of O. 21, 
B. 103 is a matter of law. So aho the question 
arises whether res judicata and estoppel, which 
we have applied, can be applied when neither 
has been pleaded. 
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[ 5 ] It was argued on the strength of Ganpat 
Rao v. Ishwar Singh, I. L. R. (i9io) Nag. 29 : 
(A. I. R. (25) 1938 Nag. 482) and Chinnaswami 
Reddiar v. Nallappa Reddiar, A. 1 . R. (35) 
1948 Mad. Ill: (1947 2 M. L. J. 194), that no 
question of law can be substantial within the 
meaning of 8. 110, Civil P. 0., unless the legal 
principles applied in the case are not well de¬ 
fined or unless there can be some reasonable 
divergence of opinion about the correctness of 
the view taken and unle33 the case involves a 
point of law such as would call for fresh defini¬ 
tion and enunciation. In the first case cited, it 
was also held that a misapplication of principles 
of law does not raise any substantial question of 
law so as to attract the operation of S. 1 10 . The 
Madras decision, which is of a single Judge, is 
much to the same effect. 

[6] There can be no doubt that that i3 a view 
which has been held by various High Courts in 
India, but the decisions cited omit to consider 
two decisions of their Lordships of the Privy 
Council on this v^ry point which, in our opi¬ 
nion very largely modify the views taken in the 
oases cited and which of course it is impossible 
for us to ignore. 

[ 7 ] The first is a decision of their Lordships 
which arose from a judgment of this Court. It 
has not been reported but is to be found in 
Privy council Appeal No. 4 arising out of Misc. 
Civil Case no. 207 of 1987. That decision was 
considered by this Benoh in a later application 
for leave to appeal to the Supreme Court in 
Misc. Civil Case No. 12 of 1948. We will quote 
the passage in our judgment which relates to 

their Lordships’ decision: 

“Special leave to appeal wa3 granted by His Majesty 
in Council in Privy Counoil Appeal No. 4 of 1942. That 
wa3 a case in which leave to appeal had been refused 
by this High Court in Miso. Civil Case No. 207 of 
1937. The questions involved were (1) whether the 
share of a certain person in a mortgage of 1895 had 
been included in a subsequent mortgage of 1919. This, 
it was contended, was res judicata , so the question in 
appeal was whether the matter was res judicata or 
not ; and (2) whether on a construction of the deed of 
1919, the pleadings and the decree this share had been 
included in the decree under appeal. These were held 
to be substantial questions of law.” 

[8l It was argued that that was not what their 
Lordships decided. It was said that they did not 
dispute the correctness of the view taken in this 
Court, which was substantially the view later 
taken in Ganpatrao v. Ishwar Singh, I. L. B. 
(1940) Nag. 29 t (A. I. R. (25) 1938 Nag. 482), 
though not in the same words, but it was a case 
in whioh their Lordships were granting special 
leave, apart from the Civil Procedure Code, by 
virtue of their prerogative. We are not able to 
construe the order of their Lordships in that 
light. We find it impossible to say that their 
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Lordships had either approved or confirmed the 
construction which this Court had placed upon 
S. 110. But however that may be, the matter ig 
set at rest in Raghunath Prasad Singh v. 
Deputy Commissioner of Pratabgarh, 2 Luck. 
93 : (a. I. R. (14) 1927 P. c. no), where no such 
doubts can be said to have arisen. 

[9] That was a case in which the plaintiff 
contended that the defendant obtained only life 
estate under a will. The defendant contended 
that he, or rather his predecessor, obtained an 
absolute estate under it. That was the only ques¬ 
tion of law involved. 

[ 10 ] The learned Judges of the Chief Court of 
Oudh, after pointing out that the only question 
of law was as to the true construction of the 
will, said : 

“That to our minds, is not a substantial question of 
law’, though it is a question of law. It i3 not alleged 
that any reoognl6ed principle applicable to the construc¬ 
tion of a document of the nature of the present will 
has been misunderstood or misused by this Court nor 
does our decision lay down any general principle of 
construction. The construction which we have placed 
upon the-will in question is of no interest to any person 
outside the parties to this litigation.” 

[11] When the matter went up to their Lord¬ 
ships the respondents contended that there was 
no substantial question of law and also sought 
to show that by arguing that the decision was 
"obviously right.” Now if it was "obviously 
right” the question could not be said to be sub. 
stantial, but their Lordships held that the ques¬ 
tion whether it was obviously right or not was 
not the point. The question was whether there 
was a substantial question of law, and by ‘sub- 
stantial’ was meant, they said, 'substantial as 
between the parties’. The decision of their Lord- 
ships is in these terms : 

“Mr. De Gruyther has really tried to show the Board 
that there is no substantial question of law by more or 
less taking up the merits of the case and showing that 
the decision is obviously right. Their Lordships do not 
think that they would be quite safe in taking that view 
in a case which certainly occupied the Court below for 
a very long time, and on whioh there is a very elaborate 
judgment ; they think that upon the face of the matter 
there is, as between the parties, a substantial question 
of law.” 

[ 12 ] Ifc will be observed that in the first case 
we have quoted the only question was whether 
the right of a certain person which had been 
included in a previous mortgage was also inclu¬ 
ded in a later mortgage. That was of no interest 
to any one apart from the suit aDd involved a 
mere construction of the later document. So 
also, the question of res judicata turned upon a 
construction of a judgment. In the Lucknow case 
the only question was whether the defendant 
there obtained an absolute interest or a limited 
interest under a will. That again was a question 
which was of no interest to any one outside the 
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parties to the suit. Nevertheless their Lordships 
considered in both cases that the questions wero 
substantial questions of law because they were 
substantial as between the parties. We can only 
consider this to mean that a question of law is 
substantial as between the parties if the decision 
turn3 one way or another on the particular view 
taken of the law. If it does not affect the deci¬ 
sion then it cannot be substantial as between the 
parties. But if it substantially affects the deci¬ 
sion then it is substantial as between the parties 
though it may be wholly unimportant to others.) 
Following those decisions, we are of opinion that 
the question of the construction of this compro. 
mise, and whether it is possible, as a matter of 
law, to infer that there was a compromise, and 
as to what the terms were, from the material 
on record, are not only questions of law but are 
substantial questions of law as between the par¬ 
ties because the decision of the case turned upon 
those questions. 

[13] It was then argued that the finding on 
the question of adverse possession is enough to 
dispose of the case and so none of the other 
matters need be considered. It was argued, and 
we think rightly, that if it is possible to dispose 
of a case on point (a), and points (b) and ( 0 ) 
are unnecessary from that point of view, then 
no leave to appeal can be granted simply beca¬ 
use points (b) and (c) fulfil the necessary con¬ 
ditions under S. 110 , if point (a) does not. It 
was argued here that the question of adverse 
possession is a pure question of fact and not one 
of law at all. 

[14] That, in our opinion, is not correct in this 
particular case because our judgment stresses in 
more than one place that the question of adverse 
possession is bound up with the question of com¬ 
promise. We have stated: 

“The question of possession daring this period is lin¬ 
ked up with the fact and the eSeot of the compromise 
dated 8th March 1909. If the effect of the compromise 
was merely to permit Bhimsee to enjoy the property as 
a tenant and Tejbai and Balbai were to live as his 
dependants, then no question of adverse possession 
arises.” 

and we conclude — 

“In our opinion these results follow as a result of the 
interpretation put by us on the terms of the com¬ 
promise .” 

[ 15 ] Reliance wa3 placed on the decisions of 
the Privy Counoil which hold that inferences of 
fact drawn from documents which do not go to 
the root of title are matters of fact and not of 
law even if the finding incidentally involves 
construction of one or more of the documents. 

We do not doubt that principle, but in our opin¬ 
ion it do63 not apply here because the question 
whether there is evidence on which a finding cant 
be based is one of law; and the whole question 
here is ( 1 ) whether the terms of the compromise} 



Mohd. Khudabax v. King-Emperor (Mangalmurti J.) Nagpur 808 


1949 

oan be deduced from the evidence on which we 
have relied, (a) whether the compromise itself 
can be deduced from that, and (8) whether our 
interpretation of those terms is what we have 
held them to be. If those are substantial ques¬ 
tions of law as between the parties, as we hold 
them to be, then our decision on adverse posses¬ 
sion which is based on those very facts must 
equally be so. In our judgment, substantial 
questions of law arise between the parties here 
and so that condition of S. 110, is also fulfilled. 

[16] The application is allowed, and a certifi¬ 
cate will now issue. 

[17] The costs of this application will be paid 
by the non-applicants who have opposed it. 
Counsel’s fee Rs. 300. 

R.G.D. Application allowed. 


A. I. R. (36) 1949 Nagpur 303 [C. N. 118.] 

Mangalmurtu J. 

Mohammad Khudabax—Accused — Appli¬ 
cants v. King-Emperor. 

Criminal Revn. No. 287 of 1948, Decided on 9th 
November 1948, from order of 1st Addl. Sessions Judge, 
Nagpur, D/- 23rd June 1948. 

(a) Penal Code (1860), Ss. 191 and 193—Offence 
of giving false evidence—It is not necessary that 
false statement should have material bearing upon 
matter under enquiry before Court — Materiality 
can however have bearing upon sentence. 

It is only S. 192 whioh requires that the fabricated 
false evidence should affect a point material to the 
result of the proceeding in whioh it appears. This 
provision is omitted in S. 191 whioh defines the offence 
of giving false evidence and nowhere lays down the 
above restrictive proviso. If the statement made is 
designedly false the accused is liable irrespective of the 
fact whether the statement had a material bearing or 
not upon the matter under enquiry before the Court, 
6 Bom. H.C. R. 68, Bel. on. The materiality or im¬ 
materiality oan, however, have a bearing upon the sen¬ 
tence to be passed: A. I. R. (16) 1929 All. 936; A.l.R. 
(20) 1933 All. 318 ; A. I. R (26) 1939 Lah. 629 ; 19 
W. R. Cr. 69 and 6 W. R. Cr. 84, Rel. on. 

[Para 4] 

Annotation : (’46-Man.) Penal Code, S. 191 N. 4; 
S. 193 N. 6. > 

(b) Evidence Act (1872), S. 21— Trial for giving 
false evidence— Deposition of accused in previous 
criminal case is admissible as admission. 

In a trial for an offence under 8 . 193 read with 
3. 191, Penal Code, deposition made by the aooused in 
a prior criminal oaee, is admissible in evidenoe as ad¬ 
mission made by the accused : 3 Mad. 271 (F. B.); 
A. I. R (11) 1924 All. 381; A. I. R. (7) 1920 Cal. 170 
and A. I. R. (7) 1920 Cal. 941, Bel. on. [Para 6] 

Annotation : (’46-Man.) Evidenoe Aot, S. 21 N. 6. 

Dr. Kathalay — tor Aplioant. 

B. Kaushalendra Bao — for the Crown. 

Order.—Tbia ia a revision petition filed by 
Mohammad Khudabax who has been convicted 
of an offence under 8 . 193, Penal Code and senten- 
ced to four months' rigorous imprisonment and a 


fine of Rs. 100 (one hundred rupees) only or in 
default simple imprisonment for one month. 
This conviction and sentence have been upheld 
by the learned First Additional Sessions Judge, 
Nagpur. 

[2] The following was the charge against the 
applicant Mohammad Khudabax : 

“That you on or about the 21st day of November 
1942 at Nagpur in the course of the trial of Civil Suit 
No. 46B of 1941 before Mr. S. N. Mishra, 2nd Sub- 
Judge, 2nd Class, Nagpur, stated in evidence_ 

‘I did not ask Chunnilal to return the amount till 
the day on whioh I actually sent the notice; I am Bure 
of this’ 

which statement you either knew or believed to be falsa 
or did not believe to be true, and thereby committed an 
offence punishable under S. 193 of the Indian Penal 
Code, eto.” 

[3] The charge thus was under S. 193 read 
with S. 191, Penal Code of giving false evidence 
and not one under s. 193 read with s. 192 ibid 
of fabricating false evidence. 

[4] It i9 only 8. 192, Penal Code which re- 
quires that the fabricated false evidence should 
affeot a point material to the result of the pro¬ 
ceeding in which it appears. This provision is 
omitted in 8. 191, Penal Code which defines the 
offence of giving false evidence and nowhere 
lays down the above restrictive proviso : Reg v. 
Damodhar Ramchandra Kulkarni, 5 Bom. 
H. O. R. 68. If the statement made is designedly 
false the accused is liable irrespective of the fact 
whether the statement bad a material bearing or 
not upon the matter under enquiry before the 
Court. The materiality or immateriality can have 
a bearing upon the sentence to be passed; Raja 
Ram v. Emperor t A. I. R. ( 16 ) 1929 all. 936 : 
(80 Cr. L. J. 1164), Durga Prasad v. Emperor , 
A. I. R. (20) 1933 ALL. 318 : (34 Cr. L. J. 686), 
Bihari Lai Sud v. Emperor , A I. r. (26) 1939 
Lah. 629 : (41 or. L. J. 204), The Queen v. Shib 
Prasad Giri, 19 W. R. Cr. 69 and Queen v. Par- 
butty Churn Sircar , 6 W. R. Cr. 84. 

[5] So the contention of the learned counsel 
for the applicant that the statement must be 
material to the result of the proceeding in 
whioh it was made has no force and this was 
eventually conceded by the learned counsel in 
his reply. 

[6] The conviction of the applicant is based 
on the evidence of Chunilal malguzar (P W. 8) 
which is supported by the notice (Ex. p-4) 
and the deposition (Ex. P-8) made by the 
accused -applicant in the criminal case whioh 
was started against Chunilal. Exhibits P-4 and 
p-8 are admissible in evidence under 8. 21, 
Evidence Act as admissions made by the accus¬ 
ed; vide The Queen v. Gopal Dass and another , 

3 Mad. 271 (F.B.), Emperor v. Banarsi , 46 ALL, 
264 afep. 266: (A.l.R. (ll) 1924 ALL. 881:26 Cr.L.J. 
477), Joseph Perry In re, 46 cal. 996: (a.i.R. 
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(7) 1920 Cal 170:21 Cr. L. J.78) and Joseph Perry 
v. The Official Assignee of Calcutta , 47 Cal. 
254 : (A. I. R (7) 1920 Cal. 941:21 Cr. L. J. 522.). 
The only criticism that was levelled by the 
learned counsel for the applicant againBt the 
evidence of Chunilal was that it was vague and 
indefinite as it did not mention the dates, days, 
months or seasons when the demands were 
made. Chunnilal is, however, definite that 
demauds were made twice at Narkhed and 
twice at Mogra and all of them were made with¬ 
in one and half months preceding the notice. 
The notice strongly corroborates this evidence 
and I agree with the concurrent finding of the 
two lower Courts that it is satisfactorily proved 
that the statement mentioned in the charge is 
false. 

[7] In the statement mentioned in the charge 
he said that he was eure that he did not a9k 
Chunilal to return the amount till the day on 
which he actually sent the notice and he stuck 
to it even after his attention was drawn to exhi¬ 
bit P-8 the statement made by him in the 
criminal Court in the prosecution of Chunnilal 
under S. 40G, Penal Code. This shows that he 
knew when he made the statement mentioned 
in the charge that it was a false statement. He 
has, therefore, been rightly convicted of an 
offence under 8. 193 read with S. 191, Penal Code. 

[8] The learned counsel for the applicant 
contended that the sentence was very heavy 
specially when it was remembered that the 
statement was not material to the result of the 
proceeding in which it was made. Even without 
going into the question whether the statement 
was material or not it can be easily seen that 
the sentence is not out of proportion to the deli¬ 
berateness of the offence. Persons who are pro¬ 
ved to have told lies while in the witness-box 
deserve severe punishment and so though the 
applicant is old and the litigation has gone on 
for nine years and this is his first offence the 
sentence inflicted is not out of proportion and 
the revision petition stands dismissed. 

V.B.B. Revision dismissed. 


A. I. R. (36) 1949 Nagpur 304 fC. N. 119.] 

Mangalmurti J. 

Yadao Ramasa Teli — Defendant — Appel - 
lant v. Kesarbai — Plaintiff — Respondent. 

Second Appeal No. 506 of 1945, Decided on 30th 
September 1948, from appellate deoree of 2nd Addl. 
Dist. Judge, Yeotmal, D/- 5th April 1945. 

(a) C. P. and Berar Relief of Indebtedness Act 
(XIV [14] of 1939), S. 23 — Bar against jurisdiction 
is different from plea of res judicata — S. 23 which 
bars jurisdiction of certain Courts cannot prohibit 
raising of plea of res judicata in civil Court — Civil 
P. C. (1908), S. 11. 


(Mangalmurti J.) 


A. !• B. 


T he bar against jurisdiction is a different thing from 
the plea of res judicata which oan ariee only where 
there is jurisdiction to try the matter, and a wrong deoi- 
sion on the question of res judicata is a wrong exercise 
of junsdiction bnt not a decision without jurisdiction: 
? q R q“- ? 3 ?i a A - l . r - t 22 ) 1936 Ran g- 16Q ; A * L * 16 * 

19 H P « al 's 16 o^ a o d t ' I * R (4 > 1917 Mad. 950, Ref. 
Hence 8. 23. C. P. and Berar Relief of Indebtedness 

Act, which deals only with matters in respect of which 

the jurisdiction of certain Courts is barred and not with 

the question of res judicata, cannot come in the way of 

raising the question of res judicata in a civil Court. 

[Para 5] 

Annotation : (’44-Com.) Civil P. G., S. 11, N. 2. 

• (k) P* C. (1908), S. 11 — Court of exclusive 

jurisdiction—Decision of Debt Relief Court — S. 11 
does not apply but principle of res judicata applies. 

The Debt Relief Courts like the Small Cause Courts 
and Revenue Courts are Courts of exclusive jurisdiction 
and it is not S. 11, Civil P. C. but the general principle 
of res judicata which is of wider application, that ap- 
plie3 to their decisions. Hence the decision of a Debt 
Relief Court that a particular document is a sale with a 


condition of repurchase and not a mortgage by con¬ 
ditional sale operates as res judicata in a subsequent 
civil suit: A. I. R (8) 1921 P. C. 11; A. I. R. (9) 1922 
P. C. 80; A. I. R. (24) 1937 Lah. 346 and A. I. R. (22) 
1935 Lab. 826, Rel. on. [Paras 6 and 7] 

Annotation:(’44-Com.) Civil P.O., S. 11, N. 75, Pt. 1. 

O. R. Mudholkar — for Appellant. 

V. V. Kelkar — for Respondent. 


Judgment. —The question for decision in this 
second appeal is whether the transfer effected 
by the sale deed Ex. P-2, dated 13th April 1938, 
executed by the defendant-appellant ^adao in 
favour of the plaintiff.respondent Mt. Kesarbai 
is a sale with a condition of repurchase or a 
mortgage by conditional sale. 

[ 2 ] This question was tried and decided by 
the Debt Relief Court, Darwha, on 26th January 
1943, in a proceeding before it started on the 
application of the defendant-appellant Yadao for 
relief under the Central Provinces and Berar 
Relief of Indebtedness Act, 1939. That Court held 
that it was a sale with a condition of repurchase 
and that decision was upheld in revision under 
that Act. 

[3] The Court which tried the suit out of 
which this second appeal has arisen held that 
the decision of Debt Relief Court had no binding 
effect. The learned Additional District Judge 
who heard the appeal therefrom, however, held 
that that deoision of the Debt Relief Court 
operated as res judicata , and that is the main 
point which is debated in this Court. 

[4] The learned counsel for the appellant said 
that he relied on Upendra Nath v. Lall, A.I.R. 
(27) 1940 P. C. 222: (I. L. R. (1940) Ear. P. C. 460), 
in support of his contention that the decision of 
the Debt Relief Court does not operate as res 
judicata. In that case their Lordships of the 

Privy Council observed: 

“It must, however, be borne in mind that the con¬ 
struction of the award was not an issue in the pro¬ 
ceedings; it was merely a ground upon whioh the Coart 
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based their deoision upon the question whloh was the 
issue between the parties, viz., whether the Benaras 
Court had jurisdiction to order that the award be filed 
and be made an order of Court . . . . . . . • • The 
res judicata here was the lack of jurisdiction of the 
Subordinate Judge of Benaras and of the High Court 
of Allahabad on appeal therefrom—not the reason for 
that decision. A Court whioh deolines jurisdiction can¬ 
not bind the parties by its reasons for declining jurisdic¬ 
tion! suoh reasons are not decisions, and are certainly 
not decisions by a Court of competent jurisdiction. It 
would indeed be strange if on a dispute as to the 
jurisdiction of a Court to try an issue, that Court by its 
reasons for holding that it had no jurisdiction, could, 
upon the principle of res judicata, deoide and bind the 
parties upon the very issue whioh it was incompetent 
to try.*’ 

There was no dispute in the proceedings before 
the Debt Relief Court, Darwha, as to its jurisdic¬ 
tion to entertain the application of the debtor. It 
has also jurisdiction to try the question whether 
fix. P-2 was a sale deed or a mortgage deed as 
the debtor in those proceedings had included the 
transaction in his debts and it was necessary to 
decide whether it was a debt or not. So the Privy 
Oouncil decision mentioned above does not apply 
to the present case. 

[6] The learned counsel for the appellant then 
contended that as the decision as to the nature 
of the dooument does not come under any of the 
clauses of S 23, C. P. and Berar Relief of In- 
debtedness Act it could not operate as res 
judicata. Seotion 23 ibid, however, deals with 
the matters in respect of (which?) the jurisdiction 
of the civil Courts and the Courts having jurisdic- 
tion under the Provincial Insolvency Act is barred 
and not with the question of res judicata. The 
bar against jurisdiction is a different thing from 
the plea of res judicata (which?) can arise only 
where there is jurisdiction to try the matter, and 
a wrong decision on the question of res judicata 
is a wrong exeroise of jurisdiction but not a 
decision without jurisdiction : Hari Bhikaji v. 
Haro Vtshvavath, 9 Bom. 432 at p. 434, K. N. 
8. P. K. N. K. Firm v. U Ba Chit, A. I. R. 
(22) 1935 Rang. 168 : (156 I- 0. 616), Bajani 
Kumar Mitra v. Ajmaddin Bhuiya, A. I. R. 
<16) 1929 oal. 163 at p. 164 *. (114 I. C. 129) and 
Seshayya v Appa Row, a. I. R. (4) 1917 Mad. 
I960: (86 I. O. 289). So S. 23, C. P. and Berar Relief 
jof Indebtedness Act does not come in the way of 
[the raising of the question of res judicata . 

[6] The Debt Relief Courts like the Small 
Cause Courts and Revenue Courts are Courts of 
exclusive jurisdiction, and it is not 8. 11, Civil 
P. 0. but the general principle of res judicata 
that applies to their decisions. Seotion 11 , Civil 
P. 0., has been interpreted to apply when the two 
Courts concerned have concurrent jurisdiction. 
But the principle of res judicata is of wider 
application, as pointed out by their Lordships of 
the Privy Council in Hook v. Administrator 
1949/N 80 & 40 
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General of Bengal, 48 cal. 499:(A. I. R. (8) 1921 
P. o. 11) and Ramachandra Rao v. Ramchandra 
Rao, 45 Mad. 320 : (A. I. R. (9) 1922 P. 0. 80). It 
has been held to govern cases where the matter 
in issue is the same and has been previously de¬ 
cided by a competent Court. For instance, when 
a Court has exclusive jurisdiction to try any 
matter its deoision on that point will operate as 
res judicata : Ishwar Datta v. General Assu¬ 
rance Society Ltd., A. I. R. (24) 1997 Lab. 346 : 
(174 I. 0 . 761). It was held in Khushal Das v. 
Intizamia Committee, A. I. R. (22) 1935 Lah. 
826 : (160 I. C. 352) that the olaimant could not 
question the ownership of the Gurdwara a second 
time but was barred by res judicata even though 
the Gurdwara tribunal was not competent to try 
the subsequent suit. 

[ 7 ] So the Court of first appeal was right in, 
holding that the decision of the Debt Relief 
Court, Darwha, that Ex. P-2 was a sale deed 
containing a condition of repurchase and not a 
deed of mortgage by conditional sale operated 
as res judicata. 

[8] On merit3 also the lower appellate Court’s 
decision that the transaction contained in the 
sale-deed Ex. P-2, dated 13th April 1938, was a 
sale with a condition of repurchase, and not a 
mortgage by conditional sale, was right. The 
contents of the document clearly show it and 
this is confirmed by the test that the considera¬ 
tion of the sale, namely Rs. 225, was the fair 
price of the property. 

[ 9 ] The appeal, therefore, fails and is dis- 
missed with costs. 

K.s. Appeal dismissed. 

A. I. R. (36) 1949 Nagpur 303 [C. N. 120.] 

Bose and J. Sen JJ. 

Santosh s/o Gopala and another—Plaintiffs 

_ Appellants, v. Rama s/o Ragho and others 

— Defendants — Respondents. 

Miso. Seoond Appeal No. 64 of 1941, Deoided on 
11th November 1948, from judgment of Pollock J. 
D/- 9th February 1948. . 

Court-fees Act (1870), S. 7 (iv) (b) and Sch. II, Art. 
17 —Applicability-S. 7 (iv) (b) applies to suits for 
partition where family is joint at date of suit and 
there has been ouster — Division of status before 
suit — Section not applicable — Plaintiff in joint 
possession claiming change in mode oi enjoyment 
_Sch II, Art. 17 applies-Plaint and written state¬ 
ment both to be considered for determination of 

C °8ection S 7 (iv) (b) applies to all suils for partition 
where the family is still joint at the date of the suit, 
and there has been ouster or exclusion from possession 
or enjoyment in some form. But it does not apply where 
there has been a division of status before the suit; nor, 
doee it apply where the plaintiff is in joint pessesaion, 
actual or constructive, of the whole of the estate and 
his right to share is not in dispute. In that event the 
plaintiff la not seeking to “enforoe” his right to share. 
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A. I. Bi¬ 


ll that is admitted then there is no Deed to “enforce” 
it. All the plaintiff need do is to alter the mode of 
enjoyment. A claim of that kind falls under Schedule 
II, Article 17. The court-fee payable on this, or any 
other claim for that matter, has to be determined iu 
the first instance on the allegations in the plaint. Of 
course the p'aint must be carefully scanned and its real 
substance determined, and in cases of obscurity the 
plaintiS would be called upon to clarify doubtful 
passages. But it cannot bo said that the written state¬ 
ment has no bearing on the matter. It depends on wbat 
the defendant alleges Where plaintiff states that defen¬ 
dant recognises his right and is ready and willing to 
have the estate divided all that the plaintiff wants is a 
charge in tbe mode of enjoyment. All the plaintiff 
need pay on a plaint of that character is tbe fixed fee 
under Schedule II, Article 17, because until defendant 
enters on his defence the Court has to assume that plain¬ 
tiff’s facts are true. Thus, in the first instance, the matter 
falls under Schedule II, Article 17, unless tbe plaintifl 
admits ouster from tbe outset. If tbe defendant alleges 
ouster before suit then, unless the plaintiff amends 
straightway and sues in the alternative, tbe question of 
ouster would have to be determined as a preliminary 
issue. If it turns out thatthere was no ouster before the 
suit the matter would proceed on the original plaint. If, 
however, the defendant succeeds in proving ouster before 
suit then the plaintiff’s suit must be dismissed unless 
the plaintiff Is prepared to amend and is allowed to do 
so. If be amends his plaint and asks for the further_relief 
then he must pay the additional court-fee under 8. 7 (lv) 
(b): Case law discussed. [Paras 16, 23, 24, 26, 27 and 30] 

Annotation : (’44 Com.) Court-fees Act, S. 7 (iv) (b) 
N. 2, 3 and 4. 

S. P. Kotwal — for Appellants. 

N. B. Chandurkar — for Respondents. 

W. B. PervUiarkar, Addl Qovt. Pleader — for the 
Provincial Govt., C. P. and Berar. 

Judgment. — The question here is about 
court-fees in a suit for partition. The facts can 
be gathered from para. 2 of the order of the 
referring Judge, which we reproduce: 

“In tbe plaint the plaintiffs alleged that they and 
the defendants were members of a Hindu joint family 
possessing certain joint family property and asked for 
a decree putting them in sepirate possession of their 
joiDt half share. Tbe defendants contended that part 
of the property claimed as joint family property had 
come to them by a will, that there hud been previous 
disputes about it resulting in proceedings under Ss 145 
and 107, Criminal P. C., whioh terminated in an order 
forbidding tbe plaintiffs from disturbingtheir possession, 
and that since then tbe plaintiffs had not been in 
possession of this property, oiiher actual or constructive. 
The plaintiffs did not specifically allege in the plaint 
that they were in possession, either actual or con¬ 
structive, of this property, but stated that they were 
seeking merely a change in the mode of enjoyment of 
the joint family property and that therefore they were 
paying a fixed court-fee.” 

[2] The first question is whether S. 7 (iv) (b), 
Court-fees Act, applies to suits for partition. 
Some cases hold it does not. The clause runs : 

“To enforce the right to share in any property on 
the ground that it is joint family property ” 

The line of reasoning adopted is that the clause 
epeaks of a right to share in joint family pro¬ 
perty and not to enforce a right to a share in it. 
From this it ie inferred that the clause only 
applies when joint possession is asked for. It 


cannot apply when the relief sought is partition- 
and separate possession because even if the 
family was joint up to the date of suit it ceases- 
to be joint the minute the suit is brought and 
therefore there can be no joint family property 
to share. 

[3] Before we construe tbe seotion we will 
refer to Art. 127, Limitation Act, and the Arti¬ 
cles which preceded it in the earlier Limitation 
Act3, because the words used there are similar 
to the ones we find here, and the Privy Counoil 
have construed the words used in the various 
Limitation Acts. 

[4] It is evident that the Court-fees Act does 
not create rights or confer remedies. It is a fis¬ 
cal enactment prescribing the fees to be paid 
for the privilege of litigating certain suits in the 
Courts. It endeavours to cover the whole field 
of civil litigation by prescribing different scales 
of fees for different classes of cases and leaving 
the remainder to certain residuary clauses. 
Similarly, the Limitation Act legislates for 
different classes of cases and fixes different 
periods of limitation for them. When, therefore, 
we find, 8. 7 (iv) (b) using almost exaotly the 
language employed in Art. 127 it is legitimate 
to infer that the two are intended to cover the 
same class of cases. Therefore, a3 the Privy 
Council have construed the language of Art. 127, 
we feel that their observations relating to 
Art. 127 will apply with the equal force to 8. 7 
(iv) (b). That will considerably narrow the ambit 
of the present discussion. It will be necessary, 
however, to compare tbe two Acts. 

[6] We will start with s’. 1, ol. 13, Limitation 
Act of 1859 (Act XIV [14] of 1859) because the ear¬ 
liest of the Privy Council decisions to which we 
refer relate to that clause ; also a decision of 
Peacock C. J. The clause ran : 

‘‘To suits to enforce the rfght to share in any pro¬ 
perty, moveable or immoveable, on tbe ground that it 
is joint family property.” 

[6l This was considered by Peacock C. J. in 
Wooma Soonduree Dossee v. Dwarkanath Boy, 

11 w. R. 72 : (2 Beng. L. R. A. C. 284), in the 
year 1868 . He had before him a case in which 
he described the claim as follows : 

“The plaintiff, being entitled to one-seventh share, 
institutes this suit for possession and division of the 

moveable and immoveable property.the claim 

i3 confined to the plaintiff’s share of joint ancestral 
property beloDging to the father, and to property sub¬ 
sequently acquired out of the proceeds of such joint 
estate, and to which the brothers were entitled in equal 
Bhares.” 

The learned Judge held, “This is clearly a suit 
within the meaning of that section”. 

[7] Soon after this, 1871, the Privy Council 
described the clause in these terms in Radha- 
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naih Doss v. Gisborne & Co,, 14 M. I. A. 1 at 

p. 14: (6 Beng. L. R. 590): 

“It iB a seotion whioh deals with suits between one 
or some member or members of the joint family and 
some other member of the joint family, complaining of 
wbat we should term in thiB-COuntry an ouster of some 
members by others, or of a failure by the member in 
occupation to account for profits, or to pay maintenance 
where it is due.” 

[8] The olause was next applied to a suit for 
partition by the Privy Counoil in Lakshman 
Dada Naik v. Ramchandra Dada Naik, 5 Bom. 
48: (7 I. A. If 1 p. 0.) in the year 1880. Their 
Lordships desoribed the suit as follows at pages 58 
and 59: 

“The olaim is two-fold. It is to establish the right of 
the plaintiff as arooparcener . .. and to have a parti¬ 
tion on that basis.” _ 

After examining the clause, their Lordships held 
that the suit was not barred by limitation. 

[9] The next case is also a Privy Counoil 
decision. It is Avv^sami Odayar v. Subra - 
manya Odayar, 12 Mad. 26: (15 I. A. 167 P. 0.): 
Here also the plaintiff Bued as a member of a 
joint Hindu family for partition and separate 
possession of the joint family estate. Their Lord¬ 
ships applied S. 1, cl. 13, and held that the suit 
was barred by time. 

[10] After this the Aot of 1859 was replaced by 
Act IX of 1871 whioh was later replaced by Act 
XV of 1877. The old clause was reproduced in 
the Act of 1877, in Art. 127, with certain modifica¬ 
tions. But so far as the present matter is con¬ 
cerned, there is no difference. The new provision 
ran as follows: 

“By a person excluded from joint family property to 
enforce a right to share therein”. 

[ 11 ] This was considered by the Privy Council 
in Raghunath Bali v. Maharaj Bali , 11 cal. 
777: (121. A. 112 P. 0.). In this oase.the plaintiff, 

' in the words of their Lordships at page 782, sued 

“for the purpose of recovering the half of a taluk m 
Oudh. together with other property which is specified 
in the plaint, of various descriptions, some real pro-^ 
perty, some personal property and some maafx villages. 

The property was said to be joint family pro¬ 
perty. Their Lordships applied Art. 127 and held 

“the plaintiff has been exoluded from his ^are, if 
he had one, of the family property, for more than 12 
years, and he must have known of this exclusion. 

It is not clear from the report whether the 
plaintiff sought partition or only joint possession. 
In the statement of facts at page 777 the claim 
was described as one for a declaration. But at 
page 779 it was said that the “plaintiff-appellant 
now claims his share of the estate . And their 
Lordships described the olaim as one “for re¬ 
covery of half of a taluk” eto. In any case their 

Lordships applied Art. 127. 

[12] In the present Limitation Act of 1908 
there is no change in this Artiole. 


[13] U. N. Mitra, commenting on this in 6th 
edition of his 2nd volume on Limitation and Pre¬ 
scription, observes at page 1518 that 

“though the article refers to ft suit to enforce a right 
to share joint family property yet it has been con¬ 
strued both by the Privy Council and the Court3 in 
India as applicable to suits for partition by a copar¬ 
cener Un a joint Hindu family and not merely for suits 
to enforce a right to common enjoyment along with the 
other oo-sharers. For a claim for partition is one of 
the modes of enforcing a right to share tn the joint 
family property and that has been well established 
ever since the Act of 1859.” 

[14] This would have concluded the matter 
had it not been for another Privy Council ruling 
in Govind Rao v. Rajabai , 27 N. L. R. 131: 
(A. I.'B. (18) 1931 P. C. 49). Their LordshipB said 

there, . . 

“even if the villages were originally joint family 
property, as held by the Distriot Judge, the claim wa3 
equally barred under Art. 144, and the District Judge 
was wrong in applying Art. 127. Assuming that Gopal 
and Sonbaji were at one time joint in estate, the District 
Judge has found, and their Lordships see no reason to 
differ from that finding, that they had separated be¬ 
fore Sonbaji’s death, and the effect of that separation 
was that any immovable joint property which continued 
undivided was no longer joint family property so as to 
come»under Art. 127, but oame under Art. 144”. 

[15] U. N. Mitra, commenting on this at page 
1519 of the volume and edition we have cited, 
concludes that Art. 127 does not apply in the 
case of a divided family and distinguishes the 

two sets of cases by saying: 

“Thns when, on the date of suit, the members ot a 
family are not members of a joint Hindu family, i. e. f 
if they are divided in status, Art. 127 would be inappli- 
ablo even though the property of the family had not 
been divided by metes and bounds. The effect of the 
division is that any immovable joint property which 
continues undivided is no longer joint family property 
within the meaning of this Artiole. But after the dale of 
the suit it is not necessary that the family should con¬ 
tinue joint so that the property should ako continue to 
belong to the joint family. The property need not be 
that of a continuing joint family even after the date 
of the suit.” 

[ 16 ] In view of the similarity of language 
beween Art. 127 and S. 7 (iv) (b), we do not see 
how there can be any difference of interpretation, 
and as the Privy Council have interpreted Art. 
127 and its predecessors we feel we are bound to 
interpret S. 7 (iv) (b) along the same lines. We 
hold therefore that 8. 7 (iv) (b) applies to all 
suits for partition where the family is still joint 
at the date of the suit, and there has been ous¬ 
ter or exclusion from possession or enjoyment in 
some form. But it does not apply where there 
has been a division of status before the suit ; nor, 
in our judgment, does it apply where the plain¬ 
tiff is in joint possession, actual or constructive, 
of the whole of the estate and his right to share 
is not in dispute. In that event the plaintiff is 
not seeking to “enforce” his right to share. 
If that is admitted then there is no need to 
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“enforce” it. All the plaintiff need do is to alter 
the mode of enjoyment. A claim of that kind 
falls under schedule II, Art. 17. 

[17] But it is to be observed the plaintiff does 
not necessarily pay ad valorem on the value of 
his share in every case. Under s. 7 (iv) (b) he 
pays “according to the amount at which the 
relief sought is valued in the plaint or memo- 
randum of appeal.” He is therefore afforded con¬ 
siderable latitude though he would not be at 
liberty to value bis claim arbitrarily. We will ex¬ 
plain what we mean by reference to three typi¬ 
cal positions. 

[18] We will take as our norm a case in which 
on the true facts A and B are members of a 
family which is still joint with joint family pro¬ 
perty worth 1 lac of rupees. We will further 
assume that each has a right to an equal share 
on partition. 

[19] Now consider this position. Though in 
truth and in fact A and B have equal rights, A is 
out of possesion of everything. B has it all and 
disputes id’s title in toto and refuses to give 
him anything. There is complete ouster. And let 
us assume that A sets out all these facts in his 
plaint. To such a case, whether a seeks joint 
possession, or partition and separate possession, 
8 . 7(iv)(b) applies beoause A is seeking to enforce 
his right to share. Also, the valuation in such a 
case would be Bs. 60,000. There is complete ous. 
ter. A’s right to share is denied, and had the par¬ 
ties separated before suit it is dear. A would 
have had to pay ad valorem on the value of his 
share. In the same way he must pay ad valorem 
here because, though he is permitted to place 
his own valuation on the olaim his aotion cannot 
be arbitrary. Whenever it is poseible to place an 
exaot value on the relief sought under 8. 7 (iv) 
(b) the plaintiff will be compelled to value it 
accordingly and pay ad valorem on that value. 
It is clear that in a case like this whether the 
plaintiff seeks joint possession, or partition and 
separate possession, the value to him is the same, 
namely, the value of the share from which he 
has been completely ousted. 

[ 20 ] Consider the next oase. Each is in phy. 
sical possession of an equal share of the joint 
estate. Up to the date of suit, eaoh is a member 
of a joint family. The plaintiff wishes to sever 
the status and formally seeks to effeot a divi¬ 
sion of the estate and offers, as he must, to 
bring the property in his possession into hotch¬ 
pot. The defendant denies the plaintiff’s right to 
partition. Qe states, shall we say, that the pro¬ 
perty is impartible, or that there has already 
been a division of title and estate and that eaoh 
is in possession of what was allotted to him at 
the partition. Again we will assume that all 


these facts are set out in the plaint. In our opi¬ 
nion, 8. 7 (iv) (b) would apply even here beoause, 
even here the plaintiff is seeking to “share” in 
that portion of the joint family property whioh 
is in the defendant’s possession; also, since the 
defendant denies his right, the plaintiff is seek¬ 
ing to ‘ enforce” it. It is true he is in possession 
of half the estate, but in the case pub he is not 
content with that and wants the property in the 
defendant’s possession to be thrown into hotch¬ 
pot so that he may have the chance of sharing 
in it. The defendant resists, so be seeks the aid 
of the Court to compel the defendant to throw 
the property in his possession into hotohpot, and 
that means that he seeks the aid of the Court to 
enforce his right to share in that part of the 
property. 

[ 2 1] But of course in a case like this the 
plaintiff would not have to pay ad valorem on 
the value of his share. If the property is worth 
a lao a’s share would be worth Rs. 60 , 000 . But 
he is already in possession of Rs. 60,000 worth of 
joint family property; therefore the pecuniary 
gain to him is nil. All he gets is a separate 
title with which he oan deal as he pleases un¬ 
hampered by the other side. That oannot be 
valued in terms of money except arbitrarily, 
and so the plaintiff would be entitled to place 
what value he pleases on his claim provided it 
does not exceed Rs. 60,000, the value of his share. 
Schedule ll a Art. 17, could not apply because 
8 . 7 (iv) (b) applies and the other is a residuary 
provision whioh only comes into play when no 
other part of the Act oan be invoked. 

[ 22 ] Next comes a oase intermediate between 
the two. A is in possession of a part of the joint 
family estate, but only of a small field worth 
Rs. 100, while B has the whole of the rest of the 
estate worth Rs. 99,900. Again B denies A’s right 
as in the previous illustration, and once again 
we will assume that these facts are set out in 
the plaint. Again s. 7 (iv) (b) will apply. But 
this time the value of the relief sought can be 
computed with accuracy except as regards the 
change in the mode of enjoyment. A's share is 
worth Rs. 60,000 but he is already in possession 
of joint family property worth Rs. 100 and is 
willing to bring this into hotchpot. Therefore the 
relief he is seeking on this point is worth 
Rs. 49,900 and he would be compelled to value It 
accordingly. Whether the ohange from joint pos¬ 
session to possession in severalty is also worth 
anything to him is for him to decide. 

[23] It will be observed that in eaoh of these 
oases we have assumed that the facts are set out 
in the plaint and that therefore the plaint itself 
reflects the true nature of the dispute. Now we 
will turn to a oase in whioh the plaintiff hides 
the truth. Hark baok to the first illustration. 
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Let us assume that instead of A admitting that 
B has ousted him he states that B recognises his 
right and is ready and willing to have the estate 
divided and that therefore all that A wants is a 
change in the mode of enjoyment. 

[ 24 ] It is obvious that all the plaintiff need 
pay on a plaint of that character is the fixed fee 
under Boh. II, Art. 17, because until B enters on 
his defence we have to assume that A s faofcs 
are true. But the moment B puts in his 
written statement it will become apparent that 
A*s facts are not true. B does not admit A s right 
and he is not willing to divide the estate. What 

then? . 

[25] Now what we have to see in such a case is 

whether A wishes to enforce his right to share 
or not. On the plaint as it stands he does not. 
According to him the right is admitted, there¬ 
fore, there is no need to enforce the right. All that 
haB to be done is to divide the property. The 
question then is whether he can obtain the 
relief he seeks, namely, division of the property 
by meteB and bounds, without being compelled 
to “enforce” his right to share. That depends on 
whether there was ouster at any time before 
the date of suit. If there was, then, on the 
Privy Oouncil view the matter falls under 
Art 127 for purposes of limitation and therefore, 
in our opinion, under 8. 7 (iv) (b) for purposes of 
court-fees. But if there was no ouster up to the 
date of suit then he is entitled at the date of suit 
to have partition as a matter of course. His 
rights have to be determined for these purposes 
as they existed at the date of suit just as they 
have to for purposes of limitation. 

[ 26 ] Now we are careful to speak of ouster 
and not of mere want of possession because in 
the oase of coparceners, as in the case of tenants 
in common, the exclusion from possession has to 
be brought home to the knowledge of the'.person 
excluded. It is not enough, as in any ordinary 
case, to hold adversely; nor is mere denial of 
title or of right sufficient. There must be actual 
ouster, and ouster before the date of suit. The 
burden is therefore on the defendant to allege 
and prove that there was ouster before the date 
of suit. Until he does that, the suit proceeds on 
the assumption that there was none. But once 
the defendant establishes ouster at any time 
prior to the institution of the suit then, unless 
the plaintiff amends his plaint, his suit would 
have to be dismissed because, if he has been 
ousted, he is bound to “enforce his right,” and 
unless he enforces his right he must fail. If he 
amends his plaint and asks for the further relief 
then he must pay the additional oourt-fees along 

the lines we have indicated. 

[ 27 ] The next result is that in the first ms- 
Iftance the matter falls under Sch. II, Art. 17, 


unless the plaintiff’admits ouster from the outset. 
If the defendant alleges ouster before suit then, 
unless the plaintiff amends straightway and 
sues in the alternative, the question of ouster 
would have to be determined as a preliminary 
issue. If it turns out that there was no ouster 
before the suit the matter would proceed on the 
original plaint. If, however, the defendant sue- 
ceeds in proving ouster bejore suit then the plain¬ 
tiff’s suit must be dismissed unless the plaintiff is 
prepared to amend aiid is allowed to do so. 

[28] Now we stress the words ' and is allowed 
to do so: Whether a plaint may be amended or 
not has nothing to do with court-fees. Each case 
will have to treated on its own merits and there 
may be oases where it would be proper to refuse 
amendment at a late stage if the plaintiff had 
the opportunity of suing in the alternative from 
the beginning and refused to do so. But that is 
not a matter which we can anticipate. Each 
case would have to be treated on its own merits. 
All we are concerned with here is the matter of 
court-fees. 

[29] The position is exactly the same when 
the plaintiff asserts that he is in possession of a 
part of the property—say Rs. 100 worth, though 
the extent does not matter. If he says he has 
been ousted from the rest then, as the Privy 
Council explain in this matter of limitation, he 
must sue to enforce his right to share and would 
consequently have to pay court-fees under 8 . 7 
(iv) (b). He would not neoessarily pay ad valorem 
on the total value of his share but only for his 
share of the portion from which he has been ousted 
plus whatever he feels is proper for the change 
he seeks in the mode of enjoyment, if he does 
not admit ouster in the plaint and the defendant 
plead8 ouster from a portion only of the estate 
claimed then the question resolves itself into 
whether there has been ouster in respect of that 
portion. The plaintiff is not saved by showing 
that he was in possession of a part of the estate 
because a co-sbarer can oust another from a part 
only of the joint estate just as clearly as he can 
from the whole. The matter would therefore 
have to be fought out, as before, as a prelimi- 

nary issue. 

[30] Turning now to the case-law on the 
point, we agree with Padhye J. in Paikansingh 
v. Maniksingh, I. B. R. (1948) Nag. 117 : (A.I.R. 
(36) 1949 Nag. 97) and with Hidayatullah J. in 
Dhannalal v. Manakchand Mis. F. A. No. 205 
of 1941 that the court-fees payable on this, or 
any other claim for that matter, has to be deter¬ 
mined in the first instance on the allegations 
in the plaint. Of course the plaint must be 
carefully ecanned and its real substance deter- 
mined, and in cases of obscurity the plaintiff 
would be called upon to clarify doubtful pas- 
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sages, but if the plaint discloses no ouster then 
a claim for partition will fall under Sch. II, 
Art. 17. But we do not agree that the written 
statement has no bearing on the matter. It de- 
pends on what the defendant alleges. If he alle. 
ges ouster before suit the plaintiff will either 
admit the fact and amend (or have his suit dis¬ 
missed to the extent of the property from which 
be has been ousted, if be does not), or the 
matter will be determined as a preliminary 
issue. This is more or less the view taken in 
Sri-pati v. Shridhar , 15 C. P. L. R. 120 at p. 121 
though the matter has not been discussed there 
at length. We do not agree to the full extent 
with Pollock J. in the referring order or with 
the Taxing Decision of one of us (Bose J.) in 
Taxing Decision 87, where the written state¬ 
ment is taken to be almost the only deciding 
factor, nor do we agree to that extent with 
Bhaddoo v. Saddoo, 20 n. L. r. 43 : (a. 1 . r. 
(ll) 1924 Nag. 86) and Bhagwan Appa v. 
Shivappa, 23 n. L. r. 73: (a. i. r. ( 14 ) 1927 

Nag. 248) 

181] As regards other High Courts various 
views have been taken. We do not consider it 
necessary to examine the cases which debate 
whether 8. 7 (iv) (b) applies at all to suits for 
partition because in our view the Privy Council 
have placed that beyond dispute in their deci. 
sions under Art. 127. 

[32] As regards Asa Ram v. Jagan Nath , 
16 Lah. 631 : (A. I. R. (21) 1934 Lah. 663 P. B.), 
Nandalal Mukherji v. Kalipada Mukherji 
69 cal. 315 : (a. 1 . r. (19) 1932 cal. 227 ), Balvant 
Ganesh v. Nana Chintamon , 18 Bom. 209 
and Ramaswami v. Rangachariar I. L. R. 
(1940) Mad. 269 : (A. I. R. (27) 1940 Mad. 113 
F. B.), a lot depends upon what is meant by say¬ 
ing that the plaintiff is in joint possession of 
his share. If* it means he is in joint possession 
of the whole estate then we agree that 8ch. II, 
Art. 17, applies. But, as we have explained, the 
plaintiff must, in such a case, make it'clear that 
on his allegations he is in either actual or cons- 
tructive possession of the whole estate. He is 
not in such possession if, as in our illustration, he is 
in possession^ only Rs. 100 worth of property and 
has been ousted before suit from the rest; nor is 
he in such possession even if he is in posses¬ 
sion of as much as Rs. 50,000 worth of property 
if his title to the rest (also worth Rs. 60,000) 
has been denied before suit to his knowledge. 
If there has been ouster, then we agree that ad- 
valorem fee3 are payable, but only on the portion 
of the share from which there has been ouster less 
the plaintiff’s share in the portion he is bringing 
into hotchpot. On our view 8. 7 (iv) (b) still 
applies. 

[ 33 ] The old Bombay view taken in Balvant 
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Ganesh v. Nana Chintamon , 18 Bom. 209, that 
S. 7 (iv) (b) applies to such a case has been 
overruled in Shankar Maruti v. Bhagwant 
Gunaji A. I. B. (34) 1947 Bom. 269 at p. 261: 
(49 Bom. L. R. 72 F. B ). We agree that 8. 7 
(iv) (b) does not apply. 

[34] It is not necessary to refer to the other 
cases which were examined during the argu¬ 
ments because the ones we have cited between 
them cover all the different points of view. 

[35] Coming now to the case in hand, the plain¬ 
tiffs state that they are in possession of the joint 
family property shown in sch. o to the plaint 
valued at Rs. 1,730—all of which is movable. 
They do not state that they are in physical pos¬ 
session of any part of the immovable property. 
On the other .hand, they state that Ragho, the 
father of the defendants, was in management 
and add in para. 7 that 

“as the plaintiff was not in the management of the 
joint family property in the hand3 of deceased Ragho 
he is entitled to an account of the income derived from 
it and to have his share of the income ascertained and 
paid to him.” 

This imports a clear admission that the plaintiffs 
have not been in physical possession, but that of 
course does not import ouster. But then follows 
the clause that the plaintiff “ demanded parti¬ 
tion about the month of May 1939 orally but 
was refused.” 

[86] As, however, these allegations were con¬ 
sidered doubtful, the plaintiffs were called upon 
to state whether they were in possession of any 
part of the family property or not. The plain¬ 
tiff’s reply is given in a statement dated 9th 
November 1940. They say : 

"It is submitted that the immovable property in the 
possession of the plaintiff is as described in para 2 in 
items 2 and 3 being two sir fields and one tiled house at 
Mouza Kondhali. That the other immovable property 
described t n para 2 of the plaint is in possession of 
the defendants 

[37] When we turn to the plaintiffs’ schedule 
we find that these two sir fields are valued at 
Rs. 200 and the tiled house at Rs. 160. Thus the 
value of the estate in the plaintiffs’ possession 
comes to Rs. 850 plus Rs. 1730, making a total of 
Rs. 20S0. 

[33] The plaintiffs’ schedules show that the total 
value of the whole estate is rs. 14,598. There¬ 
fore on the plaintiffs ’ own case , (the statement 
of 9th November 1940 must be taken to be 
explanatory of the plaint) the defendants are in 
physical possession of joint family property worth 
Rs. 12,518. 

[89] Now the plaintiffs assert in the plaint 
that they demanded partition and were refused. 
These facts, namely, (a) the defendants’ exclu¬ 
sive physical possession of property worth rs. 
12,618, (b) the denial of the plaintiffs* "right to 
share” before suit, and (c) the plaintiffs’ know- 
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ledge of this denial, also before suit, constitute 
ouster from the whole of the property in the 
defendants’ possession. The plaintiffs therefore 
dearly seek to enforce their right to share in 
property worth Rs. 12,618 and so must pay ad 
valorem court-fees on half this sum less half the 
estate they are bringing into hotchpot, that is 
RS. 6259 less RS. 1040, whioh equals R3. 5,‘2L9. 

[40] This becomes dearer when we find the 
plaintiffs stating in para 7, that they have the 

• i I 

“to an account of the income derived from it and to 
have his share in the income ascertained and paid to 

It will be remembered that the Privy Council 
held in Hadhanath Doss v. Gisborne, 14 M. I. A. 

1 : (6 Beng. L. R. 690), that the corresponding 
provision in the Limitation Act applied when 
the complaint was that “there was a failure by 
the member in occupation to account for pro¬ 
fits 1 ** 

[ 41 ] lb will be seen that we have read the 
plaint along with the plaintiffs’ statement of 9th 
November 1940. Aotually, the plaintiff should 
have been called upon to amend his plaint and 
to incorporate the substance of the statement of 
flth November 1940 there. In order to regularise 
the position, the plaintiffs will do this now. They 
will also be called upon to state whether they 
deBire to "enforce their right to share m the 
rest of the property worth Rs. 12,518. If they do 
not then their suit will be dismissed. If they do, 
then they will either add this prayer in the alter¬ 
native or amend their statement in para. 9 lb) 
whioh, in the light of the facts we have set out 
above, is untrue. This they will do in the lower 
Court within a month and if they amend, will 
nay the additional oourt-fees also within a month. 

Costs will abide the result. Counsel’s fee Rs. 50. 

D H> Order accordingly. 
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Padhye J. 

Prabhudayal Sheonaraindas and others — 
Plaintiffs — Applicants v. Chhotelal Gir- 
dharidas and another — Defendants — Non. 

^OWi^Revn; No. 187 of 1947, Decided on 4th Auguat 
1948, from decree of Senior Sm. 0. 0. Judge, Balag , 
VI- 17th February 1947. 

Civil P. C. (1908), S. 11—Directly and substantial¬ 
ly in issue-Suit lor dissolution of partnership and 
accounts against C and L C denying his liability 
llssues framed without objection from plaintiff - 
Court finding that G was not partner and that he 
was’not liable to partnership in respect o «.n»ac- 
-nt^red into by him with D — O aiscnargea 
from suit and decree passed against L— Subsequent 
sui™ against 0 for recovery of amount decr * ed 
Jeainsf L in previous suit In respect of transaction 
held barred — Issues decided in previous suit held 

operated as res judicata. 


In a suit by the plaintiffs against C and L for dis¬ 
solution of partnership, rendition of accounts and for 
recovery of amount due on account, the defendant U 
denied the plaintiffs’ claim od the ground that lie was 
not a partner and that nothing was due from him to 
the partnership. According to him L purchased from him 
mahua worth Rs. 1800 and he suppl ed the same to 
him. The Court found in favour of C on all tho relevant 
issues, that is, issues Nos. 1, 9 and 10 and held that C 
was not a partner and that he received trom 1j, 
Rs. 1800 and supplied L mahua worth that amount. 
The Court also fouod that L supplied to the partner¬ 
ship mahua worth Rs. 1150/9/- and that therefore, 
Ra. 649/7/-would be still due from L to the partnership. 

C was discharged from the suit and a fi na L d ®° cee wa9 
passed against L taking into account Rs. G49/i/- as one 
of the items. The plaintiffs subsequently brooght a bui* 
against C and L claiming the same amount of Rs. 849/7/- 
whiob had been decreed against L in previous suit: 

Held that the plaintiffs having already obtained a 
decree against L fur the same amount the suit against 
C was not maintainable. There was no privity of con¬ 
tract between the plaintiffs individually and C. It was 
the partnership alone and not the partners individually 
who could sue C. Such a suit having already been in¬ 
stituted by the plaintiffs and decided against them, the 
subsequent suit for recovery of the Bame ^^4 &°5] 

C 'Held a7so that the Court having framed times 9 and 
10 without any objection from plaintiff and tnod tne 
same, the finding of the Court on those ias>ues operated 
as res judicata in the subsequent suit: A. I. U. 125) 

Nag. 401; A. I. R. (19) 1932 P. C. 50; A. I. R. (29) 1942 
Oudh 309 and A. I. R. (30) 1943 All. 340, lQ ^ 

Annotation: (’44 00m.) 0. P. C., S. H N. 7. 

V. K. Sanghi—iot Applicants. 

K. V. Jakatdar — for Non-Applicants. 

Order. —This revision arises out of a some¬ 
what interesting suit as would appear from the 
facts stated below. The present plaintiffs 1-3 had 
first instituted civil suit NO. 114-B of 1943 in the 
Court of the Sub-Judge, 2nd Class, Seom, against 
Chhotelal and Lalji. Lalji died during the 
pendency of the suit and his widow Kamlabai 
was substituted in his place. Apparently, the suit 
was for dissolution of partnership and for rendi¬ 
tion of accounts and what was olaimed was that 
the amounts found due on account should be 
decreed against both the defendants. The defen¬ 
dant Chhotelal denied the plaintiffs’ claim on the 
ground that he was not a partner and that 
nothing was due from him to the partnership. 
According to him, Lalji purchased from him 

mahua worth Rs. 1800 and he supp l / ed J; he 
to him. Mst. Kamlabai was ex parte. The lower 
Court found in favour of Chhotelal all the re¬ 
levant iesues, that is Nos. 1, Sland 10 in that suit. 
According to those findings, (Sbhotelal was not a 
nartner and that he received from Lalji Rs. 1B0O 
and supplied to Lalji mahua worth that amount. 
The trial Court found that Lalji supplied to the 
partnership mahua worth only B8. 1160/9/-. Thus 
M 649 / 7 /- were still due from him or his legal 

representatives to the partnership. A preliminary 

deoree was accordingly drawn against Kamlabai 
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and Chhotelal wag discharged. The plaintiffs 
went up in appeal against the decree discharging 
Chhotelal. The appeal was however dismissed. 
Proceedings for final decree followed and a final 
decree was passed against Mat. Kamlabai taking 
into account Rs. 649/7/- due from Lalji as one of 
the items. 

[ 2 ] The plaintiffs filed a suit against Ghhote- 
lal and Mt. Kamlabai was added as one of the 
defendants. They claimed from Chhotelal Rs. 649- 
7-0 out of Rs. 1800 for which, according to the 
finding of the lower Court in the first suit, 
mab.ua wa3 not supplied to the partnership by 
La'ji. 

[3] Two questions mainly arise; first, whether 
the plaintiffs had any right of suit at all having 
already obtained a final decree against Kamla¬ 
bai for the same amount in the previous suit 
and, second, whether the findings in the previous 
Buit on issues 9 and 10 operate as res judicata 
in the present suit. 

[4] The learned counsel for the applicants 
addressed a long though to my mind an uncon. 
vinciDg argument. Apart from the question of 
res judicata, the plaintiffs had no right to sue 
for the amount for which they had already secur¬ 
ed a decree against Mt. Kamlabai. When cor. 
nered, the learned counsel had to admit that 
this may amount to the same amount being re- 
alized by the plaintiffs twice, once from Mt. 
Kamlabai and on another occasion from Chbote- 
lal a result which the law cannot contemplate. 
If, indeed, Rs. 649-7-0 were due from Chhotelal 
they were due to Lalji or his legal representative 
Mt. Kamlabai and the latter as a partner was 
liable to the partnership. 

[6] There was admittedly no privity of con¬ 
tract between the plaintiffs individually and 
Chhotelal. It is therefore the partnership alone 
and not the partners individually who can sue 
Chhotelal. Such a suit was already instituted by 
the plaintiffs and decided against them though 
they were then entitled to take that amount into 
consideration while settling accounts with other 
partners. The learned counsel could not, to my 
mind, justify a position in which over and above 
the decree passed against Mt. Kamlabai, he 
could obtain a decree against Chhotelal as well in 
another suit. The plaintiffs’ suit could be thrown 
out on this short ground. 

[6] It is also hit by the principle of re j judi- 
cata .The plaintiffs deliberately impleaded Cbhote- 
lal as one of the defendants in civil suit No. 114B 
of 1943 in which, as pointed out above, issues 9 
and 10 were framed without any objection from 
the plaintiffs and the same were tried and de¬ 
cided. It was held in that suit that defendant l 
Chhotelal was not a partner, that he was paid 
rs. 1800 in cash by Lalji for the purchase of 
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mahua and that he (Chhotelal) supplied mahua 
worth Rs. 1800 to Lalji. It was urged by the 
learned counsel with vehemence that having 
found that Chhotelal was not a partner it was 
not necessary for the learned -Judge to try and 
decide issues 9 and 10 and therefore those points 
were not directly and substantially in issue in the 
suit and the findings on those issues could not 
operate as res judicata. I need not disouss the 
cases cited by the learned counsel, for instance, 
Shib Charan Lal v. Raghu Nath, 17 ALL. 174: 
(1895 A.w.N. 47) and Bai Nathi v. Narsi Dul- 
labh , 44 Bom. 321*. (A. I. R. (7) 1920 Bom. 335>. 

[7] A somewhat similar point arose in MU 
Sitabai v. Eari , I.L.R. (1938) Nag. 496 : (A.I.B. 
( 25 ) 1938 Nag. 401) where the learned Judges of 
the Bench held on a very strong authority as 
follows: 

“Where a point ia raised in the pleadinga and the 
parties have without protest joined issue thereon s 
decision on it operates as res judicata between the 
parties even though the point was not properly raised.” 

In that case the plaintiff filed a suit (civil Suit 
No. 100 of 1929) claiming release of the fields 
attached in execution of a money decree passed 
against Mt. Turja on the strength of a gift deed 
executed by Mt. Turja in the plaintiff’s favour. 
She sued in the capaoity as an owner of the field 
but she also pleaded that the debt incurred by 
Mt. Turja for which a decree was passed against 
her was not for legal necessity and the same was 
not binding on the estate of Jangli of which the 
plaintiff had become the owner by virtue of the 
gift deed executed in her favour by the widows 
of Jangli. The Court investigated and decided 
both the pleas and held that the gift deed in 
favour of the plaintiff was void as it was sub¬ 
sequent to attachment and that the debt incur¬ 
red was for legal necessity and as such binding 
on the estate of Jangli. The point urged in the 
High Court was that the question of legal neces¬ 
sity, though raised and deoided, was unnecessary 
in view of the Court’s finding that the gift deed 
on which the plaintiff’s title rested was void and 
thus a finding on an unnecessary issue can¬ 
not operate as res judicata. This contention 
was overruled by the High Court and it laid 
down the proposition which is already stated 
above. In reaohing this decision the Bench reli¬ 
ed upon very strong authority including the 
Privy Counoil deoision in Midnapore Zamin - 
dary Go. Ltd. v. Naresh Narayan Roy, 51 Cal. 
631 : <A. I. R. ( 11 ) 1924 P. o. 144) and Krishna 
Chendra Gajapati Narayan Deo v. Chaila 
Ramanna, A. I. r. (19) 1932 P. O. 50 : (136 I. O- 
412). In the latter case at page 51 their Lord, 
ships of the Privy Counoil observed that even 
though the issue was not properly raised by the. 
plaint 
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"but as both patties have without protest ohosen to join 
issue upon these points, their Lordships see n . , 

why these matters in dispute should not be res judicata 

between the parties.’* 

[8] In Husain* v. Shankar , A. I. R. {29) 1942 
Ondh 809 : (199 i. 0. 509), Agarwal J. held : 

"When a matter directly and substantially m issue 
a subsequent suit has been dtaUj and eUally 

in issue in a previous suit and has been flnaUy 
and decided between the same P^Hes the lssu 

be reopened in a subsequent suit decided 

faot that the previous suit could have be (> 
independently of the decision upon that issue. 

[91 In Lalji Sahib v. Munshi Lai A. I. B. 
(o 0 \ 1943 ALL 340 I (I. L. B. (1943) ALL. 834), 
the Benoh of the Allahabad High Court obser- 

V6 2whan ''parth* to a litigation join tog-*- 


iSTfi, thu9 dear that the decision on issues 
NOS. 9 ana 10 in civil suit no. lH-Bot 1943 would 
'operate as res judicata between the parties in 

%Tln my view, the findings of the lower 
Court are correot and the plaintiff’s suit has 
been rightly dismissed. The revision is dismissed 

with coats. . 

_ a Revision dismissed. 

K>iD< 
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Pollock J. 

Nagpur Premier Co-operative Housing So- 

cietu Ltd Nagpur— Decree-holder—Appellant 

v Ganesh Gangadhar Bhide - Judgment- 

debtor—Respondent.'. 

T lo9 ^° (C ' P 3 ) - « S ap%n,^ 

under — Rule 32 ^ correct award- 

Civil Court notTo question decision of Registrar in 

“n U oannot be said that the Begi.trar is powerless to 
oo««“ an award, at least if there le so,«>■££•« 
error apparent on the face of the record. T ^ , 

Registrar euoh an inherent power would Boroetimesj 
to deny justice. Where the Registrar oorreots his previ 
oub award the civil Court, in execution, cannot question 
the decision of the Registrar. L™ ra 

Annotation : (’46-Man.) Co-operative Societies Act, 

8. 43, N. 3. 

K. V. Brahma —for Appellant. 

G. T. Bhide —lor Respondent. 

Judgment— On 19th January 1933 the res. 

pendent G. G. Bhide executed a mortgage in 

favour ol the Nagpur Premier Co-operative 

Housing Society. Ltd.. Nagpur, the aPpeUau , 
aa security for a sum of Rs. 8.000, which he had 


borrowed from the sooiety for the purpose of 
building a house. The money carried interest and 
was repayable by instalments. On 25th March 
1937 the society applied to the Registrar of Co¬ 
operative Societies for an award against Bhide, 
alleging that he had defaulted in the instalments. 
On 2nd August 1937, the Senior Deputy Registrar 
suggested a compromise, which was apparently 
accepted by the parties on 80th August 1937. 
This was that the whole debt including overdue 
instalments should be paid in monthly instal¬ 
ments of Rs. 100 with interest a3 already agreed 
upon, and that on a single default the whole 
amount shall become due. Shortly afterwards, 
the sooiety contended that Bhide had again de¬ 
faulted, and on 2lst September 1937 the Deputy 
Registrar passed an award against Bhide direct¬ 
ing him to pay Rs. 7,114-2*0. 

[ 2 ] On 5 th ootober 1937, Bhide submitted an 
application to the Senior Deputy Registrar stat¬ 
ing that he had committed no default and asking 
him to ‘reconsider and kindly revoke the award. 
The Senior Deputy Registrar made _ father 
enquiries, and coming to the conclusion that 
there had been no default by Bhide he passed 

an order on 15th November 1937 : 

‘ Under my inherent powers l hereby dlrect 
the final award passed by me be held in abeyance 

die’.’’ 

[3] On 16th December 1937, the society Died 

an application before the Registrar contending 

that the order holding the award in abeyance 
was ultra vires, but the Registrar or Senior 
Deputy Registrar- it is not clear which - held 
that he had no jurisdiction to entertain an ap¬ 
plication for revision or review, although he had 
just previously reviewed his own award, lhe 
main dispute between the parties was about 
how interest should be calculated, and on 16th 
June 1938, the Senior Deputy Registrar, after 
hearing the parties and going into the accounts, 
decided that the amount due was Rs. 
which was to be repaid by instalments of Bs. 100 
per mensem with simple interest at 6 per cent, 
interest being calculated on the principal sum 
only, that all recoveries would be taken to over- 
due interest first, end that final award of 

Slat September 1937, was cancelled. This was 
aoparently a revereion to the compromise of 
2 nd August 1937, as the Senior Deputy Registrar 

Subsequently them were fu ' th ® r d ‘ 3p “^? 
about bow interest should be calculated, and 
eventually on 8th February 1945, the Deputy 

Registrar passed a final award or order direct- 

ing Bhide to pay Rs. 1,409-12. 

[6] After the first award had been passed on 
Slat September 1937, an application was made 
to the civil Court to execute it. That applica- 
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tiou was dismissed in default on 29th November 
1937, presumably because of the order of 15th 
November 1937, directing that the award should 
be kept in abeyance. After the second award 
had been passed on 8th February 1945, there 
was an application to the civil Court to execute 
that award. The lower appellate Court held that 
the award of 2lst September 1937, was final, that 
the Deputy Registrar had no jurisdiction to 
amend or cancel it, and that therefore the se. 
cond award of 8th February 1945, was ultra 
vires and could not be executed. Against that 
decision the society has preferred this appeal. 

[6] According to the rules under the Co-opera¬ 
tive Societies Act (II of 1912), any dispute touch- 
ing the business of a co-operative society bet¬ 
ween a member and the committee shall be 
referred to the Registrar, who shall give a deci¬ 
sion in accordance with justice, equity and good 
conscience: Rules 26 to 29. Rule 32 enacts that 
a deoision of the Registrar is, as between the 
parties to the dispute, not liable to be called in 
question in any civil or revenue Court and shall 
be in all respects final and conclusive. Rule 33, 
enacts that any award or decision or order shall 
on application to a oivil Court having local 
jurisdiction be enforced in the eame manner as 
a decree of such Court. It is therefore clear that 
no Court can sit in judgment over a decision 
by the Registrar, but I do not think that that 
means that tbe Registrar is powerless to correct 
an award, at least if there is some mistake or 
error apparent on the face of the record. To 
deny the Registrar such an inherent power 
would sometimes be to deny justice. In this par¬ 
ticular case I do not think it is open to Bhide 
to contend that the Registrar had no authority 
to review or amend the award of 21st September 
1937, because it was on the application of Bhide 
himself that it was first kept in abeyance and 
subsequently cancelled and replaced by tbe so- 
called scheme of 16th June 1938, which, I think, 
embodied the terms of the compromise of 2nd 
August 1937, as the Senior Deputy Registrar in- 
terpreted them. Dawan Bahadur Brahma in his 
commentary on the Law of Co-operative Socie¬ 
ties has expressed the opinion at p. 158 of his 
second edition that there is nothing to prevent 
parties from applying for a fresh award on the 
ground that the former one was taken under a 
mistake. That view seems to me to be correct, 
but, even if it is not so, the respondent cannot 
first get an award set aside on his own applica¬ 
tion and then contend that it is still operative 
so that the subsequent award is invalid. 

[ 7 ] Whether interest has in fact been calcu- 
lated correctly or not is not a point that can 
now be debated. The Deputy Registrar had, in 
my opinion, jurisdiction to pass the order or 
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award of 8th February 1945, which was passed 
after hearing the parties and looking into the 
accounts, and that order cannot now be called 
in question in a civil Court. 

[8] The appeal is therefore allowed, and the 
case will be remanded to the executing Court so 
that execution may proceed. The appellant- 
society will be allowed its costs in this Court 
and the lower appellate Court. Costs in the exe¬ 
cuting Court as already ordered. 

D « Appeal allowed. 
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Padhye J. 

Khirsingh Mohlcansingh Lodhi and others 
— Plaintiffs—Applicants v. Brijlal Khem - 
chand and another — Defendants — Non-Appli - 
cants. 

Civil Revn, No. 406 of 1945, Decided on let Decern- 
ber 1947, from order of Sub-Judge, 1st Class, Narsingh- 
pur, D/- l6t September 1945, 

(a) Civil P. C. (1908), O. 1, R r . 2, 13; O. 2, R. 7_ 

ejection as to misjoinder or embarrassment or 
delay must be taken at earliest stage — Objection 
taken long after framing of issues not to be enter¬ 
tained. 

According to 0.1, R. 13 and 0. 2, R. 7, all objec¬ 
tions on the ground of misjoinder should be taken at 
the earliest possible opportunity and, in all cases where 
issues are settled, at or before such settlement. [Para 8] 

To entertain objections on the ground of misjoinder 
or on the grounds of embarrassment or delay of thn 
trial when the trial has proceeded far beyond the 
framing of issues and when the parties have alreadv 
spent their time, energy and money in the conduit 
of the case is a matter which does not deserve encon- 
ragement. [Para 8] 

Annotation : (’44-Com.) Civil P. C., 0. 1 B. 13 
N. 1; 0. 2 R. 7 N. 1. 

Jk) . Cjvil C- (1908), O. 1, R, 1 — Question of 
misjoinder must be considered on allegations in 
plaint — Five plaintiffs claiming perpetual injunc¬ 
tion against one defendant prohibiting him from 
dealing with plot can join in one suit. 

All questions of misjoinder and non-joinder must be 

1 i he bft9is of actions in the plaint: A. I. 

R- (6) 1919 Pat 381, Ref. [p ara iqj 

Thu3, where the main relief claimed by five plaintiffs 
is a perpetual injunction against one defendant prohi¬ 
biting him from dealing in any way with the plot in 
suit so as to interfere with the private rights of the 
plaintiffs or their rights as members of the public 
there is no reaion why all the plaintiffs cannot join 
in the same suit and claim a relief in which all of 

i e - m *-« re - 1Dtere5te<1 : is not necessary for joinder of 
plaintiffs in one suit that they must be interested in 
the entire relief or reliefs claimed in the suit or in the 
grounds on which those reliefs are based: A. I. R fl 5 ) 
1928 Cal 92, A . I. R. ( 5 , 1918 Cal. 858 and Civ Revi' 
6 ion No. 191 of 1947, Rel. on. [Para 141 

Annotation : (*44-Com.) Civil P. C., 0.1R.1N. 2 
it. y. 

(c) Civil P. C. (1908), S. 91 — Modes of escape 
from restrictions of section — Special damage, 
meaning of — Held, plaintiffs had pleaded special 
damage and plaint could not be rejected. 
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TheTe are clearly two modea of escape from the 
epeoial reBtrictiona of S. 91 : (i) by proof of specie 
damage and (ii) by proof of tbe invasion of the special 
rights of a limited class which will give an independent 
riaht of notion on the principle of Harr op v. Hxrstt, 
<1868) 4 Exoh. 43 and A.'I. R. (27) 1910 Pat. 419, 
Bel. on. £Para l7 J 

A special damage is that damage which by reason 
of a nuisance would be suffered by some individual 
beyond what is suffered by him in common with other 
persons affected by that nuisance. LPara l«J 

In a suit, the plaintiffs alleged that they had their 
houses abutting on the land in dispute and they recei- 
Ted air and light to their houses through the doors and 
windows opening on the site of the land and that they 
would be deprived of the same if defendant 1 con¬ 
structed a building on that plot as was sanctioned by 
the Municipal Committee. It was further alleged that 
this plot connected their houses to the public way and 
they would be seriously inconvenienced if the plot was 

Held, that this constituted a pleading of special 
damage to the plaintiffs and that the suit oould not 
be thrown out in limine on the ground that it was not 
maintainable for want of a plea of special damage 
within the meaning of 8. 91, Civil P. 0. . Case law 
discussed. [Para 18J 

Annotation : (’44-Cora.) Civil P. C.,S, 91 N. 1, 3. 

31. R. Bobde — for Applicants. 

A. Ratak — for Non-Applicant No. 1. 

Order.— This order disposes of two revisions, 
Civil Revision No. 406 of 1945 and civil Revision 
No. 424 of 1945 both arising out of an order 
dated 1st September 1945 passed by the trial 
Court in Civil Suit NO. 5-A of 1944, 

[2] Civil suit No. 5-A of 1944 was instituted 
by 6 plaintiffs all residents of Kandeli, tahsil 
Narsinghpur, distriot Hoshangabad. The plaint 
is very inartistioally drafted but in short its 
purport is as follows. The plot of land situate 
within tbe Muncipal limits of Narsingpur-Kan. 
deli ana demarcated by letters ABCDIhF m the 
map attaohed to the plaint was at one time a 
Municipal plot which was used for market pur¬ 
poses, as a recreation ground for the inhabitants 
of the locality and also for nistar of general 
public. The Municipal Committee had in- 1901 
built a pukka drain on this plot, levelled it and 
to begin with used it as a fish and meat market. 
Subsequently.it was also used as a grass 
and a tonga stand. It is further pleaded that the 
plaintiffs owned houses which abut on the plot 
in suit which is also used by them as a means 
of ingress and egreBS to their h Duses and which 
conneots these houses to the public road. The 
plaintiffs enjoyed the site openly and as of right 
for light and air which their houses received 
from this plot of land for the last 40 years and 
thus their right to free light and air was esta- 
bliahed. It was alleged that defendant 1 had 
obtained from the Municipal Committee a sale 
deed in respect of this plot in 1942 which accord, 
ing to the plaintiffs was void and he had also ob¬ 
tained from the Municipal Committee permis- 
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sion to build a house on it. According to the 
plaintiffs, defendant 1 was thus threatening to 
infringe their rights. They based their claim as 
owners of the houses for which a right of ease¬ 
ment on the land in dispute had been acquired. 
Besides these private rights of easement, they 
also based their claim on the inherent rights as 
citizens of the Municipal Committee and the 
main relief which they claimed was perpetual 
injunction restraining defendant 1 from dealing 
with tbe land in suit in such a manner as to in¬ 
fringe the rights which they have on that land, 
both a 3 private individuals and as members of 

the public. . 

[ 3 ] What the plaintiffs have thus relied in 

the plaint for obtaining the relief of perpetual 
injunction against defendant 1 is the private 
right of easement alleged to be acquired by 
them and also the right which they claimed as 
residents of the town and also having their 
houses abutting on the plot in dispute and recei¬ 
ving light and air therefrom along with other 
advantages which are shared in common by all 
the citizens of the town. This plaint was filed 
on 29th January 1944. 

[ 4 ] The defendants hotly contested the Buife 

and in the written statement of defendant 1 
whioh extends over 26 paragraphs, there is no 
specific plea of misjoinder of plaintiffs or causes 
of action. In para. 16 of that statement it was 
pleaded that *. , . . 

“The plaintiffs were not entitled to sue on behalf of 
the public. They have not obtained any permission of 
the Advocate-General as provided for in S. 91, Civil 
P. C. Tho suit is liable to dismissal with costs for want 
of proper sanction also." 

[6] On 6th December 1944 the learned Sub* 
Judge who also passed an order under revision 
framed as many as 12 issues of which issue No. 6 

fU “Can plaintiffs maintain this suit in their own right 
for personal relief a 3 well as representing tbe P ubl '° a " 
alleged? Is this suit not tenable for want of eauotioa 

as per S. 91, Civil P. 0. ? ’ 

It may be noted that neither the defendants 
pleaded that they were in any way embarrassed 
on account of the plaint as framed nor did the 
lower Court feel any embarrassment in the 
trial of the suit as brought up to that stage. 

[6] On 17th February 1946, which was a set¬ 
tling date, the parties gave lists of 46 witnesses and 
these witnesses were duly summoned for 2nd May 
1945, the date fixed for recording evidence. No 
evidence was however recorded on that date and 
the case was adjourned to 3rd September 1945. 
On 3lst July 1945 counsel for the defendant 1 
put in an application aid as tho application is 

somewhat interesting it is reproduced below : 

“That on the last hearing tbe Court wa9 pleased t 
rai=e tbe point about the misjoinder of the 
and causes of action on the ground that the alleged 
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right9 of the several plaintiffs do not arise out of the 
eame transaction or series of transactions but arise out 
of different transactions aod that the case of each set of 
plaintiffs gives rise to different questions of faot and law. 
It expressed its desire to deoide it later on. 

It would save time and coats of parties if the question 
which the Court was pleased to raise is decided suffi¬ 
ciently before the date of hearing.” 

This objection is covered by issue 6 and it was 
prayed that that point should be decided before 
the date of hearing fixed for evidence. It was on 
this application that the learned Judge heard the 
arguments and decided issue 6 on 1st September 
1945. He held that o. 1 , R. l, Civil P. C. was 
not attracted and that the two sets of plaintiffs 
oannot join in one suit to enforce their separate 
and distinct reliefs. Apart from this, the suit as 
framed if allowed to proceed is bound to em. 
barrass the trial. The Court therefore direoted 
under r. 1 of O. 1 of the Code that the plaintiffs 
should elect as to which relief or reliefs they 
chose to proceed with in this suit. The learned 
Judge further held that the plaint did not com- 
plain of any publio nuisance and therefore s. 91 , 
Civil P. C., was no bar to the maintainability of 
the suit. It may be noted at this stage that ao. 
cording to the learned Judge the plaintiffs’ suit 
is a combination on the one hand of three plain¬ 
tiffs in respeot of their individual rights to take 
light and air for their separate houses and the 
right of all the five plaintiffs to use the land as 
citizens of Narsinghpur on the other. This ao- 

cording to the learned Judge constitutes mis- 
joinder of plaintiffs. 

[71 In civil Revision No. 406 of 1945 filed by 
the plaintiffs the order of the lower Court in 
so far as it held that the plaintiffs’ claim was 
bad for misjoinder of plaintiffs was attacked and 
it was urged that the lower Court aoted with 
material irregularity in the exercise of its juris, 
diction in calling upon the plaintiffs to amend 
the plaint. In civil Revision No. 424 of 1945 
filed by defendant 1 it was urged that the joinder 
of plaintiffs 1-3 in the same suit involved mis¬ 
joinder of plaintiffs and they should have been 
requited to file separate suits. It was further 
urged that the plaintiffs’ suit involved a ques. 
tion relating to publio nuisance and was liable 
to be dismissed for want of Advocate-General’s 
sanction under 8. 91, Civil P. C. 

[8] According to o. 1, R. 13 and o. 2, R. 7, 
Civil P. C., all objections on the ground of mis¬ 
joinder should be taken at the earliest possible 
opportunity and, in all cases where issues are 
settled, at or before such settlement. In the 
present case, though issues were framed on 6th 
December 1914 and though there was no specific 
plea nor a specific issue on the point of mis¬ 
joinder of plaintiffs, the question of misjonder 
was taken up by the Court almost swo motu and 


decided about 10 months after issues were framed. 
In the intervening period the trial proceeded. 
The parties were required to summon their wit¬ 
nesses for 2nd May 1945 and again for 3rd 
September 1945. In my view that was not tho 
proper stage when the learned Judge should have 
called upon the plaintiffs to elect on the ground 
that the plaint as framed involved misjoinder of 
plaintiffs. There is similarly no substanoe in the 
lower Court’s relying on O. 1 , R. 2, Civil P. C. ( 
beoause it was never suggested during the period 
of a year and a half that the plaintiffs’ suit as 
framed may embarrass or delay the trial of the 
suit. To entertain objections on the ground of 
misjoinder or on the grounds of embarrassment 
or delay of the trial when the trial has proceeded 
far beyond the framing of issues and when the 
parties have already spent their time, energy 
and money in the conduct of the case is a matter 
which does not deserve encouragement. 

[9] I have perused the plaint but I do not 
find anything in it to indioate that only plain- 
tiffs 1-3 have their houses abutting on the plot 
in question and that plaintiffs 4-5 have been 
added only as members of publio of the Nar- 
singhpur town. Paragraph 7 of the plaint says 
that the plaintiffs are otvners of the houses which 
abut on the site in suit and which has been 
used by them and their predecessors, etc. It 
further says that the plaintiffs have enjoyed the 
site openly and as of right for light and air to 
their houses for over 40 years and have thus got 
their right to free light and air and nistar. In 
para. 15 it is further stated : 

‘‘The plaintiffs base their claim on their inherent 
right as citizens of the municipal committee, their 
rights as owners of houses and their right to easement 
on the land in dispute.” 

In para. 7 of the written statement, defendant 1 
admitted that the plaintiffs were owners of the 
houses. He however denied that these houses abut 
on the site or any portion of the land in suit, etc. 

[10] All questions of misjoinder and non¬ 
joinder must be deoided on the basis of allegations 
in the plaint, vide Iswardas v. Raghunandan 
A. I. r. (6 ) 1919 Pat. 881 : (511, o. 609) and the! 
distinction that the learned Judge of the lower 
Court has made between plaintiffs 1-3 and plain¬ 
tiffs 4-5 is not borne out by anything in the 
plaint. 

[ill Under o. l, b. i, Civil P. C., all persons 
could be joined in one suit as plaintiffs in whom 
any right to relief in respect of or arising out of the 
same act or transaction or series of aots or trans¬ 
actions is alleged to exist, where, if such persons 
brought separate suits, any common question of 
law or fact would arise. 

[12] In Markt v. Knight Steamship Co., 
(1910) 2 K. B. 1021 : (79 L. J. K. B. 939) which is 
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followed in Badha Rani Dasi v. Sukdeb 
Bhattacharjee , A. I. R. (15) 1928 oal. 92 : (103 
I. o. 811) Fletcher Moulton, L. J., observed 
thus : 

"Subjeot to the control of the Court, persona can 
unite ae plaintiffs though seeking individual reliefs in 
cases where the investigation would to a great extent 
be identioal In eaoh individual case. The policy of the 
rule is to avoid needless expense where it oan be done 
without injustice to anyone. 

[ 13 ] In Badha Rani Dasi v. Sukdeb Bhatta¬ 
charjee, A. I. R. (15) 1928 ca'l. 92 :(103 I. C. 811), 
two plaintiffs had acquired jamai right to the 
plaint lands on taking settlement thereof from 
the ownere; though their right was not common 
or identical they joined in the same suit to evict 
the defendant who had obtained possession oyer 
the land in execution of a mortgage deoree which 
he had obtained on a mortgage executed in his 
favour by the tenants of the original owners. At 
a late stage in appeal, an objection as to misjoin¬ 
der of plaintiffs was raised but it was negatived 
by the learned Judges of the Calcutta High Court 
on the ground that O. 1 R. 1, Civil P. 0. was 
very wide and the joinder of several plaintiffs to 
work out their individual right is not necessa¬ 
rily bad for misjoinder of plaintiffs provided other 
conditions are'satlsfied.This question has been very 
elaborately and exhaustively dealt with by Sen 
J. in Civil Revision no. 191 of 1947 and I am in 
full agreement with him. In my opinion, there is 
no force in the contention that the three plaintiffs 
or for the matter of that the five plaintiffs clai¬ 
ming easement rights cannot join together in 
one suit for an injuotion forbidding the defen¬ 
dant from infringing their rights, and if separate 
suits were brought by those plaintiffs there would 
be questions which would be common both as 
to law and faotB. It is contended in the plaint 
that the sale deed in the defendant’s favour was 
void and that the defendant had no right to 
occupy or to build upon the plot in suit, that 
would be a common question. This is mentioned 
only by way of illustration. I do nqt therefore 
agree with the learned Judge of the lower Court 
that O. 1, R. li Civil P. 0. is not attracted 
or that an action could be taken under O. 1, 
R. 2 of the Code at this late stage of the suit. 

[14] The main relief claimed by the plantiff 
is perpetual injunction against defendant 1 
prohibiting him from dealing in any way with 
the plot in suit so as to interfere with the private 
right of the plaintiffs or with their right as 
members of the public as indicated in the plaint. 
It is not necessary for joinder of plaintiffs in 
one suit that they must be interested in the 
entire relief or reliefs claimed in the suit or in 
the grounds on whioh those reliefs are based. As 
the plaint Btands all the five plaintiffs are inter¬ 
ested in prohibiting defendant 1, from dealing 


with the plot in suit to their prejudice either in re3-' 
pect of their private rights or in respect of their 
rights as members of the public. There is there¬ 
fore no reason why all the five plaintiffs could 
not join in the same suit and could not claim a 
relief in whioh all of them are interested. 

[15] In Ramendra Nath Roy v. Brojendra 
Nath Dass, 45 oal. Ill at p. 134 : (a. i. r. (6 ) 
1918 Oal. 858) Mookerjee J. observed that the 
fundamental principle that needless multiplicity 
of suits should be avoided, we have the equally 
essential principle that the trial of the suit should 
not be embarrassed by the simultaneous investi¬ 
gation of totally unconnected controversies. The 
Legislature has effected a compromise of these 
two principles by means of the rules embodied 
in Or. 1 and 2 and all questions of joinder of 
parties and causes of aotion have accordingly to 
be decided in the light of O. 1, R. 1, and O. 1, 
R. 3, Civil P. 0. 

[16] At the hearing of these revisions, the 
learned counsel for defendant 1 was definite¬ 
ly asked if he could point out to anything 
on the record on which the learned Judge’s dis¬ 
tinction between the first three plaintiffs and 
plaintiffs 4 and 5 could be justified and he expres¬ 
sed his inability to do so. He did not also show 
how the suit on the plaint as brought and the 
issues as framed would lead to embarrassment. 
I therefore hold that the order of the lower Court 
in so far as it holds that the plaint i3 bad for 
misjoinder of plaintiffs and called upon the plain¬ 
tiffs to elect is not warranted either by law or 
by procedure and it is therefore set aside. 

[ 17 ] -Defendant 1 further challenged in civil 
Revision NO. 424 of 1945, that the plaintiffs’ suit 
as brought should have been held to be not main¬ 
tainable for want of sanction of the Advocate- 
General as required by 9. 91, Civil P. C. Sec. 91 of 
the Code applies to the case of publio nuisance 
where a suit is filed for'a declaration and injunc¬ 
tion or for such other relief as may be appropri¬ 
ate in the oircumstances of the case. Thi3 does 
not however limit or otherwise affect any right 
of suit which may exist independently of its 
provisions. In England persona whe have suffer¬ 
ed special damage from a public nuisance may 
join the Attorney General as co-plaintiff in a 
suit brought by the Attorney-General at their 
relation and the Attorney-General may claim 
an injunction and the persons specially damnified 
by the nuisance may claim damages. It was 
held in Mandakinee Debee v. Basantakumaree 
Debee, 60 cal. 1003 :(a. i. R. ( 20 ) 1933 cal. 884) 
as well as in Municipal Committee, Delhi v. 
Mohammad Ibrahim, 16 Lah. 517: (a. I. R. (22) 
1985 Lah. 196 and Munusami v. Kuppusami , 
I. L. R- (1939) Mad. 870 :(A. I. R. (26) 1939 Mad. 
691) that the principle of English Law whioh 
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requires proof of special damage has no applies- 
tion to India. That vitw was taken on a parti- 
cular interpretation of the decision by the Judi¬ 
cial Committee in Manzur Hasan v. Muham¬ 
mad Zamman , 52 I. a. 61 : (a. I. r. ( 12) 1925 
P. C. 36). The matter was however considered 


afresh by the Calcutta High Court in Surendra 
Kumar Basu v. District Board of Nadia , 
I. L. R. (1942) 1 cal. 533: (a. I. R. (29) 1942 Cal. 
860 ) where the learned Judges of that Court 
expressed their dissent with the aforesaid decision 
and held that where the plaintiffs seek relief in 
respect of public nuisance and the suit is not 
brought in conformity with the provisions of S. 91 
(1) of the Code it is bound to fail unless special 
damage is shown. The decision in Ramgulam 
v. Ramkhelawan , a. I. R. ( 24) 1937 Pat. 481: 
(16 Pat. 190) was approved. The same view wag 
taken in Choudhury Bihhuti Narayan Singh 
v. Maharaja Sir Guru Mahadev Asram Pra¬ 
sad Sahi Bahadur, 19 Pat. 208: (A. I. R. (27) 
1940 Pat. 449). At p 259 of the Patna case the 
learned Judges observed thus: 

“There are clearly two modes of escape from the 
special restrictions of S. 91: (i) by proof of special 
,damage and (11) by proof of the invasion of the special 
rights of a limited class which will give an indepen¬ 
dent right of action on the principle of Harrow 
] Htrst (1868) 4 Ex. 43: (38 L. J. Ex. 1).” V 


[18) It was, however, contended by the learned 

counsel for defendant 1 that this was not 
a case of any special damage to the plaintiffs 
and at any event no such special damage has 
been pleaded in the case, and the plaintiffs 
cannot therefore escape from the special restric- 
tions of s.9i. Civil P. C. He relied in this respect 
on Siddeswara v. Krishna , 14 Mad. 177 : (i 
M. Tj. J. 32l) and Batiram v. Sitram , air 
( 8) 1921 Cal. 271: (61 I. O. 405). At p. 181 of the 
former case, it was observed that there was no 
averment in the plaint that by deprivation of 
the use of the well, the beneficial enjoyment of 
the respondent’s house is materially interfered 
with or its value is lowered. On the same page 
however, the learned Judges conclude that upon 
the faots found there is no special injury such 
as the law requires to sustain the suit. The 
decision in Batiram v. Sibram, A. 1 . r. (e) 1931 
Cal 271: (611. c. 405 ) does not help the contention 
as in that case it was held on the facts found 
that there was no special loss suffered by the 
plaintiff and he could not therefore sue without 
the sanction of the Advocate General. As held 
in Muhammad Raza Khan v. Muhammad 
Askari Khan, 4 G ALL. 470: (A. I. r. (n) 1924 
ALL. £99) the special damage whioh is necessary to 
enable an individual member of the public to 
sue in respect of an obstruction to a public 
thoroughfare is not always easy to define, but 
may be said to be more particular damage by the 


nuisance than to the public in general, as if any 
accident occur to him, or he ia obliged to go a 
greater distance and be thereby put to extra 
expense in the conveyance of hia gooda or other¬ 
wise. In Ardeshir v. Jivanji Aimai Kuvarji, 
53 Bom. 187: (A. 1 . r. (16) 1929 Bom. 94) it was 
observed that the plaintiffs having their Ianda 
adjoining the public passage had a special in¬ 
terest in the preservation of the right of way 
which would enable them to maintain on 
their own account an action to prevent it* 
encroachment under S. 91 ( 2 ), Civil P. 0. 1908. 
The plaintiffs have alleged in the present 
case that they have their houses abutting on 
the land in dispute and they reoeive air and 
light to their houses through the doom and 
windows opening on the site of the land and that 
they would be deprived of the same if defendant 
1 constructs a building on this plot as is sanc¬ 
tioned by the municipal committee. It is further 
alleged that this plot conneots their houses to 
the publio way and they would be seriously 
inconvenienced if this plot is built upon. This, 
in my opinion, constitutes a pleading of speoial 
damage to the plaintiffs. A speoial damage is 
that damage which by reason of a nuisance 
would be suffered by some individual beyond 
what is suffered by him in common with other 
persons affected by that nuieanoe. The plaintiffs, 
in the present case, have pleaded that they would 
on account of proximity of- their houses to t e 
land in dispute suffer in respect of light and 
air, a damage and inconvenience beyond what 
is Buffered by them in common with other 
persons of the locality. Whether this ^ se °°f 
not will be a matter for proof and will be deoided 
finally by the Court. But aa the plaint now 
stands, however inartistio it may be, it as 

alleged a mode of escape, namely, speoial damage 
to the plaintiffs. In my opinion the plaintiffs 
suit cannot be thrown out in limine on t e 
ground that it is not maintainable for want of a 
plea of special damage within the meaning 0 

91, Civil P. O. _ . n 

[19] In Pahlad Maharaj v. Gaurt DutU 
A. I. R. ( 24 ) 1937 Pat. 620: (171 I. 0. 933) it W8B 
observed that a person in the immediate nei 8 ‘ 
bourhood and entitled to use a local public 
thoroughfare has a special cause of action in 
respect of any enoroachment upon it, irrespective 
of whether he ha 3 proved special damage or no . 

[20] In the present oase also, according to the 
allegations in the plaint, the plaintiffs have their 
houses abutting on the land in dispute and 'prtmA 
facie they have got special interest in seeing 
that the land in dispute is kept open and is not 
built upon as proposed by defendant 1. 

[21] It should not be understood by ^at is 
observed above that the question whether the 
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plaintiffs oan maintain the suit on their own 
account or not is being decided finally. All that 
is shown is that the plaintiffs’ suit cannot be 
thrown out at this stage on the ground that 
special damage has not been pleaded. 

[22] In conclusion I find that the learned 
Judge of the lower Court has aoted illegally and 
with material irregularity in holding that the 
plaint is bad for misjoinder of plaintiffs and that 
it cannot be proceeded with unless the plaintiffs 
elect to proceed with the suit after amending it 
and removing the objection of misjoinder of 
plaintiffs. 

[23] Civil Revision No. 406 of 1945 is thus 
allowed with costs and the case will go back to 
the lower Court with a direction to proceed fur. 
ther from the stage where it is stopped and to 
decide it after recording evidenoe and hearing 
arguments finally in the light of the issues already 
framed. 

[24] Civil Revision No. 424 of 1945 is dismissed 
with costs in the light of what is said above. 
Counsel’s fees in each revision Rs. 25. • 

D.R.R. Order accordinglyi 


A. I. E. (36) 1949 Nagpur 319 [0. N. 124.] 

Bose and J. Sen JJ. 

Gajadhar Prasad Gangapersad Shukul — 
Defendant 4 — Appellant v. Rishabkumar 
Mohanlal Baniya, Plaintiff and others — 
Defendants 1, 2, 6 to 7—Respondents. 

First Appeals Nos. 93 and 96 of 1942, Deoided on 
17th March 1948, from deoree of Addl. Diet. Judge, 
Saugor, D/- 29th August 1942. 

(a) Limitation Act (1908), Art. 181 — Amount 
under certain mortgage payable on 25th July 1927 
— Suit to enforce mortgage filed in 1930 — Claim 
for personal decree — Under preliminary decree, 
liberty to apply for personal decree reserved to 
decree-holder—Sale confirmed on 1st April 1939 — 
Application for personal decree on 15th October 
1941 —Application held within limitation. 

A mortgage was executed on 25th July 1922. The 
amount due under the mortgage was payable on 25th 
July 1927. The suit to enforce the mortgage was filed 
on 12th Maroh 1930. The plaintiff olaimed a personal 
deoree against the defendants for the balance that might 
be due to him in case the net proceeds of the sale of the 
mortgaged property were found insufficient. Under 
the preliminary deoree liberty to apply for a personal 
deoree for the amount of the balance was reserved to the 
decree-holder. The sale of the mortgaged property was 
confirmed on 1st April 1989. The deore-holder applied 
for a personal deoree on 15th October 1941. 

Held that the application was within limitation. 

[Para 14] 

Annotation : (’42-Com.) Limitation Aot, Art. 181, 

N. 6, Pts. 8 and 5. 

(b) Transfer of Property Act (1882), S. 68 (1) (c) 

_Diminution of security by wrongful act of lambar- 

dar_Co-sharers not consenting — Co-sharers not 

liable under S. 68 (1) (c). 

A lambardar is appointed by a revenue officer ana 
is removable by him. The oo-sharers cannot be made 


reiponsible under S. 68 (1) (o) for the diminution in 
the mortgage seourity caused by the wrongful act of 
the lambardar if he did it without their consent. 

[Para 38] 

Annotation : (’45-Com.) T. P. Aot, S. 68, N. 4. 

(c) Transfer of Property Act (1882), Ss. 55 and 
68 — Purchaser of mortgaged property retaining 
money tor payment to mortgagee — Mortgagee 
cannot sue purchaser. 

A purchaser who retains money with him for pay¬ 
ment to the mortgagee of the property purchased does 
not become a trustee for the mortgagee and the mort¬ 
gagee cannot enforce against the purchaser the under¬ 
taking entered into by him with the mortgagor : Case 
law referred. [Para 45] 

Annotation : (’45-Com.) T. P. Act, 8. 55, N. 15, 
Pt. 1; S. 68, N. 8, Pt. 9. 

(d) Civil P. C. (1908), S. 11 — Res judicata in 
same proceeding — Question finally decided at 
earlier stage — Question not to be canvassed at 
subsequent stage. 

Where a question is finally decided at an earlier stage 
of a oase the deoision operates as res judicata between 
the parties at a subsequent stage: Case law referred. 

[Para 49] 

Annotation : (’44-Com.) Civil P. C., S. 11, N. 3, 
Pt. 7. 

(e) Transfer of Property Act (1882), S. 68 (1) (c) 
— Enforceability of claim — Right under S. 68 (1) 
(c) is different from right under O. 34, R. 6, Civil 
p. C.—Purchaser from mortgagor not liable under 

O. 34, R. 6, Civil P. C. but liable under S. 68 (1) (c) 

_Right under S. 68 (1) (c) can be enforced by 

separate suit or in suit to enforce mortgage — 
Civil P. C. (1908), O. 34, R. 6. 

The right under S. 68 (1) (o), T. P. Act, is quite 
different from the right which is enforoed under O. 34, 
R. 6. Civil P. C. [Para 65] 

Under O. 34, R. 6, Civil P. G., it is the mortgagor 
who fa made liable. A purchaser from the mortgagor 
cannot be made liable lor a personal deoree under that 
provision. [Paras 53 and 77] 

A purchaser from the mortgagor is personally liable 
under 8. 68 (1) (c), T. P. Aot, where the mortgagee i9 
deprived of the security by or in consequence of the 
wrongful act of the purchaser. [Para 62] 

The right to sue conferred by S. 68 (1) (o), T. P. Act, 
can be enforced in a separate suit. It can be prosecuted 
as well in a suit to enforce the mortgage. Where the 
depreciation of the mortgage security is caused after 
the final deoree for sale and before the mortgage pro¬ 
perty is aotually sold, the proseoution of such a olaim 
in the suit to enforce the mortgage is the more desirable 
course. [Paras 74 and 75] 

Annotation : (’44-Com.) Civil P. C., O. 34, R. 6, 
N. 4, Pts. 1, 2; 8. 68. N. 4, Pt. 19. 

In No. 93/42. 

P. R. Padhye — for Appellant. 

U. R. Bobde and W. D. Pendharkar — for Res¬ 
pondents. (Nos. 1 and 5 respectively). 

In No. 96/42. 

M.R. Bobde — for Appellant. # 

Dr. T. J. Kedar t B. L. Gupta; K.C. Jaxnand 
V. T. Kedar (for No. 3) and W. B. Pendharkar 
(for No. 6) — for Respondents. 

J. Sen J.— This judgment will also govern the 
disposal of First Appeal No. 96 of 1942. These 
two appeals are against a deoree under O. 84, 
B. 6, Civil P. 0., 1908, against Gajadharprasad 
Shukul (defendant 4): First Appeal No. 93 of 
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1942 ia by him, and First Appeal no. 96 of 1942 
ia by the decree holder. 

[2] For a proper understanding of the case, 
it is necessary to. set out the following facts. 
Parmanand executed a mortgage on 26th July 
1922 (Ex. P-2l) in favour of Mohanlal as a 
manager of the joint Hindu family consisting 
of himself and his brother Balmukund. The 
consideration of the mortgage was Rs. 8000. 
The interest payable on the mortgage was 9 per 
cent, per annum with yearly rest3. The amount 
due on the mortgage was to be paid in five 
years. The mortgaged property consisted of 
0-16-0 share of mauzas Pandajhir, Chopra, Daha 
and Pathara and 0 6 8 ehare of mauza Harat, 
0 2 8 share of mauza Gadia, 0-4-0 share of 
mauza Lidhora and 0-6-0 of mauza Badagaon. 
Permanand died on llth February 1923. Mt. Phu- 
landulayya is his widow. Jamunaprasad was 
his son but he died after the final decree for sale. 

[3] Another mortgage was executed by Bal¬ 
mukund of his half share on 26th September 
1923 in favour of Mohanlal for Rs. 10.000. 

[4] Balmukund sold 0-6-8 share of mauza 
Harat, 0-8-0 share of Badagaon, 0-4-0 share of 
Ludhora, and 0 - 16-0 share in mauzas Chopra, 
Daha and Pathariya to defendants 3 to 7 under the 
sale deed dated 18th May 1927 (Ex. 4 D-l) which 
he executed for himself and on behalf of bis 
minor nephew Jamunaprasad. All these villages 
were under mortgage exoept that 0 - 8-0 share of 
mauza Badagaon was sold while the mortgage was 
over 0 6-0 share only. Out of Rs. 28 , 000 , the conside¬ 
ration of the sale deed, Rs. 22,000 were kept with 
the purchasers for payment of the amount due 
to the mortgagee, Seth Mohanlal, under the two 
mortgage deeds. The purchasers agreed to pay 
Rs. 22,000 to the mortgagee but they did not 
pay that amount to the mortgagee notwithstand¬ 
ing that they had agreed to do so. Seth Mohan¬ 
lal, the mortgagee, died leaving behind him a 
minor adopted son, Shrimant Seth Rishabh. 
kumar as his heir. 

[6] Risbabhkumar filed Civil Suit NO. 13 of 
1931 on 12 th March 1930 in the Court of the Ad¬ 
ditional District Judge, Damoh, to enforce the 
mortgage dated 26 th July 1922 Defendants 1 
and 2, Jamunaprasad and Balmukund, were re¬ 
presentatives of the original mortgagor Parma- 
nand, the deceased. Defendants 3 to 7 were the 
purchasers under the sale ’.deed dated 13th Mfty 
1927 (Ex. 4 D-l) of six of the villages whloh 
were under mortgage. 

[6l The decree-holder Shrimant Seth Rishabh- 
kumar obtained a preliminary decree for sale on 
4th February 1931. The date fixed for payment 
of the decretal amount was 4th August 1931, 
The amount payable up to that date was 
Ba. 18 , 178 - 8-0 inclusive of interest and costa. The 


decretal amount carried future interest at 6 per 
cent, per annum from the date fixed for pay¬ 
ment till realisation. 

[7] One of the issues raised in the case was 
whether defendants 3 to 7 were personally liable 
either for the claim or for the costs. The Court 
held that they were not personally liable for the 
claim but made them personally liable for the 
payment of court-fees paid on the plaint. Jamuna¬ 
prasad, defendant 1, was minor and it was held 
that he was not liable personally for the defi¬ 
ciency on sale of the mortgaged property. 

[8] The decree directed the sale of the mort¬ 
gaged property, which consisted of 0-16-0 share 
of mauzas Pandajhir, Chopra, Daha and Pathara, 
and 0-6-8 share of mauza Harat, 0-2-8 share of 
mauza Gadia, 0-4-0 share of mauza Lidhora 
and 0-6-0 share of mauza Badagaon, if the 
deoretal amount was not paid on or before 4th 
August 1931. Clause (3) of the decree provided 
that if the net proceeds of the sale were insuffi- 
cient to pay such amount and subsequent in¬ 
terest and costs in full the plaintiff shall be at 
liberty to apply for a personal decree for the 
amount of the balance. No appeal was filed by 
any of the parties against the preliminary decree. 
The final decree for sale of the mortgaged 
property was passed on 19th February 1932 for 
R8. 18,779-8-7. Nothing was paid either towards 
the preliminary or the final decree. 

[9] In execution of the decree, the mortgaged 
property was sold and purchased by the decree- 
holder and the sale was confirmed on 1st April 
1939 for Rs. 17,346-4-1. The net proceeds of the 
sale were found insufficient to pay the amount 
due to the plaintiff. The decree-holder made an 
application for a personal decree against the 
defendants for R3. 10,057-12-6 on 16th January 
1941. In that application no grounds were stated 
for a personal decree against persons other than 
the mortgagors. The defect was pointed out by 
the Court on 6th September 1941 and the decree- 
holder was permitted to amend his application. 

A fresh amended application was made by 
the decree-holder on 18th October 1941 for a 
personal decree for Rs. 11 , 836 - 0-6 against defen¬ 
dants 1 and 2 and for Rs. 10,400 against defer*, 
dants 3 to 7. Jamunaprasad, defendant 1, had 
died and his mother Phulandulayya was made 
defendant 1 in his place. Similarly, Kasturchand 
was made defendant 3 in place of bis deceased 
adoptive father, Singai Gokuloband. 

[10] The trial Court passed a personal decree 
for rs. 1600 under o. 34, r. 6, Civil P. O., 1908, 
against Gajadharprasad (defendant 4) who w'aa 
one of the purchasers of the mortgaged property, 
and dismissed the application against the other 
defendants. 
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[11] First Appeal No. 93 of 1942 is by Gaja- 
clbarprasad against the decree that has been 
passed against him. First Appeal No. 96 of 1942 
is by the decree-holder who claims an enhance, 
ment of the decretal amount by Rs. 4500 and 
also wants a decree against the other defendants. 
It may be noted that no personal decree was 
passed against the representatives of the mort¬ 
gagor. 

[12] The first question for decision is whether 
the application for a personal decree was made 
within limitation. The amount due under the 
mortgage was payable on 25th July 1927. The 
-suit to enforce the mortgage was filed on 12 th 
March 1930. The claim for a personal decree was 
within limitation at the date of the institution 
•of the ’suit. The plaintiff claimed a personal 
decree against all the defendants for the balance 
that may be due to [him in case the net pro- 
•ceeds of the sale of the mortgaged property 
were found insufficient to pay the amount due 
to him. 

[13] The trial Court found on issue 8 that 
defendants 3 to 7 were not personally liable for 
•the claim but were made responsible for the pay¬ 
ment of the court-fees. The Court held that 
-Jamunaprasad, defendant l, was also not per¬ 
sonally liable because he was minor. Balmukund, 
defendant 2, was held personally responsible for 
the payment of the amount of the balance of the 
decretal amount in case the net proceeds of the 
-sale of the mortgaged property were found in- 
sufficient to pay the amount due to the plaintiff. 
Under the preliminary decree, liberty to apply 
for a personal decree for the amount of the bal¬ 
ance was reserved to the decree-holder. 

[ 14 ] The sale of the mortgaged property was 
{confirmed on 1st April 1939i and the application 
for a personal decree made on 18th ootober 1941, 
was within limitation. 

[15] The second question for decision is whe¬ 
ther the transfers made by Gajadharprasad, defen¬ 
dant 4, diminished the mortgage security. The 
grounds on which the decree-holder wanted to 
make defendants 3 to 7 liable for Rs. 10,400 are 
set out in para. 6-A and B of his application dated 
18th October 1941. 

[16] Gajadharprasad, defendant 4, was the 
lambardar of the villages in dispute. He execut- 
-ed certain leases regarding plots situate at mauza 
Harat and Badagaon. The trial Court found two 
of the transfers to be fraudulent because they 
had diminished the mortgage security partially 
end decreed the claim for Rs. 1500 against 

Gajadharprasad, defendants. 

[17] Two transfers were made in 1930, one in 
1932 and the other twoinl937 % and l938. Gajadhar¬ 
prasad has challenged the finding of the trial 
Court regarding tbe two transfers which have 
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been held to be fraudulent. The decree-holder on 
the other hand impugns the other three transfers 
also and asks that the decretal amount bo increas¬ 
ed by Rs. 4500 and seeks to make defendants 3 to 7 
liable for the claim. His contention is that the 
other three transfers were also fraudulent and 
that defendants 3 to 7 were liable to tbe extent 
that they diminished or impaired the mortgage 
security. 

[18] Of the five transfers which are impugned 
by the decree-holder three of them relate to the 
transfer of plots situate at mauza Harat and the 
other two regarding plots situate at mauza 
Badagaon. The first transfer, which is impugned, 
relates to grass land, area 15.78 acres and Plot 
No. 444 , area 4.26 acres, rental Rs. 7/4. Nanha 
Chamar surrendered Plot No. 444 under the sur¬ 
render deed dated 26th July 1930, (Ex. A-15) in lieu 
of Rs. 125. These lands were let out to Kampta- 
prasad on an annual rent of Rs. 20. 

[ 19 ] Kamptaprasad is a cousin of Ajudhyapra- 
sad who is the brother-in-law of Gajadharprasad 
defendant 4. Gajadharprasad and Ajudbyaprasad 
had married two sisters. 

[20] The decree-holder alleged that the mort¬ 
gage security was diminshed by Rs. 2000 and 
claimed compensation for that amount. 

[21] 15 78 aores of grass-land was lying fallow 
and did not yield any income. Bindraban (p.W. 5 ) 
who was a patwari of mauza Harat stated that 
the rent of the grass-land calculated according 
to the settlement rates having regard to the 
quality of the land was. Rs. 14/13. The rent of 
the grass-land and Nanha 8 land was thu3 Rs. 22/l. 

[ 22 ] The trial Court held that tho lease to 
Kamptaprasad was not for an inadequate rent 
and it could not be said to be fraudulent. We agree 
with the finding of the trial Court that it has not 
been proved that the lease given to Kampta¬ 
prasad was fraudulent or that it diminished the 

mortgage security. 

[23] Gajadharprasad was the lambardar. He 
stated that the grass-land was lying fallow and 
did not yield any income and its lease was 
proper as it increased the assets of the village. 
The lease to Kamptaprasad on an annual rent 
of R9. 20 cannot be said to be for inadequate 
rent. We bold that the lease to Kamptaprasad 
did not in any way impair the mortgage seourity 
and the decree-holder is not entitled to claim any¬ 
thing on this acoount. It may be noted that 
this lease was made on 26th July 1930, after the 
suit had been filed on 12th March 1930, and be¬ 
fore the preliminary decree for sale was passed 
on 4th February 1931. 

[24] Tbe second transfer relates to 25.23 acres 
of occupanoy land held by Paramsukh on 
a rent of Rs. 40 and the land area 9.63 acres, 
held by Indrani on a rent of Rs. 23. Gajadhar- 
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prasad obtained the land of Paramsukh on 81 st 
August 1936, under S. 35, Central Provinces 
Tenancy Act, 1920, as having been abandoned by 
Paramsukh. Indrani surrendered her land in 
1936 to Gajadharprasad, the lambardar, who let it . 
out to his brother-in-law Ajudh> apersbad in 1937 
on an annual rent of Rs. 32. The decree-holder 
impugned this lease and claimed Rs. 1500 as 
compensation. 

[25] The trial Court held that the lease was 
unbusinesslike and shady and that it resulted in 
the reduction of village profits by Rs. 31. We 
agree with the finding of the trial Court that this 
lease diminished the mortgage security. 

[26] The contention of the learned counsel of 
Gajadbarprasad was that as the land was oc. 
cupancy at the time of the mortgage and was 
also occupancy at tho time of the sale there was 
no diminution oi the mortgage security. We can- 
not accept this contention. The landlord was 
entitled to realise Rs. 63 as rent from the lands 
formerly held by the tenants Paramsukh and 
Indrani. The lambardar by leasing it for Ra. 32 
caused the village assets to bo reduced by Rs. 91. 
This was clearly impairing the mortgage security. 
The lessee was a relation of the lambardar. He 
did not realise any nazarana and gave the land 
on a grossly inadequate rent. Beniprasad (P.W.9), 
agent of the decree-holder, stated thatthe-annual 
rental demand of manza Harat was Rs. 875 and 
it was reduced to rb. 770 by reason of lease 
given by lambardar on rents which were less 
than the aseessed rents. We uphold the finding 
of the trial Court that this lease impaired the 
mortgage security. 

[27] The third transfer relates to the occupancy 
land of Sheodayal, area 61.97 acres, rental Rs. 8l/8. 
The tenant was in arrears and he was ejected on 
11th October 1^37, under the order of ejectment 
passed in execution of the decree for arrears of 
rent. The land was let out to Watadin on 30th July 
1938, on an annual rent of Rs. 20. The plaintiff 
claimed compensation for Rs. 2500 on this account. 

[28] Matadin is no relation of the lambardar 
but the lease to him was for a grossly inade¬ 
quate rent. The rent of the land wasRs. 81/8 and 
the landlord let it out on an annual rent of 
Bs. 20. Sheodayal stated that Rs. 400 were the 
arrears of rent due from him, and he had to pay 
the taccavi of Rs. 110. The landlord did not 
realise the nazarana or arrears of rent or the 
taccavi and gave Watadin the land for a grossly 
inadequate rent. Watadin is not a resident of 
Harat He has no cultivation there. He has no 
implements or bullocks and he dees not cultivate 
the land himself but he states that he sub-leases 
it. He admitted that be had not seen the land 
before taking it od lease. The finding of the trial 
Court that this lease depreciated the income of 


the village by at least Rs. 60 is correct and is 1 
upheld. 

1291 Now we come to the two transfers which* 
relate to the plots situate at mauza Badagaon.. 
The chhota ghos land, area 80.74 acres, was let- 
out to Balaprasad on a rent of Rs. 80 under the- 
lease deed dated 30th May 1930 (Ex. A-17). Ac¬ 
cording to the decree-holder, the proper rent was : 
Be. 125, and he claimed Rs. 4000 as compensation 
for the depreciation. 

[ 80 ] The trial Court held that the land was 
lying fallow and the lease on an annual rent of 
Bs. 60 could not be said to be fraudulent or 
wrongful. This transfer was made during the- 
pendency of the mortgage suit and before the 
preliminary decree for sale had been passed. No 
complaint was made about this transfer in the 
course of the suit as impairing the mortgage 
security and no relief wa9 claimed on that ac¬ 
count. 

[ 3 1] Balaprasad is not a party to this appeal 
and any finding given in this case as to whether- 
the lease was given in the usual course of village 
management by the lambardar will not be bind¬ 
ing on him. This ie not a suit in which that ques¬ 
tion can be decided. That is a matter which can 
be decided in a properly framed suit in which. 
Balaprasad is a party. Gajadbarprasad stated’ 
that the land was lying fallow and was yielding, 
no income and no one was willing to take a lease.. 
He was entitled under S. 65 A, Transfer of Pro¬ 
perty Act, 1682 , to make leases on fair rents in 
the usual course of village management. We 
uphold the finding of the trial Court that it has 
not been proved that the lease was fraudulent on 
that it impaired the mortgage security.* 

[32] The last transaction relates to land,, 
area 7.19 acres, held by Ramdas on an annual 
rent of Rs. 18. He surrendered it on 8th July 1932, 
and the land was let out to Parsbadi on an 
annual rent of rs. 10. The decree-holder claimed 
Rs. 400 as compensation for depreciation in in¬ 
come. The trial Court held that the transfer was 
not fraudulent. 

[33] The land of Ramdas was obtained by 
Gajadharprasad under a surrender deed dated 
8th July 1932, (Ex. A-16) for arrears of rent. 
Gajadharprasad stated that the land was lying 
fallow and was yielding no income and as no one- 
was williDg to take it on lease, he gave it out to 
Parsbadi, on an annual rent of Rs. 10. Parsbadi 
is no relation of Gajadharprasad. Kundanlai 
(4 D. w. 3), a Lambardar of 12 or 13 villages, 
stated that the prices of lands had fallen and 
that he had to let oift lands on less than the 
assessed rent. 

[34l Gopaldas (p. w. 4), the agent of defen. 
dant 1, stated that there was a demand for land 
in- villages Harat and Badagaon. His evidence, 
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however, \s of no value because he admitted in 
cross-examination that he had not been to the 4 
village since 1934-85. He admitted that the rental 
realisations are in arrears every year. This is con¬ 
firmed by the evidence of the patwari Bindrabon 
(P.W.5). The evidence of Balmakund (p. w. 6 ), 
one-of the mortgagors, and of Koshalparsingh 
(p. W. 7) is of no avail as they have deposed to 
premia and rents which were fixed under several 
registered lease deeds. Copies of the leases have 
not been filed. The best evidence in the case has 
not been produced. In the absence of the docu¬ 
mentary evidence, oral evidence on the point is 
worthless apart from thefaot that it is inadmissi¬ 
ble. We uphold the finding of the trial Court 
that the lease to Parshadi cannot be said to be 
fraudulent. 

[ 85 ] The next question is about the value of 
the depreciation caused to mortgage security by 
the wilful act of Gajadharprasad, the lambardar. 
The trial Court found that there was a deprecia- 
tion of the income of the village by Rs. 90 be¬ 
cause of the two leases given by the lambardar and 
determined the capital depreciation at he. 1500. 
Kundanlal (4 D. W. 3), who is a respectable 
malguzar of several villages, stated that the price 
of the villages is generally calculated at 6 per 
cent, of the profits. That is the basis on which the 
trial Court has determined the loss. The finding 
of the trial Court that there was a deprecia¬ 
tion of RS. 1500 is upheld. The two leases given 
by the lambardar to Ajudhyaprasad and Matadin 
diminished the mortgage security by Rs. 1500 
and this was due to the wrongful act of the 
lambardar. He is liable to compensate the deoree- 
holder under S. 68 (l) (c), Transfer of Property 
Act, 1882, to the extent of Rs. 1500. 

[86 1 The next question is whether defen¬ 
dants 8, 5 to 7 are responsible for the diminution 
of the mortgage security caused by the wrongful 
act of the lambardar and are they bound to com¬ 
pensate the decree-holder to the extent that bis 
security was diminished. The decree-holder sought 
to make defendants 3. 6 to 7 liable on the follow, 
ing facts: (1) a joint purchase under the sale 
deed dated 13th May 1927, (2) the appointment 
of an agent to help the lambardar, (3) the ap- 
pointment of the lambardar with the consent of 
the co-sharers, and (4) the relationship of defen¬ 
dants 6 to 7 with defendant 4. 

[87] Gajadbarprasad, the lambardar, states 
that defendants 3 to 7 had appointed an agent to 
help him in the work of the management but 
admitted that Gokulcband (defendant 3), one 
of the purchasers, did not sign the power. The 
witness admitted that he never consulted defen. 
dant 8 while leasing the lands on reduced rents. 
Gokulohand bad no land either at Harat or 
Badagaon and did not carry on any money-lend¬ 


ing there. Gokulchand died after the final decree 
for sale. Kasturcband was made a party as a 
legal representative of Gokulchand, the deceased. 
Kasturcband is not personally liable for the claim 
made against him. 

[38] A lambardar is appointed by a revenue 
officer and is removable by him. Once he is ap. 
pointed as a lambardar, he is deemed to be the 
landlord under cl. (a) to sub-s. ( 2 ) of s. 188, 
Central Provinces Land Revenue Act, 1917, and 
exercises the powers vested in him under S. 188. 
The co-sharers have a right to apply for the 
removal of the lambardar if they are dissatisfied 
with his management, but his removal does not 
depend on their wishes but depends on the order 
of a revenue officer. The co sharers cannot be 
made responsible under cl. (c) to sub-s. (1) to 
S. 68, Transfer of Property Act, 1882, for the 
dimunition in the mortgage security caused by 
the wrongful act of the lambardar if it is not 
proved that be did it with their consent. There 
is no proof that th9 impugned leases were made 
by the lambardar with the consent of the other 
co-sharers. They are, therefore, not liable to the 
decree-holder for the wrongful act of the lambar¬ 
dar in causing depreciation of the mortgage 
security or loss of the village assets. 

[39] Matadin (p. W. 1 ) admitted that defen¬ 
dants 6 and 7 never went to mauza Ilarafc. 
Kesheoprasad, defendant 6, stated that he did not 
authorise defendant 4 to make any of the im¬ 
pugned leases. The decree-holder has led no 
evidence that the impugned leases made by the 
lambardar were with the consent of the other 
defendants. Defendants 3, 5 to 7 are, therefore, 
not responsible for the loss caused by the wrongful 
act of the lambardar and that they are not 
liable to pay any compensation to the decree- 
holder on that account. 

Uol The next question is whether Gajadhar- 
prasad, defendant 4, is personally liable for the 
payment of Rs. 1500 to the decree-holder either 
under o. 84, R. 6, Civil P. C., 1908, or under 
cl. (c) to sub-s. ( 1 ) of 8. 68, T. P. Act, 1882. 

[ 4 L] Defendants 3 to 7 purchased part of the 
mortgaged property on 13th May 1927. The pur¬ 
chasers kept with them Rs. 22,000 for payment to 
the mortgagee Mohanlal and undertook to pay 
that amount to him. The purchasers never paid 
him the amount which they bad undertaken to 
do. As the decree-holder was not a party to that 
contract, he is not entitled in law to enforce that 
agreement. 

[ 42 ) In Jamna Das v. Ram Autar Pavde , 34 
ALL. 63: (89 I. A. 7 P. C.), their Lordships of the 
Judicial Committee held that the purchaser of the 
mortgaged property was Dot a person from whom 
the balance of the mortgage debt was legally 
recoverable within the meaning of S. 90, T. P. Aot, 
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1882, which corresponds to 0. 34, R. 6, Civil P. C., 

1908. Their Lordships observed: 

“The action is brought by a mortgagee to enforce 
against a purchaser of the mortgaged property an 
undertaking that he entered into with his vendor. The 
mortgagee has no right to avail himself of that He was 
no pirty to the sale. The purchaser entered into no 
contract with him, and the purchaser is not personally 
bound to pay this mortgage debt.” 

To the same effect is the decision in Nanku 
Prasad Singh v. Kamta Prasad Singh, A. I. R. 
(10) 1923 P. C. 54 : (95 I. C. 970), which affirmed 
the decision in Kamta Prasad v. Nanlcu Prasad , 
A. I. R. (6) 1919 rat. 583: (78 I. C. 545). 

[43] The case of Jamna Das v. Ram Autar 
Pande, 34 ALL. 63: (391. A. 7 P. C.) was, followed 
in Baijnath v. Anandrao, 1942 N. L. J. 144, 
Wali Uddin Ahmad v. Thakur Ram Rakhan 
Singh, 12 Luck. 215: (A. I. R. (23) 1936 Oudh 313) 
and Ganesh Das v. Mt. Banto , 16 Lah. 118 
at p. 128: (A. 1 R. (22) 1935 Lah. 354). 

[44] A stranger to a consideration cannot take 
advantage of a contract, even though it may be 
for his benefit. The rule, however, is subject to 
certain exceptions. One of these exceptions occurs 
in cases where circumstances establish that the 
plaintiff holds the position of a ceAui que trust 
in relation to the obligee : vide Dunlop Pneu¬ 
matic Tyre Go. Ltd v. Selfridge and Co. Ltd. 
(1915) A. 0. 847: (84 L. J. K. B. 16S0), Vandepitte 
v. Preferred Accident Insurance Corporation 
of New York, 1933 A. c. 70 : (102 L. J. P. c. 21), 
Jnan Chandra Mukherji v. Mano Ranjan 
Mitra, I. L. R. (1941) 2 cal. 576 at p. 580 : 
(A. I. R. (29) 1942 Cal. 251), Malda District 
Board v. Chandra Ketu Narayan Singh, 
I.L.R. (1937) 2 cal. 693 : (A. I. R. (24) 1937 Cal. 
625), Adhar Chandra Mandal v. Dole Gohinda 
Das , 63 cal. 1172 : (A. I. R. (23) 1936 cal. 663), 
Krishna Lai Sadhu v. Pramila Bala Dasi, 
65 cal. 1315 : (A. I. R- (15) 1928 Cal. 518), Subbu 
Chetty v. Arunachalam Chettiar, 53 Mad. 270 : 
(a. I. R. (17) 1930 Mad. 882 (F.B.)), Bhabhootmal 
v. Moolchand, I. L. R. (1943) Nag. 643 at p. 647 : 
(A. I. R. (30) 1913 Nag. 266), Gulabchand v. 
Laxminarayan, I. L. R. (1944) Nag. 46 at p. 50 : 
(A. I. R. (31) 1914 Nag. 120) and Mt. Saraswati 
v. Eaibatrao, I. L. R. (1945) Nag 581 : (a. I. R. 
(32) 1945 Nag. 261). 

[ 45 ] A purchaser who retains money for pay. 
ment to the mortgagee is not a trustee and that 
his undertaking cannot be enforced by the mort¬ 
gagee, unless the decree-holder establishes that 
he bolds the position of a cestui que trust in rela- 
tion to the obligee. In a recent case, Kali v. Ram 
Autar, 20 Luck. 179: (A. I. R. (32) 1945 Oudh 65), 
it was held that the obligation undertaken by the 
purchaser to pay the mortgagee did not consti- 
• tute the mortgagee a cestui que trust in order to 
enable him to take advantage of the stipulation 


contained in the sale deed. In that ca36, the 
mortgagee could base his claim upon the personal 
obligation undertaken and obtain a personal 
decree against the purchaser because he had 
after his purchase agreed with the mortgagee to 
pay off the debt personally. 

[46] In the present case after the purchase the 
purchasers did not enter into a fresh contract 
with the mortgagee to pay the debt personally. 
The fact that the purchasers retained with them 
Rs. 22,000 in order to pay off the mortgagee or 
that they agreed with the vendor to pay the 
amount to the mortgagee did not make the 
mortgagee a cestui que trust in order to enable 
him to take advantage of the stipulation con¬ 
tained in the sale deed dated 13th May 1927. 

[47] The decree.holder was not entitled to 
enforce the obligation contained in the sale deed 
dated 13th May 1927 (Ex. 4 D-l) to which he was 
not a party. He cannot make defendants 3 to 7 
personally liable for the mortgage.money or any 
part thereof. 

[48] The plaintiff had asked for a personal 
decree against all the defendants. Defendants 3 
to 7 claimed that they were not personally liable. 
The trial Court found on issue 8 that they were 
not personally liable. In the memorandum of 
appeal, the decree-holder challenged the finding 
but it was not pressed before us. The learned 
counsel for the decree-bolder conceded that in 
view of the decision of the Privy Council in 
Jamna Das v. Ram Autar, 34 ALL. 63 : (39 
I. A. 7 (p.o.)), it was not open to him to ask for 
a personal decree against defendants 3 to 7 on 
the ground that they had given an undertaking 
in the sale deed dated 13fch May 1927 to pay the 
amount of rs. 22,000 to the mortgagee. 

[49] As the question of personal liability of 
defendants 3 to 7 was decided at an earlier stage 
of the case, the decision operates as res judicata 
between the parties : vide Chunnilal v. Tikam - 
das, 13 N. L. R. 76 : (a. I. R. (3) 1916 Nag. l); 
Maqbul Ahmad v. Durga Prasad, 9 Luck. 51: 

(A. I. R. (20) 1933 Oudh 352 (F.B.)) ; Munshi 
Raghubir Singh v. Rani Rajeshwari Devi, 

9 Luck. 90 : (A. I. R. (20) 1933 Oudh 466); Sheikh 
Ala Bakhsh v. Thakur Durga Bakhsh Singh, 

9 Luck. 162 : (A. I. R. (20) 1933 Oudh 529) and 
Babu Ram v. Inam Ullah , 57 ALL. 797 : 

(A. I. R. (22) 1935 ALL. 411). 

[50] The argument of the learned counsel of 
the decree-holder based on R. 6, O. 34, Civil P. C., 
1908, may now be considered. His contention 
was that the language- of the rule is wide and 
there is no reason why a personal decree under 
that rule may not be passed in a suitable case 
against a purchaser of the mortgaged property. . 

[51] In Ram Lai v. Sil Chand, 23 ALL. 439 : 
(1901 a. w. N. 131) and Mata Amber v. Sri 
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Dhar, 26 ALL. 607 : (1 A. L. J. 250), it was held 
that the word ‘defendant’ in S. 90, T. P. Act, 
1882 , means the mortgagor and does not include 
any person deriving title through him. 

[62) In Venugopalachariar v. Padmanabha 
Row, A. I. R. (3) 1916 Mad. 763 : (30 I. C. 188) 
and Falakrishna Pal v. Jagannath Marwari, 
69 Cal. 1314 : (A. I. R. (19) 1932 Cal. 776), it was 
held that the word ‘defendant’ in R. 6 of O. 34, 
Civil P. C., means the ‘mortgagor’ and not a 
purchaser or a subsequent mortgagee deriving 
title through him. Reference may be made to 
form No. 8, Appendix. D, Civil P. C., which is.for a 
‘decree against mortgagor personally for balance 
after the sale of the mortgaged property (O. 34, 
Hr. 6 and 8a).’ The decree under appeal has 
been passed in this form against Gajadbarprasad 
(defendant 4 ), the purchaser, but the heading of 
the deoree has not been amended or altered. 

[63] Under O. 84, R. 6, Civil P. C., it is the 
mortgagor who is made liable provided the per¬ 
sonal liability which is sought to be enforced 
against him is within limitation. If there is a 
personal covenant to pay the mortgage and if 
the right to enforce that obligation has not be¬ 
come barred by limitation, then the decree- 
holder is entitled to a personal decree against 
the mortgagor under O. 34, R. 6, if the net pro¬ 
ceeds of any sale held under O. 34, R. 6, are 
found insufficient to pay the amount due to the 

plaintiff. , 

[64] In Ram Narayan Singh v. Adnmdra 

Nath Mukherji, 44 cal. 388 : (A. I. R. (3) 1916 
p. O. 119), the question was whether there was 
any personal liability on the part of the mort¬ 
gagor for payment of that portion of. the loan 
and interest which remained unsatisfied out of 

the rents of the villages. 

[65] At p. 400 their Lordships of the Judicial 

Committee observed os follows: 

‘•In considering this question it must be borne in 
mind (i) that a loan prima fac\e involves such a per¬ 
sonal liability; (ii) that such a liability is not displaced 
by the mere foot that security is given for the 
repayment of the loan with interest; but (in) that the 
nature and terms of such seourity may negative any 
personal liability on the part of the borrower. It must 
alBO be borne in mind that even if tho mortgagor be in 
the first instance under no personal liability, such^ a 
liability may arise under 8. 68 (b) or (c), T. P. Act. 

[66] On a construction of the document on 
which the mortgage suit was based, it was held 
that the mortgagor was under no personal liability 
in the first instance and the case was remanded for 
further trial because his liability under S. 68 (b) 
or (c), T. P. Act, had net been tried in the lower 

Courts. , . 

[66] The suit out of which the appeal arises 

was to enforce the simple mortgage dated 26 th 
July 1922 . Under the deed, there is a dear stipu¬ 
lation to pay the mortgage debt with interest in 


6 years. The covenant to repay the debt is not 
negatived by any term in the deed. 

[57] A simple mortgage consists of two parts: 
a covenant on the part of the mortgagor to pay 
the debt, and an agreement express or implied 
empowering the mortgagee to realise his money 
out of the property mortgaged to him. The mort¬ 
gagee must, however, ordinarily obtain a decree 
directing a sale in order to make his security 
available. In the case of a simple mortgage, 
therefore, the mortgagee has, generally speaking, 
on the default of the debtor a two fold cause of 
action: one arising out of the breach of the 
covenant to repay and the other arising out of 
hypothecation; and he can sue the mortgagor on 
both the causes of action in one suit: vide Dr. 
Ghose’s Law of Mortgage in India, 5th Edn. 


page 81. 

[58] The learned author observes at p. 300 
that the covenant to pay, in a mortgage, does 
not run with the land, and even an agreement 
with the mortgagor to repay the mortgage debt 
without any communication with the mortgagee 
will not make the purchaser personally liable. 

[59] The plaintiff filed the suit on 12th March 
1930 under 8. 67, T. P. Aot, 1882, to enforce the 
mortgage on the expiry of the period fixed for 
payment and asked for a decree for sale and for 
a personal decree for the amount of the balance 
if the sale proceeds were found insufficient to 
satisfy the amount due to the plaintiff. The trial 
Court passed the usual preliminary mortgage 
decree for sale on 4th February 1931 and reserv¬ 
ed liberty to apply to the plaintiff for a personal 
decree for the balance. The decree was made final 
on 19th February 1932. The sale of the mortgaged 
property was confirmed on 1st April 1939. The net 
proceeds of the sale were found insufficient to pay 
the amount due to the plaintiff who applied for a 
personal decree against the defendants on 18 th 
October 1941 within limitation. The application 
did not state under what provision of the 
law it was made. The application for a personal 
decree against defendants 1 and 2 was presum¬ 
ably made under o. 34, R. 6, Civil P. 0,1908, 
and against defendants 3 to 7 under cl. .(o) of 
Sub-S. (1) of B. 68, T. P. Act, 1832. 

[60] The relevant provisions of 8. 68, T. P. 

Act, 1882. are reproduced below: 

68. (1) The mortgagee has a right to B °® f °*. “* e 
mortgage money in tbe following cases anil no others, 

Da (a) where the mortgagor binds himself to repay the 

“(c) where the mortgagee is deprived of the'whole.or 
part of his security by, or in consequence of, the wrong 
ful act or default of the mortgagor; •••••_ . 

Provided that, in tbe case referred to in cl. W. * 
transferee from the mortgagor or from his P 

sentative shall not be liable to be sued for the mortgage 

money. 
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[Cl] Gajadharprasad Shukul, defendant 4, 
was not personally liable for the payment of the 
balance of the decretal amount to the decree- 
holder either under S. G8 (l)(a), T. P. Act, 1882, 
or under o. 34, R. 6, Civil P C., 1909. 

[62] The word “mortgagor” in S. 68 (l) (c) 
read with S. 59-A, T. P. Act, 1882, includes a 
subsequent purchaser, deriving his title to the 
mortgaged property from the mortgagor sub¬ 
sequent to the mortgage. A'subsequent purchaser 
is personally liable under 9. 68 (1) (c), T. P. Aot, 
to the mortgagee where he is deprived of the 
whole or part of his security by or in consequence 
of the wrongful act or default of the purchaser. 

[63] In Haridas v. J agannathdas and 
others, I. L R. (1940) Nag. 63 : (a. I. R. (26) 1939 
Nag. 256), it was held that when a subsequent 
purchaser of mortgaged property making common 
cause with the mortgagors damages the security, 
a claim against the mortgagors upon the mort¬ 
gage can be joined with that against both the 
mortgagors and the subsequent purchaser for 
damages for the diminution of security and the 
suit i3 not bad for misjoinder of parties or causes 
of action. In the present case, there was no 
allegation that the mortgagors made common 
cause with the purchasers or that they dimi¬ 
nished the mortgage security. The mortgagors 
were, therefore, not liable under cl. (c) of sub-s. (1) 
of S. 69 of the Act. 

[64] The decree-holder was entitled to sue 
under s. 68 (l) (c), T. P. Act, to recover com- 
pensation from Gajadharprasad, one of the 
purchasers, for the loss caused to the mortgagee 
by reason of his wrongful act in giving leases 
which impaired the mortgage security and he 
could claim compensation to the extent the secu 
rity was diminished. As we have found that he 
caused a diminution of the mortgage security by 
Rs. 1500, he is personally liable to the decree- 
holder for payment of that amount. The diminu¬ 
tion of the security was caused in 1937 and 1938 
after the final decree for sale had been passed. 
The claim for compensation could not therefore 
be made in the suit. The decision in suit that 
the purchasers were not personally liable cannot 
operate as res judicata because the cause of 
action on which the claim for compensation was 
made arose subsequent to the decision and was 
different from the one on which defendants 3 to 
7 were sought to bo made personally liable for 
the claim in the suit. 

[65] The right under 8. 68 (l) (c), T. P. Act, 
1863, is quite different from the right which is 
enforced under o. 34, R. 6, Civil P. C., 1908. The 
remedy of the mortgagee for compensation for 
the impairment of his security caused by the 
wrongful act of the purchaser of the mortgaged 


A. I. R» 

property is by enforcement of the right conferred 
under S. 63 (l) (c), T. P. Act. 

[66] The question for decision is how the right 
conferred under cl. (c) of sub-s. (l) of 8. 68, T.P. 
Act, 1882 , is to be enforced : whether by a 
separate suit or by an application in this suit. 

[67] The question is one of first impression 
and not covered by authority. 

[68] In Sukhlal v. Damroo and another , 81 
N. L. R. 147: (a.I.R. (22) 1935 Nag. 43), Niyogi J. 
had to consider the effect of a certificate granted 
under sub-s. (l) of S. 15, Central Provinces and 
Berar Debt Conciliation Aot, 1933. Sub-section (2) 
of 8.15 enacts that 

whera any creditor sues in a civil Court for the 
recovery of a debt in respect of which a certificate has 

been granted under sub s. (1), the Court shall. 

not allow the plaintiff any costs in such suit, or any 
interest on the debt after the date of such certificate in 
excess of simple interest at 6ix per cent, per annum on 
the amount due on the date of such certificate. 

The certificate in that case was granted during 
fcfce pendency of the suit Tne question for decision 
was whether the sub-section applied and whether 
the plaintiff was not entitled to his costs of the 
suit which had been filed before the grant of the 
certificate. The decision was that the plaintiff 
was liable to lose his costs of the suit and in¬ 
terest on the debt when the certificate is produced 
by the debtor after the filing of the plaint but 
during fcbe pendency of the suit, that is, before the 
decree is passed. At p. 150 Niyogi J. observed : 

“This interpretation is quite in consonance with the 
meaning of a suit which applies to any proceedings 
in a Court of justice in whloh the plaintiff pursues the 
remedy which the law affords him for the redress of 
an injury or the recovery of a right. When the plain¬ 
tiff sues for a relief his suit does not terminate with 
the filing of the plaint but continues until the deoree 
is passed The suit is a continuous act and the plaintiff 
would be deemed to be suing until his prayer for relief 
is granted or refused.” 

[69] A similar question arose in Bishah 
Kumar v. Bholay Singh and another , 1 . 1 . B. 
(1937) Nag 87 : A. I. R. (23) 1936 Nag. 267). The 
question was whether the word “eues” in sub- 
8. (3) of S. 15, Debt Conciliation Aot means 
merely the institution of a suit or whether it 
also includes the prosecution of a suit. Pollock J. 
held that the word “sues” is not equivalent to 
the words “commences a suit.” 

[70] In Stroud’s Judicial dictionary, vol. 3, 
End. 2 at p. 1971, authority is cited for the view 
that the words 1 to sue” not only signify “to pro¬ 
secute” but also “to defend” or to do something 
which the law requires for the better prosecution 
or defence of the cause. 

[71] According to Wharton’s Law Lexicon, 
Edn. 14, the words “to sue” mean “to prosecute by 
law, to olaim a civil right by means of legal 
procedure.” 
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[79] According to Bouvier’s Law Dictionary 
the word “sue*’ means "to commence or to con¬ 
tinue legal proceedings for the recovery of a 
aright.’* 

[73] The meanings given in the standard dic¬ 
tionaries are : 

The Oxford English Dictionary, Vol 10 : Sue—To 
institute legal proceedings against (a person); to pro- 
eeoute in a Court of law; to bring a civil action against. 
Webster's New International Dictionary Sue — To 
eeek justice or right from (a person) by legal process; to 
bring an action against; to proseoute judioially.^To proce¬ 
ed with as an aotion, and follow it up to it3 proper 
termination; to gain by legal prooess. The Imperial 
Dictionary, vol. IV. Sue—To seek justice or right from 
by legal process; to institute process in law against; to 
proeeoute in a civil aotion for the recovery of a real or 
•supposed right; .... To gain by legal process. 

[74] After consideration of the several mean¬ 
ings set out above we are of opinion that the 
right to sue conferred by cl. (c) of sub-s. (1) of 
9. 68, T. P. Act, 1832, can be enforced in a 
separate suit and it can be prosecuted as well in 
this suit. 

[ 75 ] As the depreciation of the mortgage 
security wa9 caused after the final decree for sale 
and before the mortgaged property was actually 
sold, the prosecution of the claim for compensa- 
tion in this suit was the more desirable course. 

[76] The matter has been fully investigated 
and we do not see any reason why the deoree- 
holder should be directed to file a fresh suit when 
there is no bar under the Transfer of Property 
Act, 1882, for the prosecution of the claim based 
on 8. 68 (1) (c), T. P. Aot, 1882 , in this suit. 

[77] The purchasers cannot be made liable for 
a personal decree under O. 34, R. 6, Civil P. C., 
1908. Gajadharprasad, defendant 4, is liable under 
8. 68 (I) (c), T. P. Act, 1882, to compensate the 
decree-holder for the loss caused to him by his 
wilful act by reason of his giving two leases on 
grossly inadequate rents which diminished the 
assets and caused a partial diminution of the 
mortgage security. As it has been found that the 
mortgage security was diminished by Rs. 1600 by 
the wrongful act of Gajadharprasad, the lambar- 
dar, in giviDg leases on inadequate rents, he is 
liable to compensate the decree-holder to that 
•extent. 

[78] The decree of the trial Court is affirmed 
•with this modification that it will be one under 
el. (o) to sub-s. (1) of s. 68, T. P. Act, 1882 , 
against Gajadharprasad Shukul, defendant 4, 
instead of one under R. 6 of o. 34, Civil P. 0., 

1908. . , . , L 

[ 79 ] Subject to the modification stated above, 

First Appeal NO. 93 of 1942 is dismissed with 

eosts. . . , . 

[80] No allegation was made against defen¬ 
dants 1 and 2 that they diminished the mortgage 


security. They are, therefore, not liable under 
8. 68 (l) (c), T. P. Act, 1882. 

[8 1 ] They were not the executants of the 
mortgage deed, dated 25th July 1922, and they 
were not personally liable but their liability for 
the claim was restricted to the joint property in 
their bands. It appears from the evidence of 
Balmukund, defendant 2, that they had lost all 
their property and had no joint family property 
left with them. 

[82] A olaim was made against them for a 
personal decree but no deoree was passed against 
them presumably because it was not pressed as 
they had lost all property. In grounds N03. 1 to 
10 of his memorandum of appeal the decree- 
holder set out reasons why defendants 3 to 7 
were liable for his claim, but nothing was stated 
against defendants 1 and 2. The only reference 
to them is in ground No. 11. The claim against 
them was not pressed before us by the learned 
counsel for the decree-holder. Even if it had 
been pressed it had no chance of succoss because 
it is proved that they had no joint property in 
their hands. Jamnaprasad, defendant 1, was 
held not liable personally for the claim. The 
matter is res judicata against him. Pbulandu- 
layya is his legal representative and is also not 
personally liable. Defendants l and 2 are there¬ 
fore not personally liable for the claim under 

O. 34, R. 6, Civil P. C. 1903. 

[83] First Appeal No. 96 of 1942 also fails and 
is dismissed. Parties to bear the costs as incur- 
red. We disallow the costs of defendants 3 to 7 
because of their dishonest conduct. They had 
retained Rs. 22.000 out of the consideration of 
the sale deed dated 13th May 1927 for payment 
to Mohanlal, the mortgagee, and had undertaken 
to discharge his debt. They did not fulfil their 
obligation which they had undertaken. If they 
had done so, the mortgage suit and the further 
proceedings in the suit would have been unneces- 

Sar ^ >H> Appeals dismissed. 


A. I. R. (30) 1949 Nagpur 327 [G. N. 125.] 

Hemeon J. 

Ahsanul Haq and another —- Accused • 

Applicants v. King- Emperor. 

Criminal Revn No. 504 of 1948, Decided on 27th 
January 1949, from order of 2nd Addl. Sessions Judge, 
Nagpur, D/* 15th September 1948. 

Criminal P. C (1898), S. 403 (D-Pirst trial .old 
ab %nit%o for want of requisite sanction giving juris 
diction to Court—Sentence and conviction quash¬ 
ed — Fresh trial upon same facts after obtaining 
sanction Is not barred _ Fact that accused served 
part of sentence under first trial would not stand in 

way of fresh trial. 
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Section 403 (1) i3 no bar to a fresh trial of an accus¬ 
ed upon same facts, where the previous trial was ab 
initio void for want of a requisite sanction, giving 
jurisdiction to the Court. [Para 3] 

Where the first trial for want of sanction for prosecu¬ 
tion under Cl. 10, Cotton Textile (Control of Movement) 
Order, 1046, was void ab initio, a fresh trial for con¬ 
travention of the Order, upon the same facts is not 
barred on the principle of autrefois acquit : Case law 
referred. [Para 3] 

The fact that the accused had served a part of the 
sentence inflicted under the original void trial, would 
not of itself stand in the way of a fresh trial. [Para 7] 

Annotation : (’46-Com.) Criminal P. C., S. 403 
N. 11. 

Imdad Alt — for Applicants. 

R. Kaushalendra Rao, Govt, •pleader —for the Crown. 

Order. — The applicants, Absanulal Haq and 
Tufail Ahamad were originally tried in the Court 
of Shri R. C. Dube, First Class Magistrate, 
Nagpur, under Ss. 7 and 8, Essential Supplies 
(Temporary Powers) Act, 1946, for contravention 
of the provisions of the Cotton Cloth Movements 
Control Order, 1943, on 9th July 1947 and they 
were convicted and sentenced on 9th December 
1947. That order had, however, ceased to be in 
force long before the date of the alleged con¬ 
travention and the order which was operative 
on the relevant date was the Cotton Textile 
(Control of Movement) Order, 1946. This signifi- 
ed that the applicants could have been validly 
tried for a contravention of that order of 1946 
after the requisite sanction thereto, as required 
by cl. 10 , had been obtained. Their trial for 
contravention of the earlier order was, therefore, 
illegal and the Second Sessions Judge in appeal 
quashed their convictions on 24th February 1948. 

[2j Thereafter, the requisite sanction under 
the order of 1946 for the prosecution of the ap¬ 
plicants was obtained and they were in due course 
prosecuted for contravention of that order. The 
applicants’ plea of autrefois acquit under 
S. 403, Criminal P. C., was rejected by the First 
Class Magistrate, Nagpur, and their application 
for revision of his order was dismissed by the 
Second Additional Sessions Judge, Nagpur. They 
have now come up in revision to this Court. 

[3] I am in agreement with the view of the 
learned Second Additional Sessions Judge, 
Nagpur, that the order of the First Class Magis¬ 
trate, Nagpur, rejecting the applicants’ plea of 
autrefois acquit as the first trial was void ab 
initio was correot. The position, shortly stated, 
was as follows. The applicants could have been 
tried solely for contravention of the provisions 
of the order of 1946, but only after the requisite 
sanction for that proseoution under cl. 10 of the 
Order had been obtained. As no such sanction 
had, in fact, been obtained, the Court by which 
they were first tried was incompetent to try them 
and this rendered the trial illegal and void ab 


initio. In other words, there was juridically no! 
trial at all. 

[ 4 ] Jurisdiction was conferred on the Court 
by the sanction as their Lordships of the Judi¬ 
cial Committee of the Privy Council pointed out 
in Gokulchand DwarTcadas MorarJca v. The 
King , A. I. R. (35) 1948 P. C. 82 at p. 85 : (4& 
Cr. L. J. 261). In Nanakram v. Emperor , A.I.R. 
(5) 1918 Nag. 126 : (19 Cr. L. J. 796), the view 
taken was that S. 403 (l), Criminal P. C.,was no 
bar to a fresh trial of an accused where the first 
trial was ab initio void owing to the absence of 
a complaint; and in Emperor v. Mahabirpuri 
2 N. L. R. 149 ; (4 cr. L. J. 422) Drake-Brook- 
man O. J. C,, as he then was, ruled that S. 403 (l)» 
Criminal P. C., had no application to a case 
in which there was no complaint at all. In 
Babulal Mahlon v. King.Emperor, 9 Pat. 685 : 
(A.I.R. (17) 1930 Pat. 26: 30 Cr. L. J. 806), a Divi¬ 
sion Bench laid it down that where the acts of 
an accused person constitute more than one 
offenoe, the trial and conviction of the accused 
in respect of one of such offences is not a bar 
to his subsequent trial and conviction of any 
other offence constituted by the same fact, pro¬ 
vided that the Court which tried the first offence 
was not, at the time of first trial, competent to 
try the offence subsequently charged. 

[5] In In re Muthu Moopan, I. L. R. (1937) 
Mad. 664 : (a. I. R. (24) 1937 Mad. SOI : 38 cr. 

D. J. 467 F. B.),a Full Bench decided that in e 
case where a Magistrate acquits an accused, 
after framing a charge an£ recording defence 
evidence, on the ground that the requisite com¬ 
plaint had not been filed, his trial, charge and 
judgment of acquittal are ail void under S. 630, 
Criminal P. C.; and S. 403 (l) ibid \3 no bar to 
the trial of the accused for the same offence on 
a complaint filed by the public servant concern¬ 
ed. In P. Banerjee v. Bepin Behari Ghose t 
A. I. R. (13) 1926 Cal. 691 : (27 Cr. L. J. 751), an 
accused, who was prosecuted under 8. 21, Bengal 
Food Adulteration Act without any order or 
consent in writing of the Municipal Commis- 
sioners within the meaning of 8. 16 of the Act, 
was subsequently acquitted, but the Division 
Bench in that case held that this constituted no 
bar to a subsequent trial on the same facts for 
the same offence, as the original prosecution of 
the accused was incompetent and no cognizance 
could have been taken by any Court of any 
offence alleged to have been committed by him. 

[6] Knox J. in Emperor v. Husain Khan* 

39 ALL. 293 : (A. I. R ( 4 ) 1917 ALL. 410 : 18 Cr. 

L. J. 646), decided that where a conviction and 
sentence are set aside merely for want of juris- 
diction, there is no bar to a fresh trial on the 
same facts; and in Crown v. Bamrakah, I. L. R. 
(1939) 20 Lah. 373 : (A. I. R. (26) 1938 Lah. 625 : 
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89 Cr. L. J. 960), a Division Benob was of the 
view that the plea of autrefois aqpuit as con¬ 
templated by B. 403 (1), Criminal P. 0., did not 
apply to a case in which the first Court was not 
competent to try the offence within the meaning 
of S. 403 (l) Hid. Finally, a Division Bench in 
Shankar Tulsiram v. Kundlik Anyaba, 53 
Bom. 69: (A. I. R. (15) 1928 Bom. 530: 30 Cr. L. J. 
64), decided that where an accused person is tried 
and acquitted of an offence by a Court having 
no jurisdiction to try the offence, a subsequent 
trial for the same offence by a Court of com¬ 
petent jurisdiction i3 not barred under the pro¬ 
visions of 8. 403, Criminal P. C. 

[7] There is thus no substance in the conten- 
tion raised in the applicants’ behalf. It was, 
however, represented in their behalf that the 
original trial began so long ago as 25th August 
1947 and that each of them had served about 2^ 
months of his sentence already. These facts can¬ 
not, however, of themselves stand in the way of 
a fresh trial, although they will no doubt be 
taken into consideration if the applicants are 
convicted and sentenced at the end of their trial. 
Moreover, the allegations against the applicants 
relating, as they do, to the export of 360 hand- 
loom new loongis from Nagpur to Sind in con¬ 
travention of the Order of 1946 are clearly ones 
of gravity. The application is dismissed. 

K.G.D. Revision dismissed. 


A. I. R. (36) 1919 Nagpur 329 [C. N. 126.] 

Mangalmurti J. 

Anupchand Deepchand and another — Defen¬ 
dants—Applicants v. Nimbaji Marotrao Was- 
nikar—Plaintiff—Non-applicant. 

Civil Revn. No. 338 of 1948, Decided on 5th Janu¬ 
ary 1949, from decree of Addl. Judge to 1st Civil Judge, 
let Class, Nagpur, D/- 28th April 1948. 

Limitation Act (1908), Arts. 7 and 102 — Agree¬ 
ment between parti* s that one of them to super¬ 
vise work of raising, sorting, carting and stack¬ 
ing of manganese ore—Suit for share of profits by 
such person — Art. 102 and not Art. 7 applied. 

Where the parties agreed that one of them would sup¬ 
ervise the work of raising, sorting,carting aDd staokiDg 
of mat)gane6e ore from the mines of a third person: 

Held that the share of profits of the person who did 
the supervision work could not be called the wuges of 
a household servant, artisan or labourer ard so Art. 7 
was not applicable and the article applicable wa3 
Art. 102 : 7 Mad. 100 and 10 Bom. 96, Bel. on. 

[Para 6] 

Annotation: (’42-Com.) Lim. Act, Art. 7 N. 4. 

B. S. Dabxr and T. B. Pcndharkar—loi Applicants. 

Order. — This order shall also govern Civil 
Bevision No. 334 of 1948. 

[2] Two questions were argued in this revi¬ 
sion. They are: (l) whether the plaintiff Nim¬ 
baji, one Fakira Mate and one Babulal Rekhi 


constituted a partnership; and (-3) whether the 
suit was barred by limitation. 

[3] On the first point the finding of the lower 
Court is that they did not constitute a partner¬ 
ship. The learned counsel for the applicants 
challenged the following statement in Para. 1 of 
the judgment of the lower Court: 

“Defendant *2, as'D. W. 1, baa admitted that he 
does not now maintain that the plaintiffs of the :0 two 
cases and Mate constituted a partnership.” 

I, however, find the following statement in the 
deposition of Fulchand (d. W. l): "I also do 
not say that they are a partnership firm.” This 
statement fully justifies the remarks of the 
lower Court mentioned above and there is not 
the least doubt that the defendant admitted in 
the witness-box that he did not maintain that 
the plaintiffs of these two cases and Mate con¬ 
stituted a partnerhip. 

[4] Point No. (2): As regards point No. (2) 

the claim of the plaintiff was: 

‘•Defendant 2, had agreed with the plaintiff, one 
Fakira Mate and one Babulal Rekhi that the plaintiff 
and the said persons should supervise the work of rais¬ 
ing, soitiop, cattirg and stacking of manganese ore 
from the Ramdongri Mines of Ramchandra Jivraj Pod- 
dar eto.” 

In reply to this statement the defendant said: 

“It Is admitted that defendant 2 had agreed with 
the plaintiff, Fakira Mate and Babulal Relibi that the 
plaintiff, Fakira and Babulal Rekhi would supervise 
tho work of raising, sorting, carting and stacking of 
manganese ore from the Ramdongri Mines of Ram¬ 
chandra Poddar etc. ,f 

Both the parties are thus agreed that the plain¬ 
tiff Nimbaji, Fakira Mate and Babulal Rekhi 
were to do the work of supervision and not of 
digging, raising, sorting, carting, and stacking of 
manganese ora personally. 

[6] Tho learned counsel for the applicants 
brought to my notice Para. 4 of the plaint and 
a few words in the depositions of certain witnes¬ 
ses but they are connected with the other parts 
of the sentences or paragraphs and they clearly 
show that they meant the work of supervision. 

[6] The question is whether the share cf pro¬ 
fits could be called their wages and whether they 
could be called household servants, artisans ^or 
labourers within the meaning of Art. 7, Limita¬ 
tion Act. They could certainly not be called 
household servants nor they could be classed 
as artisans. The only question is whether 
they could be called labourers. A labourer is a 
man who digs aDd does other work of that kind 
with his hands. Hero the plaintiff Nimbaji, la- 
kira Mate and Babulal Rekhi were not to do 
any work with their hands but they were only to 
do the supervision work. A person who is a con- 1 
tractor or sub-contractor and who engages to get 
work done but does not engage in any work him¬ 
self is not a workman or labourer; Gilby y. 
Subbu Pillai , 7 Mad. 100. and In re Bat Kn- 
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slum Shaligram, lOBom. 9G. Article 7, Limi¬ 
tation Act i3 not, therefore, applicable to this 
case. The ODly other Article which can apply is 
Art. 102, ibid which provides 3 years limitation 
for a suit for wages not otherwise expressly pro¬ 
vided for ty the schedule and time begins to ran 
from the date when the wage3 accrue due. 

[ 7 ] In the argument before mo, it was admit- 
ted by the learned counsel for the applicants 
that he agreed with the view of the lower Court 
that the amount accrued due on 27th Februiry 
1947. That teing the starting point of limitation 
the suit which was filed on 11th March 1943, 
was within limitation. 

[8] The result is that this application for revi¬ 
sion is hereby dismissed. As nobody appeared 
for the other side I make no order as to costs. 

D.H. Revision dismissed. 


A. I. R. (36) 1949 Nagpur 330 [C.N. 127.] 

Bose and J. Sen JJ. 

Governor General in Council , New Delhi — 

Defendant — Applicant v. Roopchand Shiva. 

charan Bagri — Plainti ff—Non applicant. 

Civil Revn. No. 389 of 1947, Decided on 31st Decem¬ 
ber 1948, from order of Hidaytullah J., D/- 23rd March 
1948. 

(a) Provincial Small Cause Courts Act (1887)» 
S. 25 — Scope—No interference unless conclusion 
of Small Cause Court is unreasonable — Interfer¬ 
ence called lor when Judge ignores special statute 
governing case and decides on some vague and 
general principle. 

There can bo no interference in Small Cause Courts 
revisions unless the conclusion of the Small Ciuse Court 
i3 one which no Judge acting judicially could reasonably 
ieach. When there is a special statute governing the 
case no Judge acting judicially can ignore it and 
decide either on the general law or on some vague and 
general principle In such a case, jurisdiction of the 
High Court i9 attracted under S. 25: A I. R. (30) 1943 
Nag. 117 (F B.), Bel on. [Paras 3 and 5] 

Annotation : ('46-Man.) Provincial Small Cause 
Courts Act. S. 25, N. 2. 

(b) Railways Act, (1890), S. 113 — Passenger 
purchasing ticket but unable to produce same on 
demand by railway authority —Excess charge and 
single fare recovered from passenger — Suit for 
retund of tare at instance of passenger not main¬ 
tainable : I L. R. (1947) Nag 970: A I. R. (35) 1943 
Nag. 106 I 1947 N. L J 438, OVERRULED. 

Undor S. 113, the omission to produce a ticket on 
• demand by the proper authority is made an offence 
by the Act though not one punishable iu the first in¬ 
stance by a Magistrate. B >tb, the excess charge and 
the fare, are penalty and the single fare cannot beheld 
to be a provisional collection liable to refund in cases 
where it is later discovered that the fare had already 
been paid. The liability under the section is a statutory 
liability independent of contract But even regarded 
from general principles of contract, the provision of toe 
statute would have to be engrafted on to the contraot. 
Because of S. 113 the passenger must be deemed to have 
contracted to pay double fare in a case where the pas¬ 
senger bad purchased ticket but failed to produce the 


same on requisition by the proper authority and no 
suit will lie at the iostance of the pa-senger for the 
refund cf the xare : Case law discussed. I. L R. (1947) 
Nag. 970 : A. I. R.(35) 1948 Nag. 106 : 1947 N. L. J. 
438, Overruled. [paras 8. 11 and 15] 

Annotation : (’46-Man.) Railways Aot, S. 113, N. 1, 

P. N. Rudra — for Applicant. 

N. B. Chandurkar -for Non-applicant. 

Order. —This i3 a reference by Hidayafcullah J. 
arising out of a Small Causes Court suit. The 
claim is for a small sum—refund of R9. 60 as a 
railway fare and rs. 45 penalty — but the point 
at issue is of great and general public import¬ 
ance because it hits at the root of ticketleflS 
travelling on railways. 

[2] The facts are not in dispute. They can be 
gathered from para. 2 of the referring order 
which we reproduce: 

“Tbe non-applicant Roopchand along with five others 
travel!. d from Seoni to Howrah. On the way these 
persons were asked to produce their tickets and on 
failure to do so, they were charged Rs. 60 as fare and 
Rs. 45 as excess charge under S. 113, Railways Aot. 
The plaintiff thereupon brought this suit for refund of 
this amount alleging that the tickets had already been 
baught by him and at the time of checking they were 
with a member of their party who having gone to drink 
water at a waysido station, had been left behind acci¬ 
dentally. The trial Judge accepted the plaintiff's case 
and passed a decree in his favour againet the Railway 
which has oome up in revision.” 

The reference is occasioned because of a conflict 
between two single Judge decisions of this and 
the late Judicial Commissioner’s Court-. 

[3] We are met at the oatset with a teohnical 
difficulty regarding the scope of interference in 
Small Cause Court revisions under S. 25, Small 
Cause Courts Aot. The scope of the High Court’s 
jurisdiction is set out in the Full Bench case in 
Rajeshwar v. Dashrath, I. L. R. (1943) Nag. 
176 : (A. I. R. (30) 1943 Nag. 117 F. B). There 
can be no interference unless the conclusion of 
the Small Cause Court is one which no Judge 
acting judicially could reasonably reach, but 
illustrative instances of the sort of case in which 
interference would be called for are given by 
one of the Judges at p. 193. They include a 
refusal to follow a decision of the High Court or 
a plainly worded and unambiguous Btatute. 

[4] We are concerned here with a statute. In 
our opinion, it is plainly worded and unambigu¬ 
ous. It is true Padkje J. thought otherwise 
in Narendranath v. Governor-General in 
Council, I. L. R. (1947) Nag. 970 : (A. I. R (35) 
1948 Nag. 106) and had tbe learned Small Cause 
Court Judge purported to follow Padhye J. oar 
ability to interfere might have been doubtful. Even 
if he had attempted to interpret the Act, the posi¬ 
tion might have been different. But he does not 
refer to Padhye J., nor does he refer to an earlier 
decision in G. I. P. Rly. Co. v. Mahadeo Bari , 
23 N. L. R. 121 : (A. I. R. (15) 1928 Nag. 30) 
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which took the other view; nor does he refer to 
the Btatute whioh goes to the root of the case. 
•He proceeds merely on general principles and 
on what he considered was the high handedness 
•of the Travelling Ticket Inspector. 

[ 5 ] Now it is evident that when there is a 
[special statute governing the case no Judge 
acting judicially can ignore it and decide either 
on the general law or on some vague and gene, 
cal principle whioh he does not trouble to define. 
Tha't being the position, our jurisdiction is attrac- 

ted under 8. 25. 

[61 We have to see how far this case falls 
under S. 113, Railways Act, 1890. The seotion 

runs thus: ...... 

“If a passenger travels in a train without haying . .. 
a proper tioket with him or, being in . .. a tram, fails 
... to present for examination . . . his . . . ticket 
immediately on requisition being made therefor 
S 69. he shall be liable to pay. on the demand of any 
railway servant appointed by the railway administration 
•in this behalf, the excess charge hereinafter in this 
section mentioned, in addition to the ordinary slrgle 
•fare” etc. 
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Section 69 runs : , . ... 

“Every passenger by railway shall, on the requisition 
of any railway servant appointed by the railway ad¬ 
ministration in this behalf, present this . . . ticket to the 
railway servant for examination.” 

[ 7 ] It is admitted that the Travelling Ticket 
Inspector is a railway servant appointed by the 
railway administration to check up on passen- 
gers’ tickets and that he Las the right to demand 
that tickets be shown to him. It is admitted that 
he made the demand to the plaintiff and his 
companions. It is admitted that the plaintiff 
and his companions did not have the tickets in 
respect of which this suit is brought with them. 
In the circumstances, 8 . 113 is attracted, ana the 
Ticket Inspector had not only the right but the 
• duty to demand and oolleot the excess charge 
and fare prescribed by 8.113. 

[ 8 l The strictures of the learned Judge are 
wholly unjustified. Granted, these railway ser- 
vants have a discretion, the discretion is vested 
in them and not in Judges considering the 
matter after hours of investigation long after the 
©vent. It would be impossible for these railway 
servants to hold a lengthy judicial enquiry in 
.©ach case, nor, in our view, are they expected to 
do so. They have to make up their minds on the 
spot and reach a summary conclusion, and it is 
not open to Judg*B to question their discretion. 
Their remedy is a summary one and must be 
• exercised on the spot. No suit will lie at the in- 
stance of the railway for the money if it is not 
collected on the spot: See Bhimji N. Dalai v. 
B. B. & C. I. Bly. Co.. 60 Bom. 216 : (a. I. B. 
(18) 1926 Bom. 266). Equally, in our opinion, no 
suit can lie for a refund once the money is hand- 
©d over. Nor indeed was that questioned before 


us except as regards the right to a refund. It 
was conceded that the railway authorities had 
the right to collect the tare and the excess charge 
under S. 113. It was also conceded bete that the 
plaintiff could not recover the 1 excess charge. 
What was argued was that he had the right to 
recover the single fare on the ground that it had 
already been paid and wa9 now being recovered 
over again. 

[9] We cannot see how such a right can arise. 
The railway authorities may, as a matter of 
grace, choose to make a refund in cases where 
they are satisfied, but that is a matter for them, 
and no Court can compel them to do it. The 
passenger has no right in his behalf. 

[10] Section 113 falls under chap. IX of the 
Act which is headed ‘'penalties and offences.” 
The chapter is sub-divided into various headings. 
Sections 87 to 98 deal with "forfeitures by rail- 
way companies; ’ Ss. 99 to 105 with ofiences by 
railway servants;” Ss. 106 to 130 with other 

offences.” , . ,. . . 

[ 11 ] Section 113 falls under the sub-division 

“other offences,” and it is clear that the onus- 
sion to produce a ticket on demand by the proper 
authority is made an offence by the Act, though 
not one punishable in the first instance by a 
Magistrate. It is equally clear to us that the 
money collected for a breach of this rulo is one 
of the “penalties” with which this portion of the 
Act deals. We find it impossible to hold that the 
“excess charge” alone is a penalty and the rest 
merely a provisional collection liable in a proper 
case to refund. The words, ‘ in addition to the 
ordinary single fare” etc. are merely descriptive 
of the extent of the penalty and are not a means 
of ensuring a refund in ca3es where it is later 
discovered that the fare had already been paid. 
Section 112 contains similar words. Iamay J. O. 
held in Emperor v. Abdul, 17 C. P. L. B.>32, 
that the amount of the total fine which could be 
imposed included the amount of the ordinary 
single fare, that is to say, that these words are 
merely descriptive of the total amount of the 

fine which can be imposed. 

[11A] This section was construed by lundlay 
J 0. in G. I. P. Bly • Co. v. Mahadeo Bart, 
23 N. L. B. 121: (A. I. B. (15) 1928 Nag 80). In 
the case before him the plaintiff and his com- 
panions did not produce the neceeeary tickets 
when passing the wioketgate. The plaintiff was 
detained and the penalty was recovered from 
him. A little later, after passing the gate and 
proceeding to the tonga stand where be rejoined 
his companions, he found two tickets and 
brought them back to the tioket collector and 
offered them to him. The plaintiff was directed 
by the tioket collector to apply to the proper 
authorities for a refund. He did so but a refund 
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■was refused, so he sued. Findlay J. C. held he 
had no right to a refund and dismissed his claim. 
He pointed out the change effected in S. 113. The 
corresponding section in the old Act of 1879 did 
not have the words “with him.” He pointed out 
that : 

“The provision of law in S. 113 is one of a very 
special nature, which was no doubt enacted by the 
Legislature in view of the difficulties which arise in 
practice with reference to persons travelling without 

tickets.The risks of fraud upon the railway 

company which arise if tickets were to be allowed to be 
produced subsequently are too obvious to require 
emphasis.’’ 

He also added that the section is clearly and 

unambiguously worded and said : 

“It is important that passengers should realize with 
reference to S. 113, Railways Act, that they must have 
in their possession immediately available throughout the 
journey the tickets, which entitle them to travel. There 
is no room in the phraseology of the provision in ques¬ 
tion for a loose interpretation of its terms, and it has 
obviously been framed, as it has, with a view to pre¬ 
venting the enormous inconvenience and trouble which 
would otherwise arise in the matter of checking and 
collecting tickets from passengers by railway,” 

Both these sets of observations have our respect. 

ful concurrence. 

[12] Padhye J. took the opposite view in 
Narendrana thv. Governor-General in Council , 
I. L. R. (1947) Nag. 970 : (A. I. R. (35) 1948 Nag. 
106) and without referring the matter to a Bench, 
dissented from The G. I. P. Rly Co. v. Mahadeo 
Bari , 23 N. L R. 121:(A. I. R. (15) 1928 Nag. 30). 
That is not the convention ordinarily followed 
in this Court where, for the sake of continuity, 
judgments of the late Judicial Commissioner’s 
Court are regarded as of co-ordinate authority 
with decisions of the present High Court ; but 
that apart, with the utmost respect, we are of 
opinion that the decision of Padhye J. is wrong 
and overrule it. 

[13] Our learned brother separates the “exce3s 
charge” from the “ordinary single fare” at 
p. 977, and though at p. 976 be bolds that the 
authorities have the right to demand and re¬ 
cover both, he decides at p. 979 that : 

“There is no authority either in S. 113 or in any 
other provision in the Railways Act which empowers 
the railway administration to retain to itself the fare 
realised twice for a single journey and there is noj,legal 
principle on which this can be justified.” 

[14] With the greatest respect we are not 
able to subscribe to this. The legal principle, in 
our judgment, is the one which entitles the 
Legislature to enact such a provision if it so 
pleases, and since the Act empowers the railway 
authorities to recover these sum3 one would 
normally conclude that they are permitted to 
keep what they have recovered, in the absence 
of provision to the contrary. If they are not 
permitted to keep the money where is it suppos- 
©d to lie in the interval ? and what is to happen 


when a passenger later produces his ticket but 
makes no application for a refund and disap¬ 
pears? Who is to keep the money? and in the 
audit would it be considered that the railway 
is in wrongful retention of it? In our opinion, 
sub s. (4) of S. 113 places it beyond doubt that 
the railway administration is the proper autho¬ 
rity. If the passenger refused to pay the excess 
charge and the fare under S. 113 (l) he is hand¬ 
ed over to a Magistrate who recovers the money 
“as if it were a fine” and the Magistrate is 
directed to pay the money “to the railway ad¬ 
ministration”. 

[15] Padhye J. admits that there is no 
provision in the Act for a refund and proceeds 
upon the general principles of contract. But 
even regarded from that point of view, the pro¬ 
vision of the statute would have to be engrafted 
on to the contract and this part of S. 118 would, 
from that point of view, be as much a term of 
the contract as for example S9. 66, 67 and 6» 
which deal with the purchase and supply of a 
tioket, or as the rules and bye-laws which are 
made from time to time. Because of 9. 113 the 
passenger must be deemed to have contracted 
to pay double the fare in a certain contingency 
just as surely as he would be deemed to have 
contracted to pay the higher fare if he changes 
from a carriage of a lower denomination to one 
of a higher. For ourselves we prefer to follow 
Bhimji N. Dalai v. B. B. & C. I. Rly • Co., 
60 Born. 216 at pages 224, 228 : (A. I. R. (13) 1926 
Bom. 266), and regard this as a statutory liabi¬ 
lity independent of contract, but if that goes, 
then at the very least these are terms which 
the statute engrafts on the contract. 

[16] But even apart from all that, we find it 
difficult to see what foundation there can be 
for an order of refund. Of course the contract can 
be proved, but what then? and exactly what is 
the contract? The contract is entered into 
when the ticket i3 purchased. The railway 
undertakes to carry the passenger from x to Y 
and to give him a ticket. The passenger pays 
the fare on the spot. But if the passenger is 
carried from x to Y the contract is fully fulfil¬ 
led on both sides. If, however, midway, the 
passenger pays over again he cannot recover 
unless there is mistake, deceit, fraud, duress, 
coercion or any of the other well known catego¬ 
ries for refund. If the payment is voluntary he 
cannot recover, still less, in our view, can he 
recover when the payment is made because of 
a statutory obligation to pay. 

[17] It was arguad that there was a failure of 
consideration, but we are unable to see where 
the failure lies. As we have said, the oontract 
was to carry these passengers from X to Y. The- 
consideration which moved from the Railway 
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was the promise to carry the passengers from 
X to Y. They did that, so there was no failure 
on their part. The consideration which moved 
from each passenger was to pay a certain fare. 
They paid it, and if Padhye J.’s reasoning is 
to be accepted, not only paid the money but 
paid twice over. That can hardly be described 
as failure of consideration. There may or may 
not be heads of law under which the excess can 
be recovered, but it is certainly not on the 
ground of failure of consideration. 

[18] Section 65, Contract Act, cannot, in our 
opinion, apply, because the contract did not be¬ 
come void at any time—at any rate, not the pri- 
mary contract made at the station of departure. 
That contract stood good from beginning to end 
and was fully fulfilled by both sides. And as far 
as the payment under S. 113 goes, we are unable 
to regard that, looked at by itself, as a contract 
with an implied agreement to refund in the 
event of a certain eventuality. The money wa3 
recovered under a statutory provision which 
imposes an obligation on the passenger to pay. 
If that is not a term of the original contract 
then, standing by itself, there is no question of 
contract because a contract presupposes a set 
of voluntary promises. No one is bound to enter 
into a contract. Once he does eo of course cer¬ 
tain obligations follow, but the very essence of 
contract is that it must be voluntary m its in¬ 
ception. Therefore, if S. 113 is not a term of the 
original contract the payment at that stage, 
regarded as a separate transaction in itself, is 
anything but voluntary and so cannot by any 
stretch of reasoning be looked upon as a con¬ 
tract. It is merely the discharge of a statutory 
liability and i3 governed entirely by the terms 
of the statute. On the other hand, if it is a term 
of the original contract incorporated by statute 
then the question of refund grounded on the 

contract does not arise. 

[ 19 ] Section 70, Contract Act, was also relied 
on but that has no application to a case where 
a person is under a legal obligation to make 
the payment, particularly where, as here, penal 
consequences follow if the payment is not made. 
The object of the payment in such a case is to 
benefit the person making the payment, namely, 
to avoid the unpleasant consequences which will 
legally follow if the payment is not made. 

[20] But consider this from another angle. 
Let us assume that A promises to carry B from 
X to Y for a given consideration. Let us suppose 
that A, quite wrongfully from the point of view 
of his contraot, demands further payment 
in the middle of the journey and succeeds m 
getting it. Can B recover the excess? The answer 

will depend upon the circumstances. .... 

[21] If the payment was made voluntarily 
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because of A's wheedling there would be no 
question of refund. If it was extorted, or was 
paid under a mutual mistake of fact, or there 
was fraud, a suit would lie, but that sort of 
claim would be grounded in tort and not in con¬ 
tract. An alternative claim might lie for damages 
for breach of contract on the ground that a, 
having promised to transport B from x to Y for 
a given price, refused to perform that promise 
half way. But if the right to demand the excess 
is conferred by statute, or if it must be read into 
the contract as one of its terms, there is no 
question of breach, any more than there could 
have been if that had been one of the terms 
specifically agreed upon between the parties 
from the start. 

[22] There would be nothing wroDg in a con¬ 
tract which stipulated for payment of a certain 
price in a certain eventuality and for a higher 
one should a given contingency occur. For 
example, A might engage to transport B in his 
car from x to Y over a bad road for a given 
price provided the weather is fine but stipulate 
that should it rain half way and floods ensue 
then he is to be paid double because of the added 
wear and tear to his car and the added discom¬ 
fort, and possibly danger, to himself. 

[23] In the same way if A ha3 a fleet of cars 
and makes it a condition of the initial contract 
that B must pay the full price of the journey if 
he is without a ticket, whatever the reason, and 
irrespective of whether he has paid at the start 
or not, and that he will not be entitled to re¬ 
cover the second payment under any circum¬ 
stances, such a contract would certainly be 
enforced. A might have good reasons for making 
the stipulation. If ho was doing business in a 
small way it would not pay him to engage a 
staff to supervise and check the honesty of bis 
ticket collectors and driver and he may decide 
that the only economical check would be for 
him to collect the tickets personally at the 
other end. But whatever his reasons, if he chooses 
to impose suoh conditions and passengers are 
willing to abide by them he would have every 
right to enforce them. What an individual can 
do for himself the Legislature can certainly do 

for a railway. 

[24] The reason for the rule in the case of a 
common carrier is far more cogent than it would 
be in the case of an individual. The Legislature 
has to look to tho greatest good of the greatest 
number, however harsh an individual case may 
appear. Ticketless travelling is an evil which 
has to be combated if lower fares and greater 
comfort, are to be expected of the railway, and 
only the most stringent measures will avail. 
It would place an impossible strain on the 


G. G. In Council v. Boopchand Shiv achaean 


MADHAO RAO V. ISWABDAS SHEORATAN 


S34 Nagpur 

administration if it had to investigate each case 
of ticketless travel with the thoroughness of a 
Court of law. But, however that may be, we 
are not concerned with the reasons bub only 
■with the law. The right to recover the money is 
undoubted and no right to claim a refund is 
conferred, so none can be enforced. 

[ 25 l It wa3 argued that it could hardly have 
been the intention of the Act to impose a greater 
liability on the honest passenger who loses his 
ticket than ou a fraudulent one who tries to 
cheat the railway. Section 112 deah with the 
latter class of case and limits the amount of the 
fine to Rs. ICO plus the fare. But the argument 
is unsound. In S. 113, as it stood originally, the 
maximum excess charge was Rs. 6, and in no 
case could it exceed the amount of the fare. In 
the amended S. 112 there is now in addition the 
right to imprison for three months. 

[261 This brings us to another point. It was 
conceded that the excess charge cannot be de¬ 
manded back by the passenger, but it was said 
the use of the words “the ordinary single fare” 
indicates that what is being recovered there is 
the consideration for the original contract. In 
the amended section the same words are used to 
indicate the extent of the excess charge, so this 
argument loses much of its force. 

[27] Consider now another aspect. If the pas¬ 
senger refuses, or is unable, to pay on demand 
beiDg made under 8. 113 (l), he is banded over 
to a Magistrate and the Magistrate recovers the 
same money, namely the excess charge and the 
siDgle faro “as if it were a fine;” and on reco- 
very, pays the, money over to the railway 
administration. Surely, it could not be argued 
that the single fare could be recovered by suit 
even in such a case? And what is to happen if 
the man is still unable to pay and i9 sent to 
prison for olb month under sub-s. ( 4 ) in default 
of the fine? Would a suit lie on the ground that 
the imprisonment represents the amount of the 
fare demanded in excess? If 8. 113 is read as a 
whole we find it impossible to see how the mat¬ 
ter can be grounded on contract. The liability 
ia a statutory one pure and simple and, as 
Bhimji N. Dalai v. B. B. & C. I. Ely. 
Co., 50 Bom. 215 : (A. I. R. (13) 1926 Bom. 266), 
observes, the matter is completely covered by 
the provisions of the statute. 

[ 28 ] The view taken in In re B. G. Ecrni- 
man , A. I. R. (20) 1933 Bom. 59 : (34 Cr. L. J. 
239), was that the omission to pay the excess 
charge and fare under S. 113 (l) is not an 
“offence” though the section has been included 
among the ones relating to offences. It was 
argued on the strength of this that the right to 

- recover must therefore be grounded in contract. 
But we do not think this view can be regarded 
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as good law since the amendment to S. 118, 
because the view was based on the fact that 
under the section as it originally stood there was 
no right to imprison in default. That light ia 
now conferred under the amended section, so we 
do not thmk it can any longer be contended 
that proceedings under 8. 113 ( 4 ) are not 
criminal. 

[29] Eart v. Buskin , 12 cal. 192, had refe¬ 
rence to the old Act of 1879. The new Act haa 
several charges in it, and in particular the 
change occasioned by that decision, so there is 
no need to scrutinise this decision. Under tha 
old Act there was no right to recover the money 
“as if it were a fine”. That right is conferred 
under the present Act of 1890. 

[30] Mohammad Eosain v. Farley, 44 Cal. 
279 : (A. I. R. ( 4 ) 1947 Cal. 105: 18 Cr. L. J. 647), 
merely decides that travelling without a ticket 
when there is no intention to defraud is not a 
punishable offence in the first instance. With 
that we agree, though not with the view that it 
is not an offence of any kind. It is, in our opi¬ 
nion, a statutory offence governed by its own 
conditions and rules as laid down in S. 113,. 
though not an “offence” within the meaning of 
the General Clauses Act. 

[31] The doctrine of unjust enrichment was 
also referred to, but that cau have no applica¬ 
tion where the money is paid because of & 
statutory obligation. The limits of that doctrine 
are set out by the House of Lords in Sinclair 
v. Brougham, 1914 A. O. 398 : (83 L. J. Ch. 465> 
and in an article by Lord Wright in the Cam¬ 
bridge Law Journal, vol. VI, p. 305. It was dis¬ 
cussed at length by one of us (Bose J.) in Second 
Appeal No. 11 of 1934, 

[32] The revision succeeds. The decree of the 
lower Court is set aside and a decree dismissing 
the plaintiff’s suit with costs here and in the 
lower Court will now be passed. Counsel’s fee 
Rs. 16. 

D.H, Revision allowed . 


*A. I. R. (36) 1959 Nagpur 335 [C. N. 128.} 
Hemeon and Mangalmurti JJ. 

Madhao Rao Narayan Rao Ghatate — 
Accused 2 — Applicant v. Isivardas Sheoratan 
Baqdi — Complainant—Non applicant. 

Criminal Bevn. No. 62 of 1948, Decided on 13th 
December 1948, from judgment of Hidayatullah J., 
D/-25th October 1948. 

(a) Criminal P. C. (1898), S. 353—Interpretation— 
Section does not confer power on Court to dispense 
with personal attendance of accused. 

Section 353, does not by necessary implication confer 
power on the presiding officer, whether he is a Magis¬ 
trate or a Sessions Judge or a Judge of the B- ; gh Court, 
to dispense with the personal attendance of an accused 
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person l 16 I. 0. 96 (Bom.) ; A. I. R. (9) 1922 Mad. 79 
and A. I. R (34) 1947 Mad. 433. Distent. (Para 4) 

Annotation : (’46-Com.) CrimiDal^P. C., S. 353 N 2; 
S. 205 N 2. 

*(b) Criminal P. C. (1898). S. 561A — Inherent 
powers, scope of — No provision of law or princi¬ 
ple in conflict with exercise of inherent power — 
Inherent power can be exercised — High Court 
can exempt accused from appearance in Court 
under inherent powers, in cases not covered by 
Ss. 205 and 540A — Criminal P. C. (1898), Ss. 205, 


540 A. .. * 

Where there is neither any specific provision of law 

nor any general principle of criminal jurisprudence 
which would conflict with the exercise of the inherent 
power, it can be exercised, if it is necessary to do so, 
by the High Court to give effect to any order under the 
Criminal Procedure Code or to prevent abuse of the 
prooees of any Court or otherwise to secure the ends of 

justice. [Pa ' a 9] 

The High Court has inherent powers under S 661A 

to exempt an accused from appearance in Court beyond 
those contained in Ss. 205 end 540A The case: A. . B 
(17) 1930 Nag. 61 Is rightly decided. A. I. R (34) 194/ 
\mJa 40 a [Paras 10 and 11] 

M Annotation: (’46-Com.) Criminal P. C., S.561A N 1 
Pt. 2; S. 205 N. 2. 

B. R. Mandlekar — for Applicant. 

B. V. S. Mani — for Non applicant. 

Order._The questions referred to us are : 

1. Whether the High Court has inherent powers to 
exempt an accused from appearance in Court beyond 
those contiioed in Ss. 205 and 540-A. Criminal P. C. ? 

a °2. Is Mi. Saji v. Mt. Bhimi, 26 N. L. R. 50 : A.I.R. 
(17) 1930 Nag. 61 : 31 Cr. L J. 284) rightly decided ? 

[2) The sections which deal with or are said 
to deal with the power to dispense with the 
personal attendance of the accused are 89. 205, 
353 and 540A, Criminal P. C. 

[3] Section 205, Criminal P. C. only deals 
with the cases in which a Magistrate issues a 
summons. It thus does not cover those cases in 
which warrants are issued or the accused are 
brought under arrest or the accused appears 
before any process is issued. 


[ 4 ] Section 353, Criminal P. C., lays down that 
exoept as otherwise expressly provided, all evi¬ 
dence shall be taken in the presence of the ac- 
cused, or, when his personal attendance is 
dispensed with, in presence of his pleador. It has 
been held in Emperor v. C. W. King, 14 Bom. 
Jj, r, 236 *. (16 I. c. 96 : 13 Cr. L. J. 464), In re 
Kandamani Devi t 46 Mad. 369 : (A.I.R. (9) 1922 
Mad 79 : 23 Or. L. J. 266) and In re Ummal 
Hasanath, A I.R. (34) 1947 Mad. 433: (48 Cr. L. 
874), that 8. 853, by necessary implication confers 

I power on the presiding officer whether he is a 
Magistrate or a Sessions Judge or a Judge of 
the High Court to dispense with the personal 
attendance of an accused person. We have con¬ 
sidered the wording of 8 353 very carefully and 
Isay with great respect that we are unable to 
agree with that view. The words used ftr ® w £en 
this personal attendance is dispensed with, ihe 


conditions under which personal attendance can 
be dispensed with are not mentioned therein and 
we do not think that it confers power rn Courts 
to dispense with personal attendance of the 
accused. 

(5l The third provision, namely S 540-A, Cri¬ 
minal P. C., deals with a case where there are : 
(1) two or more accused and (2) the Judge or 
Magistrate is satisfied that any one or more of 
such accused is or are incapable of remaining 
before the Court. JSo there are a large number of 
cases which are not covered by the two provi- 
sioup, namely S3 205 and 640-a, Criminal P. C.; 
and it would lead to abuse of the process of Court 
or to failure to secure the ends of justice if in. 
herent power to dispense with the personal 
attendance of the accused in proper cases is not 

possessed by the High Court. 

[6] Section 561.A, Criminal P. C., which was 
added by the Criminal Procedure Code (Amend¬ 
ment) Act,‘XXVill [18) of 1923. deals with the 
High Court’s inherent powers and their Lord- 
ships of the Privy Council in Emperor v. Khwaja 
Nazir Ahmad, A. I. R. <32) 1946 P. O. 18 : (46 

Or. L. J. 418) observed : 4 , 

“It has so me tiro 63 been thought that S. 5G1-A has 
given iocreaeed powers to the Court whioh it did not 
pos 6 es 3 before that section was enacted. But this is not 
60 . The seo'.ion givt-6 no new powers, it only provides 
that those which the Court already inherently possess 
eball be preserved and is inserted, as their Lordships 
think, lest it should be considered that the only powers 
posse;sed by the Court are ibose expressly conferred by 
the Criminal Procedure Code, and that no inherent 
power had survived the passing of that Act.” 

[7] It is the impression which their Lordships 
of the Privy Council wanted to remove by the 
last part of the above extract which has led to 
the decision in M. G. Desai v. Emperor , A.I.R. 
(19) 1932 ALL. 604 : (34 Cr. L. J. 433). That was 
a case where one of the accused applied for 
exemption from attendance at the Court for ten 
days in order that he may see his mother in 
Bombay, who was ill and it was held that exer¬ 
cise of inherent powers under S. 661-A, Criminal 
P. C. would conflict with the provisions of 

8. 510 A t bid. . . 

(8l A9 we have already said, 8. 640A, Crimi¬ 
nal P. C., deals only with those cases where 
there are two or more accused and any one 
or more of them is or are incapable of remaining 
before the Court. In those circumstances any 
Magistrate or Judge trying the case can exercise 
the power Ander that eection. Section tGl-A, 
Criminal P. C., on the other hand, deals only 
with the inherent power of the High Court aDd 
that power can be invoked to give effect to any 
order passed under the Code, or to prevent at use 
of the process of any Court or otherwise to eecure 
the ends of justice. It is clear from this that in 
proper cases the High Court can exercise its m- 
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herent power to give effect to the order of sub¬ 
ordinate Court or to prevent abuse of the 
process of a subordinate Court or otherwise to 
secure the ends of justice in connection with the 
proceedings before it. We are unable to see how 
the exercise of the inherent power by the High 
Court under S. 661- A would conflict with the 
provisions of S. 640-A, Criminal P. C., in 
cases which are not covered by that provision. 
As observed by Shadi Lai C. J., in Emperor v. 
Sukh Dev and others, A. I. R. (16) 1929 Lab. 
705 : (31 Or. L. J. 977) the inherent jurisdiction of 
the Court, which receives recognition in S. 561-A, 
Criminal P. C , cannot be invoked for the pur¬ 
pose of doing an act which would conflict with 
any of the provisions of the law or the general 
principles of criminal jurisprudence. The rule 
of law is firmly established that, when a statute 
conters upon the Court a specific power, the 
Court cannot, by relying upon its inherent juris¬ 
diction, extend the scope of that power. That 
■was a case wherein the accused, who was ill, was 
not represented by a pleader and the Court 
proceeded with the case by assigning him a 
pleader without bis consent. That was certainly 
against the provisions of S. 540-A (2), Criminal 
P. 0. as well as the general principles of crimi¬ 
nal jurisprudence. 

[9] The other cases cited by the learned 
counsel for the non applicant were of a similar 
type. In cases of that type the inherent power 
under S. 5G1-A, Criminal P. C.,cannot be invoked, 
but in other cases where there is neither any 
specific provision of law nor any general principle 
of criminal jurisprudence which would conflict 
with the exercise of the inherent power, we are of 
opinion that it can be exeroised, if it is neces¬ 
sary to do so, by the High Court to give effect 
to any order under the Criminal Procedure Code, 
or to prevent abuse of the process of any Court 
or otherwise to secure the ends of justice. This 
view was taken not only in Mt. Saji v. Mt. 
Bhuni, 26 N. L. B. 50 : (A.l.R. (17) 1930 Nag. 61: 
31 cr. L. J. 284) but also recently in In re 
Ummal Ilesanath, A. I. R. (34) 1947 Mad. 433 : 
(48 cr. L. J. 874) where Rajamannar J. remarked 
that the language of S. 561A, Criminal P. C., 
was wide enough to confer power on the High 
Court to direct the Magistrate to dispense with 
the presence of accused during an enquiry before 
him. That is, we consider, the correct view. 

[10] Our answer to the first question referred 
to us is, therefore, in the affirmative i. e , the 
High Court ba3 inherent powers under S. 561-A, 
Criminal P. C., to exempt an accused from ap¬ 
pearance in Court beyond those contained in 

Ss. 205 and 540-A, ibid. 

[11] Our answer to the second question is also 

•in the affirmative, namely, that the case Mt. 


Saji v. Mt. Bhimi , 26 N. L. R. 50:(A. I. R. (17) 
1930 Nag. 61 : 81 Cr. L. J. 284) is rightly decided. 

R-G.D. Reference answered. 

A. I. R. (36) 1949 Nagpur 336 [G. N. 129.] 

Mudholkar J. 

Baban Purnaji Kale — Defendant 2 — 
Applicant v. Champabai and others — Plain• 
tiffs and Defendant 1—Mon applicants. 

Civil Revn. No. 2 of 1948, Decided on 16th December 
1948, from order of Civil Judge, 2nd Class, Murtizapur, 
D/- 23rd September 1947. # 

(a) Transfer of Property Act (1882), S. 108 (j) — 
Sub-lease — No privity between lessor and sub¬ 
lessee — Latter not liable for rent. 

As there i6 neither privity of contract nor privity of 
estate between the lessor and the sub-lessee he cannot 
be made liable for the rent: A. I R. (17) 1930 P. C. 59, 
Rel. on. [Para 7] 

Annotation: ('45-Com.), T. P. Act, 8. 108 (j), N. 5, 
Pt. 1. 

(b) Transfer of Property Act (1882), S. 116—Mere 
failure to take action against sub lessee by lessor 
after expiry of lease — Assent to his continuing in 
possession not to be presumed. 

Mere failure on the part of the lessor to take any 
action against the sub-lessee immediately after the ex¬ 
piry of the lease cannot beoonstrued as an assent to bis 
cmtinuing in possession after the expiry of the lease. 
Something more, such as demand of rent, must be 
shown: A. I. R. (17) 1930 Cal. 262, Rel. on. [Para 9] 

Annotation : (’45 Com.), T. P. Act, S. 116, N. 6, 
Pts. 4 & 5. 

(c) Transfer of Property Act (1882), S. 105 — 
Sub-lessee remaining in possession after expiry of 
lease — Lessor not assenting to his continuing in 
possession—Sub-lessee liable for use and occupa¬ 
tion. 

Where a sub-les3ee remains in possession after 
the expiry of the lease but the lessor does not assent to 
his continuing in possession, the sub-lessee is liable for 
damages for use and occupation. (Para 10] 

Annotation : (’45-Com.) T. P. Act, S. 105, N. 70, 
Pt. 3. 

S. N. Kherdekar — for Applicant. 

R. M. Johrapurkar —lor Non-applioant3 1 and 2. 

Order. — This is a revision application by 
one of the defendants to a suit for rent. 

[ 2 ] According to the plaintiffs, a house belong¬ 
ing to them was taken on lease on 13th Decem¬ 
ber 1943 for a period of eight months by non¬ 
applicant 3 and the applicant though the rent 
note was signed by non-applicant alone. Further, 
according to them, applicant 3 alone is in 
possession of the house even though the lease 
has expired. They also assert that the rent for 
the house is in arrears to the extent of R3. 
190 4 0. 

[3] Non applicant 3 was ex parte , but the 
applicant defended the suit. According to him, 
he is a sub-Iessee of non-applicant 3 and entered 
into possession under an oral agreement in 
February 1944. He claims to have paid rent to 
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©on-applicant 3 who alone, according to him, ia 
liable to the plaintiffs. 

[ 4 ] The Court below deoreed the suit for the 
full amount against non-applicant 3 as well as 
ihe applicant. 

[ 6 ] It is contended on behalf of the applicant 
that as there is neither privity of contract nor 
privity of estate between him and the plaintiffs, 
there oan be no decree against him for arrears of 
•rent. I agree that there is no privity of contract 
•between them because, in the face of the written 
document, the plaintiffs are precluded from say¬ 
ing that the applicant is also a lessee. 

[ 6 ] I also agree that there is no privity of 
estate between the plaintiffs and the applicant. 
The doubt which was entertained at one time 
regarding the true position has been dispelled by 
the pronouncement Of their Lordships of the 
Privy Council in Hunsraj Bijaylal Seal , 67 cal. 
1176: (A.I.B. (17) 1930 p. C. 59) where they have 

observed as follows at p. 1180: 

“The question having arisen in India, it Has, oi 
course to be decided in accordance with the law, not 
of England, but of India; it does not, however, seem to 
have occurred to anyone in the Courts below to see, in 
the first place, before resorting to English decisions, 
whether under the law of landlord and tenant in India 
« sub-lease by a lessee for the unexpired residue of the 
term operates as an assignment of the t “^ ha i 8 g 2 

is to be found in the Transfer of ' nturv' 

which has now been in force for nearly halfacentury. 
Though founded on English law, and drafted m the 
first instance by eminent lawyers in England, it hag 
only applied the English law in so far as it WM c0 "® 1 
dered applicable to India. It ia not surprising to find 
that the rule, arising out of the special conditions 
land tenure in England, that a conveyance to operate as 
a lease must reserve a reversion to the leesor hnds no 
place in the lot. In India, a lessor » express 
€d to grant a lease in perpetuity, and is ob iged for that 
■purpose, as in England, to grant a lease lorlives, or 
<or a term, with a covenant for perpetual renwal, and, 
similarly, a lessee as sub-lessor can create a sub lease 
for the unexpired residue of the term with the same 
incidents as any other sub-lease." 

[ 7 ] Tbu 9 aa there ia neither privity of contract 
nor privity of estate between the plaintiffs and 
the applicant, he cannot be made liable for the 

[ 8 l The next question is whether on his ad¬ 
mission that he is an under-lessee the applicant 
can be made liable by virtue of the provisions o 
8 . 116 T. P. Act. It is clear from the terms of that 
section that if a lessee or under .lessee of property 
remains in possession thereof after the ^ termi * 
■nation of the lease granted to the lessee, the lease 
will be deemed to be renewed from month to month 
provided that the lessor accepts rent after the 
-expiry of the lease from the lessee or under lea- 
-see or otherwise assents to his coninumg 

possession of the property. Here, o cour * 
ihe plaintiffs’ case that no rent has been paid to 
*<them after the expiry of the leaee and even m 

1949 N/43 & 44 


so far as the rent due for the period of the lease 
is concerned, there is still an amount of Rs. 9 
outstanding. There is no evidence either to show 
that the plaintiffs assented to the applicant con¬ 
tinuing in possession of the property even after 
the expiry of the lease. 

[9] Admittedly, the plaintiffs were aware of the 
fact that the applicant was in possession of house 
even after the expiry of the leaee. The question 
then is whether their failure to take any action 
against him immediately after the expiry of the 
lease can be construed as an assent to his continu¬ 
ing in possession even after the expiry of the lease. 
Ifc'ha* been held in Gopal Chandra v. Khaler 
Karikar, 83 C. W. N. 12 07: (A. I. R. (17) 1930 
cal. 262) that the mere act of holding over after 
the expiration of the term does not necessarily 
create a tenancy of any kind. Something more 
mu 9 t be shown to establish that the lessor assent¬ 
ed to the lessee or sub-lessee continuing in pos¬ 
session. Thus if there is ovidence to show that 
rent was demanded from the leasee or sub lessee 1 
or a suit for rent had been tiled against him or 
something of the kind was done, a presumption 
would arise under the section that the lessor as- 
sented to the lessee or sub-lessee continuing in 
possession. There is no evidence of this kind here 
and, therefore, it is clear that no liability can be 
fastened on the applicant by virtue of S. 116 
T. P. Act. 

[10l The question then is whether the appli- 
oant is liable for damages for use and occupa¬ 
tion. It seems to me to be clear that since the 
applicant has remained in possession, he is liable 
in law for damages for use and occupation, and 
on this ground the decree of the lower Court 
against him must be upheld. It may be that a 
claim based on the rent note cannot be properly 
joined with a claim for damages for use and oc¬ 
cupation; but no objection as to the joinder of 
parties or causes of action was taken in the Court 
below and, therefore, I am not prepared to 
throw out the suit on this ground. 

[11) For these reasons I uphold the decree of 
the Court below and dismiss the application 
with costs. Counsel’s fee Rs. 10. 

D Revision dismissed. 


A. I. R- (36) 1949 Nagpur 337 [C.N. 130.] 

Hemeon J. 

Netram Asaram— Applicant v. Mt. Rajju 
Bai and another—Non Applicants. 

Criminal Revn. No. 422 of 1948, Decided on 29th 
December 1948, from order of Dist. Magistrate, Mandla, 
D/- 20th July 1948. 

Criminal P. C. (1898), S. 488 - Maintenance 
agreement between husband and wife— Jurisdiction 
of criminal Court is not ousted. 
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An agreement between husband and wife, enforceable 
in civil Court, by which the husband agrees to pay the 
wife a specific sum per month as maintenance, does 
not oust the jurisdiction of the criminal Court under 
S. 488, Criminal P. C. Anything short of a decree of civil 
Court is not sufficient to ou6tsuch jurisdiction’. A. I. R. 
(19) 1932 Cal. 698 and A. I. R. (13) 1920 Mad. 59, 
Ed. on. 

Where the agreement was arrived at after the wife 
had filed a suit, which was consequently withdrawn 
and there was no decree in civil Court, the existence of 
the agreement does not oust the jurisdiction of the 
criminal Court. [Para 3] 

Annotation: (’46-Com.) Criminal P. C., S. 488 N 11. 
R. J. Bhave — ior Applicant. 

A. P. Sen—for Non-Applicants. 

Order. — Rajjubai and her minor daughter 
Shakuntala were awarded Ra. 10 and Ra. 3 res¬ 
pectively as maintenance from the applicant 
Netram by the First Class Magistrate, Dmdori; 
and in revision the District Magistrate, Mandla 
sent back the case for further evidence regarding 
the quantum of maintenance. The same rates of 
maintenance were fixed by the first Court and 
the District Magistrate rejected the application 
for revision of that order. The applicant has now 
come up in revision to this Court. 

[2] Rajjubai had sought a maintenance order 
in the civil Courts, but the case was compromised 
and under the deed of compromise, Ex. P-l, dated 
7th September 1945, Netram agreed to pay her 
Its. 6 per mensem as maintenance so long as she 
did not remarry and behaved according to bis 
directions. Since Bhadon (August-September) 
1946, however, he bad ceased paying it. 

[3] The main contention raised in the appli¬ 
cant’s behalf was to the effect that as the parties 
had entered into an agreement, the only remedy 
open to Rajjubai and Shakuntala was to file a 
£uit to enforce the agreement. There was, however, 
no decree in the civil suit and it would appear 
that the plaint was withdrawn. In Sarasivati 
Delee v. Narayandas Chatterji, 59 cal. 1229: 
(A. I. R. (19) 1932 cal. 698:33 Cr. L. J. 634) Mitter 
J. held that an agreement between the husband 
and the wife enforceable iD a civil Court, by which 
the husband agrees to pay the wife a specific 
sum per month, does not oust the jurisdiction of 
the criminal Court under s. 488 , Criminal P. C., 
and that anything short of a decree entitling the 
wife to maintenance is not sufficient to oust such 
jurisdiction. The learned Judge in that case 
followed the rule in P. C. Kent v. E. E. L. Kent , 
49 Mad. 891*. (A. I. R. (13) 1926 Mad. 69) in which 
the following observations were made: 

‘'The existence of the order ‘directing payment of 
maintenance’ is not sufficient to oust the jurisdiction 
of the Magistrate, for a mere order of maintenance is 
not equivalent to maintaining the wife; and the order 
whatever may be its force, or nature, cannot take away 
the Magistrate's jurisdiction so long a3 the husband 
neglects or refuses to maintain the wife.” 


. Abdul Gafpar A. I. R- 

[4] Here too it would appear that the appli¬ 
cant Netram had neglected to make payment 
since August-September 1946 for the maintenance 
of Rajjubai and their daughter Shakuntala. Afc 
any rate, the learned Magistrate gave good rea¬ 
sons for holding that Rajjubai and Shakuntala 
had not received anything by way of main¬ 
tenance from the applicant since December 1946. 
The learned Magistrate also gave good reasons for 
holding that the claim for separate maintenance 
was justified and also for holding that the proper 
amounts were Bs. 10 and Rs. 3 for Rajjubai and 
Shakuntala respectively, regard being had to the 
applicant’s financial position. In fact, the amounts 
in question cannot be said to be in any way 
large in view of the cost of living at the present 
time. 

[5] This application is accordingly dismissed. 

R.G.D. Application rejected. 


A. I. R. (36) 1919 Nagpur 338 [ C . N. 131.] 

Grille 0. J. 

Bajirao Somaji Salewar — Judyment-deb¬ 
tor — Appellant v. Abdul Gaffar s/o Sheikh- 
Rahman — Decree-holder — Respondent. 

Misc. Second Appeal No. 113 of 1947, Decided on 
1 3th December 1948, from order of Dist. Judge. 
Wardha, D/- let April 1947. 

(a) C. P. Tenancy Act (I [1] of 1920), S. 12A (15> 

_Decree in suit under S. 12A (15) — Execution 

_Crops to go along with land. 

The exceptions in eub-es. (13) and (12) of S. 12A Lave 
no application in the execution of a civil Court decree 
in a suit brought under Eub-s. (15) of that section. 
When pre emption is the result of a determination in 
the oivil Court the considerations in a pre-emption 
effected through the revenue authorities do not arise, 
and the ordinary rule that crop* go with tbo land must 
prevail: Miso. S A. No. 142 of 1944 (Nag.) and A. I. R. 
(10) 1923 Nag. 327, Rcl. on. [Para 2] 

(b) Civil P. C. (1908), O. 20, R. 14 (b) — Title 
passes from date of deposit—Registered document 
of sale not necessary. # 

Under O. 20, R. 14 (b), Civil P. C , the title in a pre¬ 
emption suit acorues from the date of the deposit and 
no registered document of sale is necessary for the pass¬ 
ing of title: A. I. R. (16) 1929 All. 237, Eel. on. 

[Para 3) 

Annotation: (’44-Com.) C. P. C., O. 20, R 14, N. 8, 
Pts. 1 and 2. 

(c) Civil P. C. (1908), S. 42—Suit under S. 12A. 
(15), C. P. Tenancy Act (I [1] of 1920)—Decree in 
terms of O. 20, R. 14. Civil P. C.—Executing Court 
to execute decree as it is. 

Where a suit is brought under S. 12A (15), C. P. 
Tenancy Act and a decree in terms of O. 20, R. 14 i3 
passed any question concerning the nature of the suit 
in such a case is not a matter for the executing Court 
and the duty of the Court is to execute the decree. 

[Para 5} 

Annotation: (’44-Com.) C. P. C., S. 42, N. 1. 

T. F. Jakatdar — for Appellant. 

A. V. Share and T. B. Pendharkar 

_for Respondent. 
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A. I. R. (36) 1949 Nagpur 339 [ C . N . 132 .] 

Bose C. J. 


1949 

Judgment. —This appeal arises out of a re¬ 
jected application in execution proceedings. The 
pre-emptor had obtained a decree for pre¬ 
emption of an occupancy field in the Wardha 
district and in execution of his decree he was re¬ 
sisted by the appellant who claimed thit he had 
no right to take the crops standing on the field 
along with the field and also that a sale-deed 
was necessary before the decree could be execut- 
ed. The application failed as did an appeal, and 
a second appeal has now been preferred. 

[2] On the question of the appellant being 
entitled to remove the crops, he must inevitably 
fail. As pointed out by Pollock J. in Shivappa 
v. Bajirao, Misc. S. a. No. 142 of 1944, dated 16th 
March 1945, crops go with the land and the ex¬ 
ception in sub-ss. (13) and ( 12 ) of s. 12 A, Central 
Provinces Tenancy Act have no application in the 
execution of a civil Court decree in a suit brought 
under sub.s. (15) of that section. When pre erup¬ 
tion is the result of a determination in the civil 
Court the considerations in a pre emption effect¬ 
ed through the revenue authorities do not ariee, 
and the ordinary rule ( vide S. 8, T. P. Act) that 
crops go with the land must prevail. This has 
also been pointed out by Kotval A. J. C. in 
Bapu v. Vithoba , 76 I. c. 193 : (a. I. R. ( 10 ) 
1923 Nag. 327). 

[3] Neither is there any force in the conten¬ 
tion that there should have been a sale deed 
before possession could be delivered. Under o. 20, 
R. 14 (b), Civil P. C. the title in a pre-emption 
suit accrues from the date of the, deposit and no 
registered document is necessary for the passing 
of title. This is clear from the rule itself and it 
has been so held in Ram Lai v Harpal, A. I. R. 
(16) 1929 ALL. 237 : (115 I. C. 113). The learned 
counsel for the appellant argues that the Euit was 
not a pre-emption suit "but in the words of sub- 
s. (15) of S. 12A, Central Provinces Tenancy Act, 
was a suit of purchasing the right for a conside¬ 
ration to be determined by the civil Court. This 
means a suit for pre-emption. The suit was 
brought as a pre-emption suit and a decree in 
terms of o. 20, R. 14 was passed. Any question 
concerning the nature of the suit is not a matter 
for the executing Court. The matter should have 
been agitated in the appeal which the appellant 
filed and lost. The duty of the executing Court 
is to execute the decree, and no consideration 
concerning the interpretation of the words of 
sub-s. (16) of S. 12 A, Central Provinces Tenancy 
Act can be agitated in execution proceedings. 

[4] The appeal fails and is dismissed with 
costs. 

D.H. Appeal dismissed. 


Gyandeo Nathu and another—Plaintiffs _ 

Appellants v. Brijlal Bamilal and others — 
Defendants — Respondents. 

Second Appeal No. 38 oft 1945, Decided on 10th 
February 1949, from appellate deereo of Extra Add!. 
Dist. Judge, Buldana, D/- 6th October 1944. 

Berar Land Revenue Code (1928), S. 177—Mort¬ 
gage by manager of joint Hindu family for legal 
necessity — Final decree for foreclosure — Decree 
binding on other members—Latter lose all interest 
in property—They are no longer co-occupants and 
have no right of pre-emption. 

There can be no right of pre-emption apart from the 
survey number. The person seeking the right of pre¬ 
emption must have an interest in it. If his interest has 
been parted with authority by another ho cease3 to be 
a co-occupant and therefore is not entitled to pre-empt. 

[Para 8] 

Where a manager of the joint Hindu family mort¬ 
gages the family survey number for legal necessity and 
the mortgagee obtains possession of the field in execu¬ 
tion of the final decree for foreclosure, the other mem¬ 
bers of the family, who were no parties tothe mortgage, 
lose all their interest in the survey number because of 
the final decree for foreclosure which binds them. They 
can no longer be considered as co-occupants and have 
no right of pre-emption, that right being conferred 
under the Code only upon persons who remain co¬ 
occupants despite the transfer sought to be pre empted : 
A. I R. (28) 1941 Nag. 199, Disting. [Para 10J 

A. L. Halve and M. D. Khandekar—tov Appellants. 

S. N. Kherdekar — for Respondents. 

Judgment.—This is a plaintiffs’ appeal in a 
suit for pre-emption of a field, survey no. 16. 

[ 2 ] The suit ba3 been dismissed by both the 
lower Courts on the ground that the plaintiffs 
have no interest loft, after the transfer, in the 
field and accordingly are no longer co-occupants. 

A question of limitation was also raised but I 
need not consider that because I am of opinion 
that the suit must fail in any event on the other 
ground. 

[3] The genealogical tree of the family is as 
follows: 

MAROTI 

_ ! _ 

I I I I 

Sidasheo Yeshwant Sampat Mahadeo 

1 _ 

I I I 

Sampat Nathu Ramrao 

(Deft. 2) (Deft, 3) (Dc-ft. 4) 

I_ 


Gyandeo (plaintiff 1) Kisan (plaintiff 2). 

[ 4 ] On 25th May 1923 Sadasheo, the grand¬ 
father of the plaintiffs, and his son Sampat, an 
uncle of the plaintiffs, mortgaged the whole of 
the field in suit along with certain other proper¬ 
ty with which we are not concerned. The mort¬ 
gage Is Ex. D-4. In due course the mortgagees 
sued on their mortgage and on 14th March 1939 
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they obtained a preliminary decree for foreclosure. 

The decree was made final on *2iat February 
1940 and the mortgagees took possession on 25th 
December 1940. The present suit was filed on 
9th October 1943. 

[5] Exhibit D-l is the judgment in the mort¬ 
gage suit. The plaintiffs’ father Nathu was join- 
ed as a defendant, as also was the mortgagor 
Sampat. Sadasheo was then dead. It is evident 
from the judgment that the mortgagees had said 
that the mortgagors had acted in the mortgage 
on behalf of the family and had mortgaged the 
property for an antecedent debt as also for legal 
necessity and that Sadasheo had acted in the 
matter as manager of the family. It was evi¬ 
dent also that Sampat and Nathu were sued not 
only personally but also in a representative 
capacity, representing the family. One of t e 
issues in the case related to the existence of 
antecedent debt and to the existence of legal 
necessity. The finding given was that there was 
an antecedent debt and that there was also legal 
necessity. That being the position, the plaintiffs 
are bound by that decree and that fact was not 
disputed before me. 

[6] The learned counsel for the plaintiff appel¬ 
lants urged that even though the plaintiffs are 
bound by the final decree for foreclosure and 
therefore have, as against the mortgagees, lost 
all interest in the whole of this field nevertheless 
for the purposes of pre emption they must still 
be taken to have an interest and to be co-occu¬ 
pants because they were not parties to the mort- 
gage. Reliance was placed on a Division Bench 
ruling to which I was a party: Damodhar v. 

Harayan , I. L R. U942) Nag. 325 at p. 330 : 

(A. I. R. (28) 1941 Nag. 199). It is pointed out 
that Stone C. J., and myself held that: 

“It is one thing to *ay that the salo is binding upon 
a member of a jomt Hindu family and quite another to 
say that he is to be treated as a vendor. 

It was argued therefore that the grandsons have 
an independent right of pre-emption given y 
the Berar Land Revenue Code which has noth¬ 
ing to do with the fact that their grandfather 
had the right to alienate their interests m this 

Pr0 r?] r This decision has been construed too wide¬ 
ly and that is also the position in the argument 
urged before me. The actual position there was 
that there was a joint Hindu family consisting 
of a father and his son as also other members. 

This family owned an 8 annas’ share in the sur¬ 
vey number in question. Of this 8 annas only 2 

„ naq wfire 8 old, and the son claiming pre-emption 
annas 9a l e . Whafc wQ held wa3 that 

ruhough to sons interests in the 2; nnas sold 
altbougu nQt makQ him a vendor, and as 

be'htd an interest in the remaining 6 annas he 


A. I. R. 

continued to be a co-occupant and therefore had 
a right of pre-emption. We based our decision 
mainly on the reasoning of the Full Bench case 
in Himanchal Singh v. Ajodhiya Singh, 
4 Luck. 870 : (A. I. R. (16) 1929 Oudh 265 F. B.), 
and there it is made clear that the right of pre. 
emption in a case like that exists when the per¬ 
son claiming pre-emption has an interest in the 
survey number apart from the interest whioh 
was conveyed by the sale or mortgage and 
which forms the basis of the claim for pre-emp¬ 
tion. The following quotation from the head- 

note will make that clear: _ 

“Where property belonging to a joint Hinda family 
is sold by the manager of the family for family neces¬ 
sity or otherwise, held, that ... a member of the joint 
Hindu family when he is possessed of the status of a 
co-sharer on the date of the sale on the basis of hta 
interest in immovable property outside the subject* 
matter of the sale is entitled to bring a suit for pre¬ 
emption in respeot of that sale. 

This is the sense in which the decision of Stone 
C. J., and myself was construed by Puranik J., 
in Ramknshna v. Namdeo, I. L R (1944) Nag- 
848 : (A. I. R. (3l) 1944 Nag. 31), also by Pollock J., 
in Miso. Appeal no. 311 of 1943. I respectfully 
agree with those two learned Judges. 

[8l Section 173 of the Berar Land Revenue 
Code whioh confers the fundamental right of pre- 
emption must be read along with S 64. and there 
an occupant is defined as a person who has some 
interest in a survey number. As was argued by 
the learned counsel for the respondents, one can¬ 
not consider a right of pre-emption apart from 
the land, that if3 to say, apart from the survey 
number. The person seeking the right to pre- 
empt must have an interest in it. If he has part¬ 
ed with that interest then he ceases to be a 
oo-occupant from that moment; so also if his 
interests have been parted with authority by an¬ 
other he equally ceases to be a co-occupant and 
therefore, not being a co-occupant, has no right 
of pre-emption. 

• [9] It was argued on behalf of the plaintiff- 

appellants that we are not concerned here with 
S. 173, but with S. 177, but 9. 177 gives the other 
occupants in the survey number a right to pre¬ 
empt upon foreclosure and S. 173 defines occu¬ 
pant in a survey number while S. 54 also defines 
an occupant. All these sections mu3t therefore be 
read together. 

[ 10 ] As the plaintiffs have lost all interest in 
the whole of this survey number because of the 
final decree for foreclosure which binds them 
they can no longer be considered co occupants 
and therefore have no right of pre-emption, that 
right being conferred under the Berar Land 
Revenue Code only upon persons who ut r 0 . mf V° 
co-oocupants despite the transfer sought to be 

pre-empted. 
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[11] I must not, by this deoision, be taken to 
oountenance any suggestion that the actual 
vendor of the property can pre-empt if he still 
has an interest in the remaining portion of the 
survey number. An estoppel would presumably 
arise there, but in any case 1 must not be taken 
as countenancing any such suggestion. My deci¬ 
sion is confined to a case where a person is not 
the actual vendor but nevertheless his interests 
pass because the law so enjoins. 

[ 12 ] The appeal fails and is dismissed with 
oosts. 

D.H. Appeal dismissed . 

i. I. R. (36) 1949 Nagpur 341 (0. N. 133.] 

V. R. Sen J. 

Nana Raoji — Plaintiff — Appellant v. 
Babulal Damusa and others—Defendants — 
Respondents. 

Second Appeal No. 311 of 1945, Decided on 4th March 
1949, from appellate decree of 2nd Addl. Dist. Judge, 
Amraoti, D/-22nd March 1945. 

Berar Land Revenue Code (1928), Ss. 176, 182 — 
Notice under S. 176 (1) given — Sale by occupant 
to third person not to amount to withdrawal of 
notice under S. 176 (3) — Suit under S. 182 (3) to 
be brought within two months from service of 
notice — Sale to third person to be set aside if pre- 
emptor complies with S. 176 (2). 

If notice has been served the period of limitation for 
a suit under S. 182 (3) is two months from its service 
on the plaintiff. An oconpant may withdraw the notice 
given by him only in the manner laid down in S. 176 
(3). His aotion in selling the field does not amount to 
withdrawal of the notioe. A preemptor after receipt of 
notice is not concerned with the subsequent steps that 
the co-occupant may take. He must conform to the pro¬ 
cedure laid down in 8. 182 (2). The vendor oannot de¬ 
feat his right of pre-emption if he complies with S. 182 
(2). The result of compliance is to keep alive the right 
of pre-emption while non-compliance leads to loss of 
the rights. The transfer made by the vendor to a third 
person subsequent to the notioe will be set aside if the 
preemptor has carried out the obligation under S. 176 
(2): 14 O. 0. 1. Dtsting. (Paras'll, 12, 13 and 14] 
M. R. Bobde— for Appellant. 

K. D. Tare and P. K. Tare —for Respondents 1 to 3. 

Judgment.— This is a second appeal by the 
plaintiff arismg out of a suit for pre emption. 

[2] The plaintiff is an occupant of 8. No. 6/3 
in Kakarbhed, tahsil Amraoti. Defendant 4 was 
the oooupaot of S. No. 6/1 in the same field. She 
sold this field to defendants 1 to 3 on 17th De¬ 
cember 1942 for Bs. 1200. Before the sale the 
plaintiff was served with a notice in terms of 
8. 176 (1), Berar Land Revenue Code on 4th May 
1942. A copy of the notice of sale was affixed to 
the choudi and the contents were proclaimed 
by beat of drum in the village on 6th November 
1949. 

[8] The plaintiff did not deposit B8. 1200 in 
the Court of-the Tahsildar or file a suit within 9 
* months of the eeivioe of notice under S. 176 (l). 


Berar Land Revenue Code. The plaintiff filed 
the present suit on 14th December 1943. 

[4] He challenged the validity of the notice 
as also the consideration of the 6ale deed dated 
17th December 1942. The cause of action, accord¬ 
ing to the plaintiff, arose on 17th December 1942. 
Defendants 1 to 3 pleaded that the cause of ac¬ 
tion arose on 4th May 1942 and therefore the suit 
was barred by limitation under S. 182 (3) of the 
Code. The period of limitation was 2 months. 

[6] The lower Court held that the date of 
service of notice under S. 175 (3), Berar Land 
Revenue Code was 6th November 1942 on which 
date a copy was affixed to the choudi and the 
contents proclaimed. It held that the euit should 
have be^n filed within 2 months of the service of 
notice. The euit was accordingly dismissed on 
the ground of limitation. 

[6] The lower appellate Court upheld the 
dismissal of the suit. 

[7] The contention of the learned counsel for 
the appellant is that as the field in suit was sold 
before the expiry of 2 months the suit is not 
governed by the provisions of s. 182 (3) of the 
Code, but by 8. 183. The effect of sale is to with- 
draw the notice and take out the case out of the 
purview of S. 182 (3). The period of limitation 
under Art. 10, Limitation Act is one year from 
the date of sale. 

[8] There was no point in making the depo¬ 
sit as defendant 4 had already sold the field. 
She would not be in a position to sell the field. 
She might on the other band withdraw the 
amount of deposit and compel the plaintiff to 
file a suit for recovery of the amount of deposit. 
Defendant 4 should have done nothing during 
the period of 2 months. 

[9] On behalf of the vendee-respondent it was 
urged that defendant 4 was not bound to wait 
for 2 months as there was no provision in the 
Code similar to 8s. 6-A (l) and 12 -a (l), C. P. 
Tenancy Act, enjoining the party giving notice to 
defer further proceedings. 

[10] Shri Bobde says that as the Berar Land 
Revenue Code and the C. P. Tenancy Act were 
not enaoted by the same legislative body no 
argument can be founded on the provisions of 
the C. P. Tenancy Act. I propose to deoide the 
question in issue on the basis of the provisions 
contained in the Berar Land Revenue Code with¬ 
out reference to the C. P. Tenancy Act. 

[11] The material portion of 8 . 182 is as 
follows : 

“(1) In addition to the rights conferred by Ss. 176, 
177 and 178, the rights of pre-emption of an occupant 
in a survey number shall inolnde the right to pre-empt 
for a fair consideration, and snob oocupant may sue to 
enforce such right on the following grounds : 

(a) In the case of a proposed sale under 8. 176, that 
the prioe slated in the notioe was not fixed In good faith; 
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(b) in the case of foreclosure under S. 177, that the 
amount staled in the notice was not due by the terms 
of the final decree, or that it exceeds the market value 
of the interest foreclosed ; 

(c) in (he case of usufructuary mortgageor lease under 

1 -8, that the principal amount, or the premium, or 

the rent stated in tie notice was not fixed in good faith. 

(2) A suit may be brought under this section with¬ 
out the deposit or declaration required by S. 176, 177 
or 178 having been made. 

(3) Such suit shall be dismissed if it is not instituted 
within two months from the service upon the plaintiff 
of notice in accordance with S. 175.” 

Sub section (3) is unambiguous and mandatory. 
If a notice has been served the period of limita. 
tion for a suit is 2 months from its service on 
the plaintiff. The suit is governed by S. 182 . 

Section 183 will apply to suits which do not fall 
under S. 182. 

[12] An occupant may withdraw the notice 
given by her only in the manner laid down in 
s. 17G (3) of the Code. Her action in selling the 

tie-id does not amount to withdrawal of the 
notice. 

[13] A pre.emptor after receipt of a notice is 
not concerned with the subsequent steps that 
the co occupant may take. He must conform to 
the procedure laid down in s. 182 ( 2 ). The ven- 
dor cannot defeat his rights of pre-emption if he 
complies with S. 182 ( 2 ). The result of compliance 
is to keep alive the rights of pre emption while 
non compliance leads to loss of the rights. 

[14] The transfer made by a vendor to a 
third party subsequent to the notice will be set 
aside if the pre emptor has carried out the obli¬ 
gation under S. 176 ( 2 ) of the Code. 

[ 15 ] The learned counsel for the appellant 
relied on Murlidhar v. Ealka Singh, 9.1. 0. 
333 : (14 O. O. 1) in support of his contention. 
This ruling is inapplicable. Murlidhar v. Ealka 
Singh , 9 I. c. 333 : (14 o c. 1 ) deals with a case 
under the Oudh Haws Act. A notice under s. 10 , 
Oudh Laws Act was issued on 23rd December 
1908 and a sale.deed wa3 executed on 26th Febru¬ 
ary 1909 before the period of 3 months allowed 
to a pre-emptor to tender price under 8. 11 had 
expired. The plaintiff had not made the tender 
but his claim was upheld on the ground that 
the tender in the circumstances would have been 
futile. There is a material difference in the pro. 
visions of the Oudh Laws Act and Berar Land 
Revenue Code. Section 11 , Oudh Laws Aot lays 
down that the person having a right of pre- 
emption shall lose hi3 right if price is not paid 
or tendered to the person proposing to sell. 
Section 176 (2), Berar Land Revenue Code, says 
that the deposit is to be made with the Tahsildar 
within 2 months of service of notice, and on de¬ 
posit the right to purchase will arise. If the per. 
emptor does not wish to make a deposit he should 
file a suit within 2 months. There is no provi¬ 


sion in the Oudh Laws Act corresponding to 
s. 176 ( 2 ) and 182 ( 2 ) and 183 ( 2 ), Berar Land 
Revenue Code. 

[ 16 ] I hold that the suit was barred by limi¬ 
tation under s, 182 (3), Berar Land Revenue 
Code. The decision of the lower appellate Court 
is correct. The appeal is dismissed with costs. 

D * H> Appeal dismissed. 

A. I. R. (36) 1949 Nagpur 342 [C.N. 134.] 

V. R. Sen J. 

Marotirao and others — Appellants v.. 
Sakharam and others — Respondents. 

SecoDd Appeal No. 865 of 1944, Decided on lflh 
February 1949, from appellate decree of 2nd Add], 
Dist. Judge, Yeotmal, D/- 19th August 1944. 

Berar Land Revenue Code (1928), S. 176 — A 
agreeing to sell field to B —Field actually sold to C 

— Suit by B for specific performance of contract_ 

Suit decreed and C asked to execute sale-deed in 
favour of B — Sale-deed executed — Suit for pre¬ 
emption by D — Sale to B held was not involuntary 
—D held was entitled to pre-empt. 

A agreed to sell hig field to B. A, however, actually 
sold the field to C. B brought a suit for specific perfor¬ 
mance of the contract for sale. The Court passed a 
decree in favour of B that on payment of the considera¬ 
tion by him to C, the latter should execute a sale-deed 
in favour of B. In execution of the decree C executed 
the eale-deed. Thereupon D brought a suit for pre¬ 
emption. No notice was given to D by C under S. 176 
(1) before 6ale : 

Held, that the sale to B was voluntary. It was true 
that sale-deed was executed in execution of the decree 
but the assistance of the Court wa3 sought to enforce 
the contract already arrived at between the parties. C 
could have easily given notice in terms similar to 
S. 176 (1) to D after the decree was passed. D was 
therefore entitled to claim pre-emption: 4 N. L. R. 138- 
A. I. R. (19) 19 o 2 Nag. 44; A. I. R. (11) 1924 Nag. 327 
and A. I. R. (18) 1931 Nag. 166, Ref. [Paras 6 and 9] 

B. R. J landlekar — for Appellants. 

P. R. Padhye and D. B. Padhye—lox Respondents, 

Judgment. — This is a second appeal by 
defendant 1, Narayan, whose plea that the plain¬ 
tiffs claim for pre-emption was untenable has 
been negatived by the lower Courts. 

[ 2 ] The relevant facts are these : Plaintiffs 
are the occupants of the field survey No. 8, sub¬ 
division No. 1 , in mauza Hiwra. One Yithabai 
Ramchandra wa9 the occupant of the other sub¬ 
division No. 2 in the same field — survey No. 8. 
This is the land in suit. He entered into a con- 
traot on 17th Decembep»l939 with defendant 1 to 
sell to him this field for Rs. 620. Vithabai, how¬ 
ever, did not Bell to defendant 1, but sold it on 
19th January 1940 to defendant 2 , Sadasheo, who 
entered into possession of the land in suit. 

[3] Defendant 1 , Narayan, instituted a civil suit 
for specific performance of the contract dated 
17th December 1939. The suit was against Vitha¬ 
bai and defendant 2 . The appellate Court passed 

a decree in favour of Narayan (defendant l) to » 


* 



*949 


Vithoba Bala v. Goval Prasad (Mudholkar J.) Nagpur 313 


■the effect that, on payment of Rs. 620 by him to 
"Sadasheo defendant 2 , the latter should execute 
a sale deed of survey No. 8/2 and put him in 
possession. In execution of the decree, defen¬ 
dant 2 executed a sale-deed on 16th November 
1942 in favour of Narayan (defendant l) who 
obtained possession in January 1943. No notice 
was given by defendant 2 to the plaintiffs before 
oale. 

[4] Plaintiffs’ suit for pre-emption and pos- 
session is in respeot of the sale of 16th November 
1942 . Defendant 1 resisted the claim mainly on. 
■the ground that as the sale was involuntary, the 
■right of pre-emption did not arise. The lower 
Courts have held that the sale was voluntary 
and decreed the claim of the plaintiffs.. 

[5] The sole question raised before me for 
■decision by the learned counsel for the appellants 
ds about the nature of the sale of the land in suit 
by defendant 2 to defendant 1. It is contended 
that the sale is not the result of an act of 
parties and, therefore, is not voluntary. The sale 
was through the machinery of the Court and 
■consequently involuntary or compulsory. Accord¬ 
ing to s. 176, Berar Land Revenue Code, an 
occupant may give notice of his intention to sell 
to other co-occupants. It is not possible for an 
occupant in the case of sale in pursuance of a 
decree for specific performance of the contract 
of sale to comply with the provisions of S. 176(1) 
of the Code. Reliance was placed on Maidabi 
v. Tejabai , 4 N. L. R. 138 and Ramnath v. 
Narayan , 28 N. L. R- 11 : (A. I. R. (19) 1932 
Nag. 44). 

[6] It is true that the sale-deed dated 6th 
November 1942 was executed 1 in this case in 
execution of the decree. It has, however, to be 
borne in mind that the assistance of the Court 
was sought to enforce the contract already 
arrived at between the parties. The contract was 
complete and only required performance. The 
terms were mutually agreed as also the price. 
The Court did not enlarge or modify the terms 
_it only enforced them. 

[ 7 ] I respectfully agree with the opinion of 
Niyogi, A. J. 0. (as he then was) in Sheikh Abdul 
V. Kisan, 27 N. L. B. 392 : (A. I. R. (18) 1931 
Nag. 166) that a compulsory sale is a sale which 
is forced upon an unwilling vendor and in which 
neither the purchaser is a man of bis choioe, nor 
the terms of the sale including the price are fixed 
by any contract with him. The contract made 
on 17th December 1939 by Vitbabai, to sell the 
land to defendant 1 had no element of compul¬ 
sion. As Vitbabai was not willing to carry out 
her part of the contract, the enforcement of the 
•contraot was made through Court. The sale-deed 
was ordered to be executed by defendant 2 in 


favour of Narayan and not by Vitbabai, as the 
latter had sold the land to defendant 2 . 

[0] The case in Maidabi v. Tejabai , 4 
N. L. R. 138, dealt with a sale in execution of a 
mortgage decree for sale of mortgage property in 
respect of which right of pre-emption was 
asserted. The sale was not in fulfilment of act 
of parties. The next case Ramnath v. Narayan , 
28 N. L. R. 11 : (A. I. R. (19) 1932 Nag. 44), 
related to a sale in execution of a consent decree. 
There wa3 no privity of contract between the 
judgment-debtor and the execution purchaser. 
The sale was, therefore, regarded as involuntary 
or compulsory. 

[9] I am in respeotful agreement with the 
decision of Kotwal, A. J. C. in T-ukaram Jagappa 
v. Ukarda and another, A. I. R. (ll) 1924 Nag. 
327 : (76 I. C. 374) that the right of pre-emption 
arises in the case of a sale executed by the Court 
in a suit for the specific performance of a con¬ 
tract of sale. Defendant 2 could easily havej 
given notice in terms similar to 8. 17G (l) of the' 
Code to the plaintiffs after the decree was passed.] 
There is no force in the contention that it was 1 
not possible for defendant 2 to give notice. 

[ 10 ] The decision of the lower Courts uphold¬ 
ing the claim of the plaintiffs’ right of pre¬ 
emption is correct. Appeal fails and is dismissed. 

d.h. Appeal dismissed. 


A. I. R (36) 1949 Nagpur 343 [G. N. 135.] 

Mudholkar J. 


Vithoba Bala—Applicant v. Goval Prasad 
Rangilal — Non-Applicant. 

Criminal Revn. No. 341 of 1948, Decided on 18th 
November 1948, from order of 1st Addl.Sessions Judge, 
Nagpur, D/- 29th June 1948« 


Criminal P. C. (1898), S. 476B-Appeal from 
order under S. 476 — Appellate Court cannot 
remand case for evidence and further inquiry— 
Criminal P. C. (1898), S. 423 (c) and (d). 

The appellate Court in an appeal from an order 
under S. 476, refu3'mg to make a complaint, has no 
power to remand the case for recording evidence and 
for making further inquiry. Hia only powers under 
S. 476B are to withdraw the complaint or to make > a 
complaint or to direct the Court from whose order the 
appeal is preferred to make a complaint. The on y 
other provision which applies to an a PP* al . “f*' 
S. 476B is 8.423. Neither Cl. (c) nor Cl (d) of 8.423 
(1) gives this power: A. I. R. (20) 1933 Mad. 767 

A I. R. (21) 1934 Mad. 62 (F. B.) and A. I. R. (25) 
1938 Nag. 487: Expl and Disting. 

Annotation—(’46-Com) Criminal P. C., S. 47813, 

N. 4 pt. 1 

M. N. Oadgil—toT Applicant. 

n P. Zade —for Non-Applicant. 


OrdeP.—The applicant had made a comp¬ 
laint to the police against the non-applicant and 
three others in respect of an offenoe under B. 462, 
Penal Code. A cballan was put up by the polioo 
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against these persons, but later on the case was 
withdrawn by them. 

[ 2 ] Thereafter the non-applicant made an 

application to the trying Magistrate under S. 476 , 

Criminal P. C., for making a complaint against 

the applicant in respect of an offence under 

S. 211 , Penal Code. The Magistrate rejected the 

application on three grounds. The first of these 

grounds was that there was nothing to show 

that the challan was withdrawn because the 

complaint upon which it wa3 based was found 

to be false. The second ground was that the 

applicant had no opportunity to prove the truth 

of his allegations. The third ground was that 

the challan wa3 withdrawn at a very early stage 

before aoy evidence was recorded. The non- 

applicant then preferred an appeal under S. 476- 

B, Criminal P. C., before the Additional District 
Magistrate. 

[3] The learned Additional District Magistrate 
was of the view that the view taken by the 
trying Magistrate regarding his power to make 
a complaint was erroneous and so he remanded 
the case to him for recording evidence and for 
making further inquiry. 

[4] The main point taken by the learned 
counsel for the applicant is that the Additional 
District Magistrate had no jurisdiction to remand 
the case for further inquiry. In support of this 
contention he relies on the terms of s. 476-B, 
Criminal P. C. The learned counsel for the 
non-applicant relies on the decisions in A. T. 
Knshnamachari v. Emperor , A. I. R. (20) 1933 
Mad. 767: .(35 Cr. L. J. 603), Janardctva Rao 
v. Laksmi Narasamma, A. I. R. ( 21 ) 1934 Mad. 
62: (35 Cr. L. j. 392 F. B ), and Vithoo Raghoji v. 
Emperor , A. I. R. ( 25 ) 1938 Nag. 487: (40 Cr L. 

J. 888) and argues that the appellate Court has 
power to remand a case for further inquiry. 

[5 1 In A. T. Krishnamachari v. Emperor, 

A. I. R. ( 20 ) 1933 Mad. 767: (35 Cr. L. J. 603) 
the learned Judges say that S. 476-B, Crimi. 
nal P. 0., is not exhaustive of the powers of an 
appellate Court and that an appellate Court 
has power to remand a case. While I agree with 
the former proposition I am afraid I cannot 
agree with the latter, in support of which no 
reason even is given. 

[6] In Janardana Rao v. Laksmi Narsam - 
ma, A. I. R. (21) 1934 Mad. 62; (35 Cr. L. J. 392 
F. B.) the learned Judges say that an appellate 
Court has power under 8. 423 (1) (c) and (d) to 
remand a case for further inquiry. Neither 
el. (c) nor cl. (d) seems to confer such power 
on the appellate Court. The former gives power 
to the appellate Court to "alter or reveree” 
an order, while the latter gives the appellate 
Court power to "make any amendment or any 
consequential or incidental order that may be 


just or proper”. An order of remand of the- 
nature contemplated by the learned Judges does 
not, clearly, fall under cl. (o) t nor, again, can- 
it fall under cl. (d) as it is neither a consequen¬ 
tial nor an incidental order.With great respect' 
to the learned Judges I am, therefore, unable- 
to accept their view. 

[7] As regards the decision in Vithoo Raghoji 
v. Emperor , a. I. R. ( 25 ) I9d8 Nag. 487: (40 
Cr. l. J. 388), there is apparently a misconcep¬ 
tion on the part of counsel. In this case it has 
nowhere been stated that an appellate Court can 
remand case for taking additional evidence or 
for making further inquiry, nor did this question 
at all arise. All that is said by Grille C. J. who 
decided the case is that an appellate Court can- 
remand a case for making a complaint, which 
is quite another matter. 

♦ 

[8] It seems to me to be plain from the wordsl 
of s. 476-B, Criminal P. C., that the only powers! 
which an appellate Court has in an appeal from! 
an order under S. 476 are to withdraw a comp-! 
laint or to make a complaint or to direct the! 
Court from whose order the appeal had been! 
preferred to make a complaint. The only other 
provision which applies to an appeal under 
S. 476-B is 8. 423, Criminal P. C. As I have 
already said, that section does not entitle the 
appellate Court to pass an order of remand. 

[9] For these reasons I allow the application 
for revision and set aside the order of the Addi¬ 
tional District Magistrate. 

R- G -D. Revision allowed . 


A. I. R. (36) 1959 Nagpur 344 [C. N. 136.) 

Grille C. J. 

Fakira Pandu—Defendant — Appellant v. 
Narayandas Fakirchand Maheshri—Plaintiff 

— Respondent. 

Second Appeal No. 246 of 1946, Decided on 12tb 
November 1948, from appellate decree of Extra AddJ. 
Diet. Judge, KhamgaoD, D/- 15th January 1946. 

Berar Land Revenue Code (1928), S. 176 — Suit 
for pre-emption —Stranger joined as plaintiff with 
person having rights of pre-emption — Stranger 
seeking to withdraw claim—Denial ol right of pre¬ 
emption in toto not justified—Suit to be decreed in 
favour of person having such right. 

The object of the law of pre-emption a 3 contained in 
the Code is to avoid fragmentation of holdings and to 
keep out strangers who have no previous association 
with the holding. In the case of stranger purchaser® 
associating themselves with co-occupants in the pur¬ 
chase, this can only be achieved by provision being 
made for setting aside the sale, but no such drastio 
remedy is necessary where a stranger associates himself 
with one having a right of pre-emption in a suit lot 
pre-emption and the decree is passed in favour only ol 
the person who has the right of pre-emption and is 
denied to the stranger. A fortiori is the-drastic action 
ol denying a pre-emptor’s right in toto unjoslifiabla- 
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when the stranger's claim Is withdrawn or sought to be 
withdrawn*. 83 P. R. 1893 p. 338, Bel. on ; Case law 
referred. [Para 4] 

V . V. Ketkar—lor Appellant. 

S. N. Kherdekar —for Respondent. 

Judgment.—This is a second appeal by the 
defendant, whose first appeal has failed, arising 
out of a suit for pre-emption. The usual points 
which arise in such suits, and which arose in this, 
as to the fair price and as to previous notice of 
intending purchase being given, are not now in 
dispute, and the point for decision is whether 
one of the two original plaintiffs having been 
found to be a stranger to the right of pre-emption 
the other plaintiff, who is entitled to that right, has 
forfeited it by associating with him in the suit 
for pre-emption the person who has been found 
to be a stranger. The trial Court found that the 
association entailed no such forfeiture and decre¬ 
ed the claim, and this was upheld in appeal. It 
ia against this decision that the eeoond appeal 
has been filed •hy the defendant. 

[2] The recorded co-occupant who has a right 
of pre-emption, since Fakira the defendant was 
admittedly a stranger to the survey number, was 
Narayandas, plaintiff 2. Associated with him 
in the plaint was his natural father Shri- 
kisan. Narayandas has been given in adoption to 
another family Fakirchand, and the reason 
given for associating his natural father with him 
in the plaint was that the purchase money for 
the field came from the natural father and that 
unless he were made a party to the suit the 
question of benami would be raised and might 
operate against Narayandas. The finding that 
Narayandas was a recorded co-occupant and that 
his father Shrikisan was a stranger has not been 
disputed. It is to be noted that in the plaint it 
was prayed that a decree might be passed in the 
names of both jointly or in the name of either 
of them, and later on in the suit, prior to judg¬ 
ment, an application was made asking that Shri¬ 
kisan be allowed to withdraw from the suit and 
it be continued in-the name of Narayandas alone, 
This application for amendment was not grant¬ 
ed on the ground that it was vague. I have seen 
the amendment and can see no vagueness in it, 
and it is not clear why the learned Judge who 
took the view that he did, in the judgment declin¬ 
ed to accede to the request for amendment. 

[8] It is strongly urged before me that the 
decisions in the Allahabad High Court, which 
are numerous and in agreement, are to the effect 
that a mere association of a stranger with a 
person having a right to pre-empt in a suit for 
pre-emption, even if the olaim of the stranger is 
withdrawn, is sufficient to nullify entirely the 
claim of the pre-emptor. This view prevailed in 
the Allahabad High Court even before the enact¬ 


ment of 8. 21 in the Agra Pre-emption Act 
which runs: 

“Where a person having a right of pre-emption sues 
jointly with a person not having such right, he shall 
lose his right; and where a pre-emptor of a higher cla^s 
sues jointly with a pre-emptor of a lower class, he ehall 
have no higher right than the person with whom he so 

sues.” 

The Punjab Chief Court also in a long series of 
decisions has taken the opposite view, and 
besides permitting the withdrawal of a stranger s 
claim has also drawn a distinction between a 
stranger purchaser sheltering behind a co-owner 
when the sale is challenged in a suit for pre¬ 
emption and a suit for pre-emption in which 
a stranger is associated with the person havirg 
such a right. In this connection, Sharaf v. 
Fir Baksh, 83 P. R. 1893 p. 338, Hira Lalv. 
Ibrahim , 102 P. R. 1894 p. 376, Murad v. Mine 
Khan , 94 P. R. 1895 and Mt. Mangli v. Sobha 
Singh, (1914) 15 P. L. R. 1 : (20 I. 0. 272) may 
be cited. 

[4] The right of pre-emption under the Berar 
Land Revenue Code must be determined by 
that Code and not by the Mahomedan Law of 
Pre-emption or by any other law prevailing m 
other provinces. This has been laid down by 
Bose J- in Namdeo v Kesheo, I. I*. R. (1937) 
Nag. 469; (a. I. R- (25) 1938 Nag. 59) and has bad 
my respectful concurrence on more than one 
occasion. It is also there stated that the Maho¬ 
medan law may be sought in assistance on any 
matter relating to pre-emption on which the Code 
is silent. Now the Berar Land Revenue Code ia 
certainly silent on the question of the effect of a 
stranger joining in a suit for pre-emption, and 
also on the question (which is also dealt with in 
the Agra Pre-emption Act) of the liability of pro¬ 
perty for pre-emption which is jointly purchased 
by two persona agaiDSt one of whom only the 
right of pre-emption exists. With the provisions 
of the Agra Pre-emption Act before them, the 
Legislature, in enacting the Berar Land Revenue 
Code six years later, did not consider it neces- 
sary to insert any such provision; and so far as 
the view of the Mahomedan law of pre-emption 
is concerned the Allahabad High Court and the 
Punjab Chief Court have takeD opposite views. 
The object of the law of preemption as contained 
in the Berar Land Revenue Code is to avoid 
fragmentation of holdings and to keep out 
strangers who have no previous association with 
the holding. In the case of stranger purchasers 
associating themselves with co-oocupants in the 
purchase, this can only be achieved by provision 
beiDg made for setting aside the sale, but no 
euch drastic remedy is necessary where a stronger 
associates himself with one having a right of 
pre-emption in a suit for pre-emption and the 
decree is passed in favour only of the person 
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who has the right of pre-emption and i 3 denied 
!to the stranger. A fortiori is the drastio action 
;Of denying a pre-emptor’s right in toto unjustifi¬ 
able when the stranger’s claim is withdrawn or 
isought to be withdrawn. I am in agreement with 
the quotation from Sharaf and Makhan v. Pir 
Baksh and Kh?da Baksh , S3 r. R 1893 p. 338 
cited by Diwan Bahadur Brahma in his com¬ 
mentary on the Berar Land Revenue Code, that 
it may be quite just to say to a pre emptor that 
he alone had a preferential right to purchase but 
he and a stranger together had not. but that it 
ie quite unjust to say to him that he has a 
preferential right to sue the defendant but has 
forfeited it by the erroneous belief that his co. 
plaintiff had an equal right. It may be urged 
that danger lies in giving a decree in favour of 
one who has a right to pre-empt and denying it 
to a stranger in the same suit since there arises 
tho apprehension that the result of the claim 
may be utilised in transferring the right to the 
land to the stranger subsequently. Any such 
transfer would of course be open to challenge by 
another co-occupant, and moreover in this case 
that danger will not arise since the natural 
father, Shrikisan, is now dead and has been 
struck off the record on the application of the 
appellant-defendant who has stated in the ap¬ 
plication that he has willed all his property to 
hi3 natural son, tho plaintiff co.occupant 
Narayandas. The matter has also been discussed 
by Dr. Katbalay in his work on the Law of 
Pre-emption and I appreciate the learned author's 
reasoning in respect of the inconclusiveness of 
the argument of estoppel and equitable acquie¬ 
scence in the case of the joining of a stranger in 
a pre-emption suit. The passage in question runs 
as follows: 

“Ihe analogy between a purchaser joining a stranger 
with him in the purchase and a pre-emptor as plaintiff 
joining with him a stranger as co-plaintiff is not so 
complete as necessarily to entail the same consequences. 
In the former case, the pre-emptor purchases in viola¬ 
tion of the rules regulating pre-emption and his act ie 
incapable of being undone, but in the.case of a joinder 
of a stranger in the suit, the error is only in the form 
of the claim made in Court and can be'remedied with¬ 
out infringing the right of any person.” 

That passage appears to me to epitomise the 
Punjab view which provides sufficient safeguards 
in upholding the purposes of the Berar Land 
Revenue Code and which I prefer to the highly 
technical rule which prevails in the Allahabad 
High Court and which, with respect, I consider 
must work with undue harshness. 

[5] In the result the appeal fails and is dis¬ 
missed with costs. ' 

D.H. Appeal dismissed. 


A. I. R. (36) 1949 Nagpur 346 [C. N. 137.] 

Mangalmurti J. 

Delansingh Ganpatsingh — Judgment-debtor 
— Appellant v. Darbarilal Moolchand and others 
— Respondents. 

Misc. Second Appeal No. 274 of 1943, Decided on 
18th October 1948, from order of Addl. Diet. Judge, 
Saugor, D/• 12th August 1943. 

(a) Transfer of Property Act (1832), S. 60, last 
para — Piecemeal redemption — Release by mort¬ 
gagee of portion of mortgaged property_Partial 

redemption not justified — Mortgagee entitled to 
exercise his rights even after preliminary decree 
for foreclosure but before fioal decree. 

The indivisibility of mortgage cannot be broken 
except only in the case when a mortgagee acquires 
share in mortgaged property. The fact that the mort¬ 
gagee releases part of the property mortgaged doe 3 not 
justify partial redemption as to the rest. What the 
mortgagee could have done in this respeat before the 
passing of the preliminary decree for foreclosure he can 
do even after obtaining that decree (mt before the final 
decree: A. I. R. (5) 1918 Mad. 1030 (F. B ), Rel. on. 

• [Paras 2 & 3] 

Annotation : (*45-Com.) T. P. Ac?, S. 60, N. 43, 
Pt. 8. 

(b) Transfer of Property Act (1882), S. 82— Mort^ 
gagor not to claim contribution in mortgagee’s 
suit for foreclosure — Separate suit necessary. 

The question of contribution under S. 82 has noth¬ 
ing to do with the mortgagee. The mortgagor cannot 
claim it in the su t for foreclosure but mu9t file a 
separate suit for it. (Para 4] 

Annotation : ( 45 Com.) T. P. Act, S. 82, N. 24. 

H. N. Choudhary — for Appellant. 

A. It. Halve and Fida Hussain — for Respondents 

1 to 4 arid 5, respectively. 

Judgment.—One Mulchand, the predecessor, 
in-title of respondents 1 to 4, namely Darbarilal,. 
Nanhelal, Hiralal and Kanhaiyalal, tyid obtain¬ 
ed a preliminary decree for foreclosure against 
defendant-appellant 1 Delansingh in respect of 
-III- anna village share of Bhajia, Thereafter 
Delansingh sold half of his share, i.e. -/-/6 pies 
share, in the hypothecated property to one 
Pulandarsingh, and on the application of res¬ 
pondents 1 to 4 the purcharser Pulandarsingh 
was brought on record as defendant 2. They 
later on released the share purchased by Pulandar¬ 
singh on receipt of Rs. 50 in all from him and 
subsequently obtained a final decree for foreclo. 
sure for the decretal amount against the remain¬ 
ing half share in the possession of Delansingh. 
Delansingh, therefore, filed an appeal before the 
Additional District Judge, Saugor, contending 
that (he act of release of the share sold to 
Pulandarsingh would justify partial redemption 
as to the rest, and as the decree-holders had 
already received payment of the decretal amount 
proportionate to the remaining share no foreclo¬ 
sure decree ought to have been passed against 
him so far as the half share in his possession was 
concerned. 
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[ 2 ] The last paragraph of s. 60 , T. P. Act is, 
however, a complete answer to his objection. 
"That paragraph lays down that it is only where 
a mortgagee has acquired, in whole or in part, 
the share of the mortgagor that a person in- 
terested in a share only of the mortgaged pro- 
perty would be entitled to redeem hi3 share only 
on payment of a proportionate part of the 
amount remaining due on the mortgage. Mulla 
in his Transfer of Property Act ( 2 nd Edn. 1936 
at page S66) remarked: 

“In the last paragraph the word ‘only’ has been in¬ 
serted to overrule cases which have erroneously held 
that a surrender by a mortgagee of a part of his secu- 
. rity destroys the integrity of the mortgage, and justifies 
partial redemption.” 

Dr. Gour in his Law of Transfer (7th Edn. 

vol 2 at page 995 in paragraph 1591) says : 

“The addition of the word ‘ouly’ in the last para¬ 
graph was added (made) to overrule a Bombay decision 
in which the Court, in spite of the provisons of this 
seotion construed as inexhaustive, had permitted 
piecemeal redemption merely because the mortgagee 
had released some of the mortgaged properties from his 
mortgage. The amendment makes it clear that the in¬ 
divisibility of a mortgage cannot ba broken except only 
in the ca>e when a mortgagee acquires a share in the 
mortgaged property.” 

Even before this insertion of the word ‘only’ in 
the last paragraph the Full Bench of the Madras 
High Court in Perumal Pillai v. Raman 
Ohettiar, 40 Mad 968 : (a. I. B. (6) 1918 Mad. 
1030), had held that a mortgagee voluntarily 
releasing from the suit a portion of the mortgaged 
property is not bound to abate a proportionate 
part of the debt and is entitled to recover the 
whole of the mortgage amount from any portion 
of the mortgaged property. 

[3] It is now clear that the fact that the 
mortgagee releases part of the property mort¬ 
gaged does not justify partial redemption as to 
the rest. What the mortgagee could have done 
in this respect before the preliminary decree he 
could do even after obtaining that decree. 

[ 4 ] The learned counsel for the appellant then 
complained that his right to olaim contribution 
from the purchaser Pulandareingh under S. 82; 
•T. P. Act would be prejudiced by this aot of the 
respondents of releasing the share of the property 
sold to him. The eale deed is not on record and 
the terms of the sale are not known. So the 
purchaser Pulandarsingh’s liability to contribute 
cannot be determined, nor is it necessary for me 
to do so in this case. I may only quote here 
what the learned author Mulla has observed .on 
the point in his Transfer of Property Act (2nd 
Edn. 1936 at page 490 ): 

"If the mortgagor sells part of the mortgaged pro¬ 
perty and retains part, and the mortgage debt is re¬ 
alized by the sale of the part retained by the mortgagor, 
the mortgagor’s share cannot olaim contribution. The 
•reason for this is dear, for the mortgagor who has sold 
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shares to others cannot derogate from his grant by 
calling upon the others to contribute to the discharge 
of the mortgage. But if tho mortgagor has sold only 
the equity of redemption of part of the property, bis 
vendee is in the position of a co-mortgagor and the 
mortgagor can claim contribution against him.” 

This question of contribution would be, however, 
a matter between the appellant Djlansingh and 
the purchaser Pulandarsingh and it has nothingi 
to do with respondents 1 to 4. The cause of 
action being different the appellant Delansingh 
will have to file a separate suit for it. 

[5] The result is that the appeal fails and is 
dismissed with costs. 

D.H. Appeal dismissed. 


A. I. R. (36) 1949 Nagpur 347 [C. N. 138.] 

Padhye J. 

Wamayi Vishwanath Dhote — Plaintiff — 
Applicant v. Balwantrao and others — Res¬ 
pondents — Non-Applicants. 

Civil Revn. No 617 of 1917, Decided on loth Sep¬ 
tember 1948, from order of Civil Judge, 2nd Class. 
Katol, D/- 8;h November 1947. 

Court-fees Act (1870), S. 7 (iv) (c) and Sch. II, 
Art. 17 (vi) — A gilting property to B— Subsequent¬ 
ly C taking mortgage of same property—Suit by G 
on mortgage — B impleaded as one of defendants 
but discharged on his claiming paramount title as 
donee — Mortgage decree and sale in execution — 
Suit by Btor declaration of title and for injunction 
restraining defendants from disturbing his posses¬ 
sion — Suit held was governed by S. 7 (iv) (c) and 
not by Sch. II, Art. 17 (vi). 

A gifted his property to B. Subsequently C took 
a mortgage of the same property. C brought a suit on 
the mortgage impleading B as one of the defendants 
but later B was discharged ns he claimed paramount 
title being donee from A. Tbe suit was decreed agaiDSt 
other defendants. Apprehending the mortgage decree 
as a cloud on hia titlo and the purchasers of the pro¬ 
perty likely to disturb his possession B brought a suit 
for a declaration that he was tho owner of the property 
and restraining the defendants from disturbing his 
possession : 

Held that on tho plaint as it stood the relief for in¬ 
junction was a consequential relief based on the grant 
of declaration. Hence court-fee wa3 payable under 
S. 7 (iv) (o) and not under Sch. II, Art. 17 (vi). A.I.R. 
(19) 1932 All 485 (F.B.) ; A. I. R. (33) 1946 Nag. 30 ; 
A. I. R. (25) 1938 Oudh 201 and A. I. R. (25) 1938 Cal. 
865, Rel. on. [Para 8] 

Annotation : (’44-Com.) Court-fees Act, S. 7 (iv) (o) 
N. 1, 4. 

R. G. Siras —for Applicant. 

B, N. Qadgil— for Non-Applicants Nos. 1 to 3. 

W. B. Pendharkar, Government Pleader 

—for Provincial Government. 

Order. — The question involved in this revi¬ 
sion is the amount of proper court-fees to be paid 
on the plaint. The learned Judge of the lower 
Court has held that the plaintiff should pay court- 
fees on the amount of Rs. 4250 as the plaintiff has 
valued his olaim for a declaration at Rs. 4200 
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and his relief for injunction at Re. 50. The plain, 
tiff has however paid a court-fee stamp of Rs. 20 
for declaration and of R9. 6 10-0 for injunction. 

[ 2 ] Tne material allegations in the plaint on 
which court-fees are to be valued are these. The 
property in suit consisted of a malik makbuza 
field No. 240 at mauza Rohana and a house in 
the same village, admittedly belonging to one 
Deorao Piearam. On 16 th February 1928 Deorao 
gifted this property in favour of his sister’s son 
Jagannath and placed him in possession of that 
property. On 30th September 1929, defendants 1-3 
took a mortgage of Deorao’s property and in¬ 
cluded in that mortgage the property in suit. 
"Whether that property was included fraudulent¬ 
ly or not is a question of merits with which I 
am not concerned at present. 

[3] The mortgagees (defendants 1-3) instituted 
civil suit No. 24 -a of 1942 for the enforcement of 
the mortgage dated 30th September 1929 against 
6 defendants and claimed a mortgage decree 
against them all. 

[4l This suit was decreed against defendants 
1-6 but Jagannath who was impleaded as one of 
the defendants was discharged as be pleaded a 
paramount title being a donee from Deorao 
under a gift deed dated 16th February 1928, that 
is, prior to the mortgage dated 30th September 
1929 on which the mortgage suit was based. As 
the plaintiff (Jagannath) apprehended that the 
mortgage decree is a cloud on his title and that 
defendants 5 and 6, the purchasers of the pro¬ 
perty in suit are likely to disturb his possession 
in execution of the mortgage decree, he filed the 
present suit for the relief of declaration and in¬ 
junction. The relief is prayed in the following 
words : 

“The plaint iff prays for a decree against the defen¬ 
dant for a declaration that ho is the owner of the pro¬ 
perly described in para. 1 of the plaint and restraining 
defendant? 4 «nd 5 from disturbing the possession of 
the plaintiff and that the costs of the suit be decreed 
against defendants 1-5.” 

This is the plaint on which a proper court-fee 
is to be determined. 

[5l The questions of court-fees and jurisdic¬ 
tion must be decided on the plaint as it stands. 
It is not for the Court to decide whether the 
relief has been properly claimed, namely whe- 
ther the relief of injunction in the case is neces¬ 
sary to be asked as a consequential relief or 
whether it is superfluous. It i9 for the plaintiff 
to decide for himself whether the trial should 
proceed on the plaint as it stands or whether he 
should amend the plaint. 

[6] The question is whether the plaint as it 
stands falls for purposes of court-fees under 
S. 7 (iv) (c), Court-fees Act or whether it falls 
under Art. 17 (iv) (vi ?) of Sch. n, Court-fees Act. 


[ 7 ] The best guide to deoide this point is fur¬ 
nished by the Full Bench decision in Kalu Bam 
V. Ba.hu Lai, 54 ALL. 812 : (A. I. R. (19) 1932 
ALL. 485 F. B.) where their Lordships of the 
Allahabad High Court have laid down : 

“In our opinion, the expression ‘consequential relief’ 
in S. 7 (iv) (c) means some relief which would follow 
directly from the declaration given, the valuation of 
which is not capable of being definitely ascertained and 
which i9 not specifically provided for anywhere in the 
Act and cannot be claimed independently of the decla¬ 
ration as a substantive relief.” 

And Chitaley andS. Appu Rao in their learned 
commentary on the Court-fees Act (p. 149) have 
expressed their disagreement with the aforesaid 
observation and have suggested that the conee- * 
quential relief must be one which would follow 
directly from the declaration given. Other con¬ 
ditions suggested by them are that a declaratory 
relief must be the main and basic relief in the 
suit and that the further relief must be inoideD- 
tal to the declaratory relief. This evidently 
means that where the second relief is quite inde- 
pendent of the first and thus can be either 
granted or refused apart from the relief or 
declaration, it is not a consequential relief. A 
distinction must be made between an indepen¬ 
dent relief and a relief to which a plaintiff would 
necessarily be entitled on the basis of the decla¬ 
ration. These are the tests which are to be 
applied in a case such as the present in order to 
determine the amount of requisite court-fees. 

[8] On going through the plaint it is quite 
clear to any one that in the present case the 
relief for injunction is a consequential relief 
based on the grant of declaration. Other tests 
laid down by the learned Judges of the Allaha¬ 
bad High Court in Kalu Ram v. Babu Lai, 

54 ALL 812 : (A. I. R. (19) 1932 ALL 485 F. B.) 
and even those which are suggested by the 
aforesaid learned commentators are fulfilled in 
the present case. Evidently the plaintiff would 
not be entitled to a relief of injuction against 
defendants 4 and 6 unless the relief of declara¬ 
tion is granted to him and once the relief of 
declaration is granted, the other relief would 
necessarily follow without any further proof. 
Thus it is clear that the plaintiff’s suit is for a 
declaration and a consequential relief. 

[9] There are numerous decisions of tbi3 and 
other High Courts that such a suit falls under 
S. 7 (iv) (c) of the Court-fees Act and court-fee3 
must be paid on the valuation put by the plain¬ 
tiff. It is needless for me to go through the entire 
case-law as this Court has itself decided that 
point more than once and they are all taken 
note of and followed in a recent Division Bench 
decision of this Court in Batansingh v. Baghu- 
rajsingh, I. L. B. (1945) Nag. 976: (A. I. B. 

(S3) 1946 Nag. 30.) 
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[10] In Bepin Singh v. Bhagwan Singh 

14 Luok. 176: (A. I. R. (25) 1938 Oudh 201 F. B.) 

the question referred to a Full Bench was— 
“When a plaintiff not party to a decree seeks a dec¬ 
laration that he is not bound by that decree or that a 
decree-holder cannot proceed against certain property, 
is he seeking to obtain a declarator; decree where con¬ 
sequential relief is prayed within the meaning of S. 7 
(iv) (o) of the Court fee3 Aot and is he therefore bound 
to pay oourt-fees accordingly?" 

The learned Judges of the Chief Court at Luck, 
now have considered a number of decisions of 
different High Courts which were brought to 
their notice and the answer that they gave was 
in those words: 

“The question whether a decree sought by a plain¬ 
tiff is a mere declaratory deoree without any conse¬ 
quential relief ooming under Art. 17 (iii) of the second 
aohedule of the Court-fees Act or whether it is a 
deoree with consequential relief governed by S. 7 (iv) 
Co) of the Court fees Act, depends not on whether or 
not the plaintiff was a party to the decree which he is 
seeking to avoid but on whether or not the relief 
claimed comes under S. 42 of the Speoifio Belief Act.” 

There is no doubt that in the present case the 
consequential relief of injunction does come 
under 8. 42, Specific Relief Act, and therefore 
for purposes of court-fees the case would fall 
under s. 7 (iv) (c) of the Court-fees Act. 

[11] In Anath Nath Banerji v. Sree Sree 
Kalimata Thakurani, I. L. R. (1938) 2 cal. 64: 
(A. I. B. (26) 1938 Cal. 865) the reliefs claimed 
were for a declaration that certain properties 
are debatlar and for a perpetual injunction res¬ 
training the defendants from appropriating any 
income of the said properties and for withdraw¬ 
ing certain money from the bank. It was held 
that it was a suit for a declaration with a conse¬ 
quential relief falling under 8. 7 (iv) (c) of the 
•Court fees Aot and that Sch. II, Art. 17, cl. (vi), 
has no application in respect of the said two 
reliefs. 

[12] The result of the examination of the 
question is that the order of the lower Court 
calling upon the plaintiff to pay ad valorem 
court-fee stamp on the plaint as it stands is 
correct and must stand. 

[18) The learned Government Pleader who ap- 
peered for the Dominion of India supported 
the order of the lower Court. 

[14] The revision is dismissed with costs. 
Counsel’s fee Bs. 16. 

D. H. Revision dismissed. 


A. I. B. (36) 1949 Nagpur 349 [G. N. 139.] 

Sarwate J. 

R. K. Mishra — Applicant v. Kundanlal 
Shahni and another — Non-Applicants. 

Civil Revn. No. 180 of 1946, Decided on 3rd August 
3048, from deoree of let Addl. Dist. Judge, Jubbulpore, 
JD/- 18th January 1946. 


(a) Civil P. C. (1908), S. 115 — Objections to 
validity of award—Court rejecting objections and 
passing decree in accordance with award — Revi¬ 
sion not maintainable. 

Objections to the validity of an award cannot be 
raised by way of revision where the Court having con¬ 
sidered and rejeoted them passes a decree in accordance 
with the award. The fact that the Court ba9 come to a 
wrong conclusion in deciding the objections will not 
mean that it has acted without jurisdiction or with 
illegality or material irregularity : Case law discussed. 

[Paras 11 and 13] 

Annotation : (’44-Com.), C. P. C., S. 115, N. 20, 
Pt. 2. 

(b) Arbitration Act (1940), S. 14 (2)—More arbi¬ 
trators than one — Filing of award in Court by all 
not necessary. 

Where there are more arbitrators than one and none 
of them is appointed as an umpire it is not necessary 
that all should join in causing the award to be filed 
under S. 14 (2). Even one of them is not precluded from 
filing the award: A. I. R. (32) 1945 Nag. 117; A. I, R. 
(32) 1945 Pat. 140; A. I. R. (14) 1927 Rang. 197 and 
A. I. R. U) 1914 Sind 90, Bel. on. [Paras 20 and 23] 

Annotation: (’46-Man.) Arbitration Act, S. 14 N. 2. 

T. P. Naik and M. R. Bobde — for Applicant. 

B. Kaushalcndra Bao — for Non-Applicants. 

Order. — This application in revision is 
against a deoree of the First Additional District 
Judge, Jubbulpore, which reversed the decree of 
the Second Sub-Judge, Second Class, Jubbulpore, 
in a suit for filiDg the award. The first Court upon 
an application made to it under S. 14 (2), Arbi¬ 
tration Act (Act X [10] of 1940) found that the 
award was invalid and liable to be set aside and 
accordingly dismissed the suit. On appeal the 
Additional District Judge has found that the 
award was valid and not liable to be set aside 
on any of the grounds urged and has made a 
decree in terms of the award. This application 
in revision is by the defendant who thereby seeks 
to have the decree of the appellate Court set 
aside and that of the first Court restored. 

[2] Kundanlal Shahni, non-applicant 1 here, 
and the applicant R. K. Mishra were, it is alleg¬ 
ed, partners in a business carried on at Jubbul¬ 
pore under the name of ‘‘Shahni & Co.” The 
business was as restaurateurs, bakers and con¬ 
fectioners. The main centre of the business was 
in Sadar Bazar, Jubbulpore, but the business 
was also carried on at Khamaria and two other 
plaoes, Neemkheda and the railway station. 
Originally, it is alleged, there were 3 partners bufc 
after some time one of the partners dropped out 
and R. K. Mishra and Kundanlal then continu¬ 
ed to carry on the business. On 5th June 1943 
they agreed to refer the dispute between them 
to 6 persons and drew up an agreement which 
is Ex. P-1. This agreement provides for the ap¬ 
pointment of the five persons Munshi Rai 
Shahni, N B Mankodi, Chhotelal, K. C. Mehta 
and Pyarelal as arbitrators. The arbitration 
agreement also reoites that in respect of the 
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business at Ebamaria the parties had come to 
an agreement anil Kundanlal Shabni was to pay 
R3. 500 to R. K. Mishra and take ever complete 
charge of the business at Khamaria and R. K. 
Mishra on receipt of that amount was to relin¬ 
quish hi3 right with respect to profit or loss in 

that business. The agreement further provided: 

“We both will accept the award whatever is given by 
the arbitrators in accordance with the talk that has 
been settled in the presence of the arbitrators after 
goirg through the accounts of Restaurant, Aerated 
Water Factory and Bakery of Shahni and Co. of Sadar. 
We will net have any objection thereto.” 

[3] It appear^ that at the time when the arbi¬ 
tration agreement was executed the five person3 
named a3 arbitrators were present and the 
parties had discussed the points of differences 
between them in the presence of those persons 
and after having arrived at an agreement be¬ 
tween themselves in respect of the Khamaria 
business, they decided to make a reference in 
respect of the business at Sadar Bazar. 

[ 4 ] Though the five perrons named had agreed 
to act as arbitrators, one of them, viz., Pyarelal, 
left Jubbulpore soon after 6th June 1943, Iu his 
place another gentleman V. S. Rajan was ap¬ 
pointed and the five arbitrators, including 
Rajan, made an award on 6th September 1943, 
which is Ex. P-13. In this they have set out 
that they were a 

“Board of Arbitrators formed for tho purpose of 
arbitrating on the points under dispute as between 
Sliri Kundanlal Sbahni and Shri It. K. Mishra, as 
partners of Messrs. Shabni and Co., restaurateurs, 
bakers and confectioners, etc. etc., situate at Sadar 
Bazar, Jubbulpore Cantonment.” 

Then, they set out the points for decision and 
their findings on them and then concluded the 
operative part of the award as follows : 

“We unanimously find and record herewith that the 
alleged partnership as between Messrs Kundanlal 
Shahni and R. K. Mishra hasceased to function assuch 
on 6th April 1943, on which date Shri R K. Mishra 
ceased taking active managing participation iu the 
running of the concern and as such deem that Shri 
R. K. Mishra is not entitled to any share in tho profits 
subsequent to that date, i. e., 6th April 1943, since 
which date the entire concern is being run under the 
direct and sole proprietorship and management of Shri 
Kundanlal Shahni.” 

[6] The application under S. 14 ( 2 ), Arbitration 
Act was made by N. B. Mankodi, one of the 
arbitrators, on 4th December 1943. In this he 
named R. K. Mishra and Kundanlal Shahni as 
defendants and describing himself as umpire 
applied for a decree in accordance with the 
award after notice to the defendants. He stated 
that he was taking steps to file the award in 
Court in pursuance of a request by Kundanlal 
Shahni which was made by a letter, dated 1st 
December 1943. 

[6] The application was opposed by R. K. 
Mishra on various grounds set out in his written 


statement, dated 6th February 1944. -He admitted' 
that the 5 persons had acted as arbitrators and 
that the plaintiff-applicant Mankodi was the 
umpire, but he urged a number of allegations 
against the arbitrators and their procedure and 
contended that the award wa3 vague, incomplete 
and indefinite and the petition was, therefore,, 
liable to be dismissed. The first Court, as already 
stated, dismissed the application. On appeal 
before the Additional District Judge the points 
which had been taken in the written statement 
a3 well as some more points which were not- 
urged in the first Court were canvassed. The 
Judge after considering the whole matter in a 
very careful and well-considered judgment cama 
to the conclusion that the award was not 
invalid for any of the reasons urged, and, there¬ 
fore, directed a decree to be made in terms of 
tho award. In the decree which was drawn he 
has set out the terms exactly in the words in 
which they are set out in the operative part of 
the award as reproduced above. 

[ 7 ] In the revision petition all the findings of 
the Additional Distriot Judge are attacked and as 
many as 26 grounds have been set out and these 
were argued before me at considerable length. 

[8] The first point that has to be considered,, 
however, is to what extent interference in revi¬ 
sion is justifiable. Looking to the scheme of the 
Arbitration Act it appears that the intention of 
the Legislature was to give finality in a large 
measure to a deoision of arbitrators and to allow 
little interference with their award. Section 17, 
Arbitration Act, provides that when a judgment 
is given in accordance with tho award, a decree 
shall follow upon the judgment so pronounced 
and no appeal shall lie from such decree except 
on the ground that it is in excess of, or not 
otherwise in accordance with, the award. Sec¬ 
tion 32 of the Act bars a suit to contest an 
arbitration agreement or award and provides 
that an arbitration agreement or award shall 
not be set aside, amended, modified or in any 
way affected otherwise than as provided in the 
Act, Section 33 provides for an arbitration agree¬ 
ment or award to be contested by an application 
to the*Court and for the Court to decide the ques¬ 
tion on affidavits or evidence as it may deem 
just. Section 39 of the Act provides for an appeal 
from certain orders specified therein and from 
no others and under cl. (vi) an appeal is provided 
against an order setting aside or refusing 
to set aside an award. It was under ibis provi¬ 
sion that the appeal to the Additional District 
Judge had been made. Sub-section ( 2 ) of B. 39 
ibid bars a second appeal from an order passed 
in appeal under that section. 

[9] The Privy Counoil in Ghulam Khan v. 
Muhammad Rassan, 29 cal. 167 : (29 I. A. 51 
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P. O.) considered the question whether in a suit 
for filing of an award interference in revision 
would be proper. Their Lordships were consi¬ 
dering the question with reference to S. 622 , Civil 
P. C., 1882 , which corresponded with S. 115 of the 
present Civil P. C., 1 E 08 . The provision as 
regards right of appeal in proceedings upon the 
filing of the award was then contained in S. 522 
of the Code of 1882 which corresponded with 
para 16 of Sch. 2 to the new Code of 1908 
and with s. 17, Arbitration Act (Aot x [ 10 ]) of 
1940. With reference to this provision that no 
appeal shall lie except on the ground that the 
decree is in excess of, or not in accordance with 
the award, their Lordships observed that in the 
case of an award a revision would be even more 
objectionable than an appeal. They pointed out 
that the arbitrators may be judges of law as 
well as judges of fact, and an error in law does 
not vitiate an award, and that when the award 
is duly made and is not corrected or modified 
and the application to set it aside is refused, the 
Judge has no option but to make a decree in 
accordance with the award ; and if he does so 
it cannot be said that he has exercised a juris¬ 
diction not vested in him by law or to have 
failed to exercise the jurisdiction so vested or to 
have acted in the exercise of his jurisdiction 
illegally or with material irregularity so as to 
justify interference in revision. 

[ 10 ] The point, therefore, arises whether when 
the decree is nob in excess of the award but 
when the award itself has been challenged, as in 
this case, as being invalid on various grounds, 
interference in revision could be invoked on the 
ground that the Court acted without jurisdiction 
in making a decree upon an invalid award. In 
other words, whether objections to the validity 
of the award can be urged in revision. The 
jurisdiction to determine questions relating to 
the validity of an award is given to the Court 
upon an application for filing the award under 
S. 14 ( 2 ), Arbitration Aot or upon an application 
under s. 33 for challenging and setting aside the 
award ; and then it i9 given to the appellate 
Court in oases in which an appeal is allowed. 
But in all oases a second appeal has been bar¬ 
red. The grounds for setting aside the award * 
may be all or any of those as have been urged 
in this case, namely, that the appointment of 
one arbitrator V. 8. Rajan was not properly 
made, that Rajan was not present at the meet¬ 
ing of the arbitrators on 29th August 1913 at 
which decision was taken upon an important 
point, that the arbitrators did not follow the 
proper procedure, that they were guilty of mis- 
conduct and corrupt practices, that their pro- 
ceedings were conducted with auspicious haste 
and were not in consonance with natural justice, 


that the award relates to matters not referred 
to them for adjudication, and that they have 
not completely adjudicated upon the matters 
which were feferred or that the award is vague 
and uncertain. 

[11] The Courts had jurisdiction to deter¬ 
mine these matters and, therefore, had juris- 
diction to determine them according to their 
best judgment whether that turns out to bo 
right or wrong. That they have come to a, 
wrong decision will not mean that they have 1 
acted without jurisdiction or with illegality or 
material irregularity and no interference in 
revision could, therefore, be invoked upon the 
grounds of objections taken to the validity of 
the award. It is possible, however, for the 
Courts to commit some illegality or material 
irregularity in the matter of their own proceed¬ 
ings upon the admission and hearing of the 
application or in the process of arriving at their 
decisions upon the objections raised. For in¬ 
stance, an application may bo enteitained after 
expiry of the period of limitation, or at the 
hands of a person not authorised to file it or in¬ 
admissible evidence may be admitted or material 
and relevant evidence may be shut out or tbe 
Judge in formulating his decisions on the points 
at issue may allow himself to be influenced by 
extraneous or irrelevant considerations. In these 
and such other matters, it may be possible to 
urge that the Judge has acted illegally or with 
material irregularity in the exercise of his juris¬ 
diction which may give a ground for interference 
in revision. 

[ 12 ] In Sat Bharai v. Jamiat Rai, l i Lab. 
165 : (A, I. R. ( 20 ) 1933 Lah. 426) a case under 
para. 16 of Sch. 2 , to tho Civil P. C., 1908, 
corresponding to 8. 17 , Arbitration Act (Act x 
[10] ) of 1940, it was said that the whole law 
of references, awards and decrees following upon 
the awards was highly technical and a limited 
right of appeal was allowed from the decree 
following upon an award and tbe fact that such 
an appeal was allowed, closed tho door to a 
revision. It was further held that it did not 
follow that because an appeal was not allowed 
on certain points the door was reopened but 
rather the reverse. On this reasoning, when sub- 
s. (2) of S. 39, Arbitration Act, 1940, bars a 
second appeal on matters made appealable 
under sub-s. ( 1 ) of that section, that bars revi- 
sional jurisdiction also. 

[13] Kanhaiya Lai v. Shoa Lai, A. 1 . R. 

(22) 1935 Pat. 16 : (162 I. c. 638) was a case in 
which the question of invalidating of an award 
was sought to be raised in revision and it was 
held that the Court had jurisdiction to decide 
whether the arbitrator’s conduct amounted to 
misconduct or not and whatever view is taken 
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of the matter, no revision lies, for no question 
of jurisdiction arises in that aspect of the mat¬ 
ter. In Baldeo Sahai v. Ahdur Rahim , 7 Luck. 
642: (ai.B. (19) 1932 Oudh 156) the reference 
to arbitration was made in a pending suit 
in which one of the plaintiffs was minor 
and objection to the validity of the award 
was raised on the ground that leave of the 
Court had not been taken by the next friend 
for reference on behalf of the minor. The 
Court passed a decree in terms of the award. 
It was held that the decree was final and was 
not open to appeal or revision. To the same 
effect is the decision in Krishna Behari v. 
Mohamad Jsmal, A. I. R. (20) 1933 Oudh 327 : 
(150 1 . C. 291). In short objections to the in¬ 
validity of the award cannot be raised by way 
of revision where the Court haviDg rejected them 
has passed a decree in accordance with the 
award : Jafary - Abdul Ghafoor , A. I. R. (30) 
1943 Oudh 304 : (208 I. C. 187). 

[ 14 ] The learned Additional District Judge 
has discussed the evidence about V. S. Rajan’s 
appointment in para G of his judgment and has 
come to the conclusion that the appointment 
was made by the parties to the reference and 
wbb valid. In para 7 he points out that though 
Rajan was not present in the meetings of the 
arbitrators on 25th August 1943 and 29th August 
1943, no judicial decisions were formed by the 
arbitrators on those days and at the next meet¬ 
ing, when Rajan attended, he was explained in 
the presence of the parties all that had been 
discussed in the previous meetings and thence¬ 
forward all the arbitrators attended all the meet¬ 
ings and gave the award unanimously. Both the 
Courts have found that on 6th September 1943 
Kapur and Kishorilal, the two accountants of 
Shahni and Company, were present at the meet¬ 
ing of the arbitrators but they were there only 
to explain the account books to the arbitrators 
and not. to advise them about the judgment to 
be formed on those account books and this was 
not a ground for invalidating the award. Both 
Courts have also found that the defendant’s 
allegation that the arbitrators had been offered 
bags of sugar as bribe was not true. 

[ 15 ] In paras 10 , 11 and 12 of his judgment 
the Additional District Judge has discussed and 
held that no misconduct on the part of the 
arbitrators was proved and that certain irre¬ 
gularities of procedure which were committed 
did not vitiate the award. The irregularities 
found were that Kundanlal’s statement had 
been recorded by the arbitrators but it was not 
placed in the record of their proceedings and 
that the arbitrators had not marked and retain¬ 
ed the account books inspected by them but had 
returned them to Kundanlal. It has been found 


that the arbitrators did apply their minds to 
the questions referred to and the defendant was 
allowed adequate opportunity to represent his 
case and there was no undue haste in the pro¬ 
ceedings. In para. 15 of his judgment he has 
diecussed that the defendant had not given any 
particulars in what respects the award was 
incomplete and in para. 19 he has pointed out 
that though the arbitrators did not work out 
the exact amount due by or to the defendant, 
they found that the account books of Shahni 
and Company were regularly maintained and 
were reliable and they also determined that the 
defendant should be deemed to have ceased to 
be a partner from 6th April 1943. That on these 
findings the calculation of the amount due from 
the entries in the account books was a mere 
ministerial act and the award could not, there¬ 
fore, be considered to be incomplete. In para. 16 
the learned Judge has pointed out that the 
reference to arbitrators was limited to the busi¬ 
ness of Sadar Bazar, did not include the question 
relating to the business carried atNeemkheda and 
the Railway Station and the award made was 
relating to Sadar Bazar only. The award was 
not, therefore, in excess of the terms of reference. 

[ 16 ] If the operative part of the award is 
read with the preamble, it is clear that the 
arbitrators were considering the dispute concern¬ 
ing Sadar Bazab only and made their award 
relating to that business alone. They referred to 
the settlement between the parties about Khama- 
ria business only as a material piece of evidence 
upon which they formed their conclusion that 
the date of severance of the defendant's con¬ 
nection with Sadar Bazar business should be the 
same date (6th April 1943) as the parties them¬ 
selves had fixed the date of severance of the 
defendant’s connection with Khamaria business 
in making the settlement. 

[17] All these above-mentioned points have 
been discussed thoroughly and with care by 
the learned Additional District Judge and no 
attempt has been made here to show that the 
decision on any point was reached capriciously or 
without bearing in mind the evidence that was 
produced in the case. The points were argued 
before me as though I was sitting here as a 
Judge of fact and had to form my own con¬ 
clusions upon the questions affecting the validity 
of the award. Revision on these points being 
incompetent it would be, to use the words of 
their Lordships of the Privy Council in Ghulam 
Khan v. Muhammad Hassan, 29 oal 167: (29 
1. A. 51 P. C.), a work of supererogation to dis¬ 
cuss all those objections over again. 

[18] N. B. Mankodi presented the application 
at the instance of Kundanlal Shahni, the non¬ 
applicant, describing himself as the umpire. 
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Out of the five arbitrators he seems to have been 
regarded as a man of greater experience and 
intelligence. He was, therefore, expeoted to take 
a leading part in oonvening meetings of the 
arbitrators and in conducting the proceedings 
at such meetings. He also reoorded the minutes 
of the meetings. Due to this prominent position 
enjoyed by him, he seems to have been styled 
as an umpire. According to the arbitration 
agreement, he was one of the five arbitrators 
and nothing more. He took part in all the pro¬ 
ceedings as one of the appointed arbitrators 
and never functioned as an umpire. There was 
also no occasion for this because the award was 
made by all the five arbitrators unanimously. 
His description of himself as umpire which was 
also accepted by the defendant-applicant did not 
give him that status and the application under 
8. 14 (2), Arbitration Act, should be taken to 
have been presented by him in his capacity as 
one of the arbitrators. 

[19] It has, therefore, been contended on 
behalf of the applicant that the presentation 
should be deemed not to have been according to 
law because S. 14 (2), Arbitration Act, requires 
that the application for filing the award should 
be oaused to be made by "arbitrators or um¬ 
pire”. This contention was not raised in the 
Courts below. It is a new point taken for the 
first time in the grounds of revision in this 
Court. Though all the arbitrators who Tnade the 
award did not join in making the application for 
filing it, they all seem to have supported the act 
of N. B. Mankodi in making the application. 
Besides Mankodi, the remaining four also were 
called as witnesses. Three of them, Rajan, Mehta 
and Chotelal, have given evidence in support of 
the application. The fourth, M. R. Shahni, was 
not examined because the defendant who had 
called him did not want to take his evidence. 

[20] If there is only one arbitrator the appli¬ 
cation made under S. 14 (2) would necessarily 
be made by him alone, though the section speaks 
of “arbitrators”. This would be according to the 
general rule of construction in S. 13, General 
Clauses Act, that unless there is anything repug. 
nant in the subject or context, words in singular 
shall inolude the plural and vice versa,. Is there 
anything then in S. 14 (2), Arbitration Aot, to 
show that the Legislature intended that if the 
arbitrators are more than one, it was necessary 
for all of them to join in making the applica¬ 
tion ? It may be that the award is by a majo¬ 
rity. In such a case the arbitrators who did not 
agree to the award will not be expected to join 
in the application for filing it. Would it be 
necessary in such a case that all those arbitrators 
who joined in making the award should also join 
in the application for filing it in Court ? It ap- 
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pears that this is not necessary. Rule 7 of the 
rules framed under 8. 44, Arbitration Act, by this 
Court provides that: 

“the arbitrator or umpire or any of the parties to the 
arbitration may cause the award.to be filed in 

Court.” 

The rule seems to indicate that even ono arbitra¬ 
tor is not precluded from filing an award in 
Court under S. 14, Arbitration Act. This was the 
view expressed by Puranik J., in Narayan 
Bhawu v. Dewaji Bhawu , I. L. R. (1945) Nag. 
323 at p. 326 : (A. I. R. (32) 1945 Nag. 117). The 
point was not, however, specifically raised for 
decision in that case. 

[21] In Baghubir Pcindey v. Kaulesar Pan - 
dey t 23. pat. 719: (A.l.R. (32) 1945 rat. 140), where 
the arbitration agreement between the parties 
required that the award must be a unanimous 
decision of the arbitrators, it was held that if all 
the arbitrators have joined in the deliberation and 
have agreed in a certain decision, then the 
award is binding on the parties even though 
one of the arbitrators accidentally, inadvertently 
or deliberately did not sign the award. This 
means that the law requires the arbitrators to 
act together in the matter of forming their judg- 
ment and once they have done so, the further 
formalities like signing the award or filing it are 
merely in the nature of ministerial acts so that 
if any of them have failed to do them, that 
should not vitiate the award or prevent it from 
being effective. 

[22] Section 14, Arbitration Act of 1940, is cor¬ 
responding to S. 11, Arbitration Aot of 1899. In 
a case before the Rangoon High Court arising 
under the last mentioned provision, Khatiza 
Bee Bee v. I . E. Abowalh , 5 Rang. 171: (a.I.r. 
(14) 1927 Rang. 197), the award was forwarded to 
the Court by one arbitrator though in the rule 
framed by that High Court the word "arbitra¬ 
tors” was used. Referring to the objection of the 
respondent’s counsel, Chari J., observed : 

“His first objection is that R. 1, contemplates that all 
the arbitrators should join in forwarding the award to 
the Court whereas the award in this case was forwar¬ 
ded by Mr. Patker on behalf of a single arbitrator. This, 
in my opinion, is not a sound objection and any one 
arbitrator can on behalf of himself and the others send 
the award to the Court. Such a procedure is a sufficient 
compliance with the provisions of the Act.” (page 173). 

[23] Under the corresponding provision in 
para. 10 of Sch. II to Civil P. C., 1908, the Sindh 
Judicial Commissioner’s Court has taken the view 
that in “causing the award to be filed” at the 
request of a party, the arbitrators are not acting 
judicially but are performing a purely ministe¬ 
rial act which can be legally performed by one 
of their number: Shamdas Teumalv. Khiman - 
mal, A. I. R. (l) 1914 Sind. 90 : (8 S. L. R. 302). 

I thus find that there is no substance in the ob.‘ 
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jeetion raised by the applicant to the filing of the 
award. 

[24] The Additional District Judge has drawn 
up the decree in terms of the operative part of 
the award but whereas in the award the opera- 
tive part read with the preamble shows definitely 
that the award was intended to be in respect of 
Sadar Bazar business only, in the decree, the 
preamble not having been reproduced, the ope¬ 
rative part reads as if the decree was intended 
to operate on the business of Shahni and Co., at 
all places where the applicant was a partner. 
The decree is not really in excess of the award. 
It is only necessary to add the words “at Sadar 
Bazar, Jubbulpore” in the decree to make it 
perfectly clear that its scope was limited by the 
award to Sadar Bazar business only. The words 
will accordingly be inserted in the decree of the 
Additional District Judge between "the alleged 
partnership" and "as between Kundanlal Shahni 
and R. K. Mishra" and between the words "in 
the running of the concern" and "and such R. K. 
Mishra i3 not entitled" and between the words 
"since which date the entire concern” and "i3 being 
run under the direct and sole proprietorship”, 

[25] Except for this correction of clerical 
omissions in the decree, no interference is called 
for with the decision of the Additional District 
Judge. The application in revision is, otherwise, 
dismissed with costs. 

D-H. Revision dismissed. 
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Bose Aq. C. J. and J. Sen J. 

Ramgopal Raghunathdas and others _ 

Plaintiffs — Appellants v. Ramchandra 

Krishnarao Singru — Defendant No. 1 _ 

Respondent. 

Second Appeal No. 522 of 1944, Decided on 23rd 
August 1948, from appellate decree of Dist. Judee 
Wardba, D/- 15th April 1944. * 

(a) Transfer of Property Act (1882), S. 58 (b) _ 
Mortgagor stipulating to pay amount by instal¬ 
ments—In default mortgagor to repay it by selling 
mortgage property — Express personal covenant 
contained in first clause is not excluded by second 
—Document amounts to simple mortgage. 

A mortgage deed contained the following clause: “We 
Stipulate that we will pay this amount by following 
instalments.” The deed contained a further clause. 
"If the mortgage amount is not repaid we will repay 
it by selling the mortgage property” : 

Eeld (f) the clause relating to payment by instal¬ 
ments, standing by itself, was an express covenant to 
pay personally. [p ara 9 ] 

(ii) the second clause gave the mortgagee impliedly, 
if not expressly, the right to bring the property to sale 
and therefore, the second condition in S. 58 (b) having 
been satisfied the document was a simple mortgage. 
There was nothing in this clause which impliedly 


A. I. R. 

excluded the express personal covenant contained in the 
first clause : Case law discussed and distinguished. 

[Paras 14, 17 and 23] 

Annotation:(’45-Com.) T. P. Act, S. 58, N. 29 and 30. 

(b) Transfer of Property Act (1882), Ss. 68 and 
60—Personal covenant to pay in mortgage—Mort¬ 
gagee acquiring mortgaged property — Effect — 
Right to enforce personal covenant is not barred 
unless acquisition is in consideration of extinguish¬ 
ment of debt — Property subject to simple mort¬ 
gage sold in execution of maintenance decree 
against mortgagor — Mortgagee acquiring mort¬ 
gaged property by succession from auction pur¬ 
chaser — Mortgage debt is not extinguished— 
Mortgagee can enforce personal covenant — Sec¬ 
tion 60 has no bearing on such question. 

When there is a personal covenant in a deed which 
the mortgagee is at liberty to enforce then the mere 
fact that he acquires the mortgaged property would not 
debar him from recovering his debt under the personal 
covenant unless of course the acquisition had the effect 
of extinguishing his debt, that is to say, unless it was 
acquired for that express purpose; in other words, if the 
consideration was extinguishment of the debt. But in 
cases where that is not 90 the right to recover on the 
personal covenant remains though the right to enforce 
the mortgage qua mortgage may go. [Para 28] 

Hence where a simple mortgagee acquires the mort¬ 
gaged property by succession to a person who had 
purchased the property in execution of a maintenance 
decree against the mortgagor, there is no extinguish¬ 
ment of the mortgage debt and the mortgagee is entitl¬ 
ed to enforce the personal covenant abandoning the 
security. Section 60 which deals with redemption has 
no bearing on such question: 31 All. 335; A. I. R. 
(12) 1925 Mad. 786 and A. I. R. (27) 1940 Pat. 707, 
Dxsting. [Paras 24 and 25] 

(c) C. P. and Berar Debt Conciliation Act (II 

[2] of 1933), S. 23 — Application to Board _ Board 

deciding that it has no jurisdiction to entertain it 
— Time during which such application is pend¬ 
ing can be excluded. 

Where an application is made to a Debt Conciliation 
Board which ultimately decides that it has no jurisdic¬ 
tion to entertain the application, the time daring which 
such application is pending before the Board can be 
excluded under S. 23: A. 1. R. (35) 1948 Nag. 197 and 
A. I. R. (31) 1944 Nag. 247, Rel. on. [Paras 31 and 32] 

(d) C. P. and Berar Debt Conciliation Act (II 

[2] of 1933), S. 16 — ‘Any matter pending before a 
Board 1 — Expression cannot be construed as ‘any 
matter pending before a Board which is later found 
to have jurisdiction to entertain the application 
— (Obiter). [Para 30] 

T. L. Sheode — for Appellants. 

G. J. Ohate — for Respondent. 

Judgment. — This is a plaintiffs’ appeal 
arising out of a suit in which the plaintiffs seek 
a simple money decree on the strength of a 
personal covenant in the mortgage deed. The 
facts are as follows: 

[2] One Saraswatibai obtained a maintanance 
decree against the mortgagors. In execution the 
property covered by the mortgage was brought 
to sale and was purchased by the plaintiffs. 
Before the sale was confirmed, defendant 1 offer¬ 
ed to mortgage the property to the plaintiffs for 
an advance of rs. 2.000. This was done, and 
Saraswatibai’s decree was satisfied out of the 
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money so advanced. The mortgage is dated 
4th September 1983 and is Ex. P-1. The sale was 
thereupon set aside. 

[3] Defendant 1 fell into arrears again, and 
Saraswatibai sought to execute the decree against 
the same property. She - brought it to sale for a 
seoond time and this time it was purchased by 
one Hiralal Rupji, who was a relation of the 
plaintiffs. 

[4] On 5fch January 1942 the plaintiffs insti¬ 
tuted the present suit. They relinquished their 
security under the mortgage and sought only to 
enforce what they said was a personal covenant 
in the deed. Hiralal was not joined because no 
relief was sought against the property or against 
him. He died in October 1943 during the pen¬ 
dency of the suit and the plaintiffs succeeded to 
his estate as his heirsi The estate inoluded the 
property covered by the mortgage. 

[ 5 ] The plaintiffs' claim was decreed by the 
first Court but was dismissed by the lower appel¬ 
late Court. They appeal here. 

[6] The first question which falls for decision 
is whether the mortgage-deed, Ex. p.l, excludes 
a personal covenant to repay. Before referring 
to its terms it will be relevant to refer to the 
principles which govern deeds of this kind. They 
will be found in Mulla’s, T. P. Act (Second Edi¬ 
tion), p. 337. The learned author, basing on 
certain Privy Council decisions which he has 
quoted, gives the following summary of the law: 

“(1) The loan prima facie involves a personal 
liability ; 

(2) Such liability is not displaced by the mere fact 
that security is given for the repayment of the loan 
with interest ; 

(3) The nature and terms of the security may nega¬ 
tive any personal liability on the part of the borrower. 

The learned author then continues, 

“It is accordingly a matter of construction whether 
the security is a simple mortgage. For a simple mort¬ 
gage there must be a personal covenant either express 

or implied.” 

[ 7 ] Next we refer to 8. 68 (b), T. P. Act, 
which gives the definition of a Bimple mortgage. 
Two conditions are essential, (1) that "the mort¬ 
gagor binds himself personally to pay the mort¬ 
gage money,” and (2) that he agrees in addition 

"expressly or impliedly, that, in the event of his failing 
to pay according to his contract, the mortgagee shall 
have a right to oause the mortgaged property to be sold 
and the proceeds of sale to be applied, so far as may be 
necessary, in payment of the mortgage-money.” 

[8] It is to be observed that the definition re- 
quires the presence of both conditions, first, the 
personal covenant, and secondly, in addition to 
the personal covenant, the right of the mort- 
gagee to cause the property to be sold. The 
question is whether the deed in this suit has 
these two conditions. 

[9] The covenants in the mortgage (Ex. p-l) 
relevant for the present purpose are as follows: 


“We stipulate that we will pay thi3 amount by 
following instalments.” This, standing by itself, 
is, in our opinion, an express covenant to pay 
personally. Therefore all we have to see is 
whether this covenant is either expressly or 
impliedly excluded by either the nature of the 
mortgage or by some other express covenant. 

[10] The only other clause relevant for the 
present purpose is the following : “If the mort¬ 
gage amount is not repaid we will repay it by 
selling the mortgage property.” 

[11] There is another clause which follows 
this, but we will ignore it for the moment 
because that clause is conditioned on the pro¬ 
perty being sold first. The olause is, "In case of 
deficit, we will make it good from other property”. 
This clause does not, in our opinion, come into play 
until the mortgage-property has first been sold 
and it is found to be insufficient to cover the 
debt. That being the case, we can ignore this 
clause for present purposes. 

[ 12 ] As regards the other clause which we 
have just quoted in para. 10 , there is some dis¬ 
pute as to the translation. The learned counsel 
for the defendant respondent has translated it 
as follows : “If the mortgage amount is not 
paid by sale of the mortgaged-property (we) 
will satisfy the amount.” 

[13] The argument advanced regarding this 
clause was that it excludes the personal cove¬ 
nant because it gives the mortgagor the option 
of repaying by selling the mortgaged property, 
or, as the learned counsel for the respondent 
prefers to put it, of satisfying the amount by 
sale of the mortgaged property. It was conten¬ 
ded that this indicates that the debt was to be 
satisfied in a particular way only, namely, by 
sale of the mortgage.property; and out of a 
particular property, namely, the mortgage-pro¬ 
perty. Reliance for this position was placed on 
the Privy Council deoision of Narotam Dass v. 
Sheo Pargash Singh, 10 Cal. 740 : (11 I. A. 83 
p. o.) and on Bunseedhur v. Sujaat Ali, 16 
Cal. 640 and Harlalsa v. Shaikh Rahim, 

A. I. R. (11) 1924 Nag. 63 : (70 I. C. 224). 

[14] We are not disposed to give muoh weight 
to the turn of phrase employed. It does not seem 
to us to matter whether in the mortgage-deed 
the mortgagor says, ‘We will repay by selling 
the property’ or whether the deed says that the 
mortgagee will be entitled to bring the property 
to sale. Section 68 (b), Transfer of Property Aot, 
requires that the mortgagee should have the 
right, either expressly or impliedly, to cause the 
property to be sold. We think it would have 
been idle for the mortgagor to contend in this 
case, had the mortgagees chosen to enforce 
their mortgage, that because the covenant here 
gives the mortgagor the right to repay out of 
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thi3 property therefore the mortgagees would 
have no right to bring the property to sale. Once 
it is conceded that this clause, however it may 
be phrased, gives the mortgagees impliedly, if 
not expressly, the right to bring the property to 
sale, then we are of opinion that the second con¬ 
dition in S. 53 (b) is satisfied. Therefore what 
we have to see is whether the deed is so condi- 
tioned that the personal covenant is definitely 
excluded either expressly or by necessary impli¬ 
cation, and whether tho payment is to be in a 
particular manner and, either out of a particular 
fund or out of a. particular property. 

[15] The distinction we have just mentioned 
was ignored in very early days, and Dr. Rash- 
behary Ghose quoting Morton on Mortgages, 
eays (p 83, 5th Edn.) 

“. . . noc is the refined distinction recognised be¬ 
tween instruments of this nature which express that 
the lender is to have power to sell the land, and pay 
himself, and those in which the borrower undertakes 
to sell the land and pay out of the proceeds.” 

[16] We respectfully agree that the distinction 
is not one of substanoe. Id every case the ques¬ 
tion to be decided is whether the document is in 
fact a mortgage and whether in substance tbe 
understanding i3 that the mortgagee should 
have the right to bring the property to sale. If 
those conditions are fulfilled then, whatever the 
phraseology employed, the document is a mort¬ 
gage and tho second condition in S. 58 (b) is 
satisfied. 

[17] In our opinion Ex. P-1 doe3 not exclude 
the personal covenant. Mortgage.deeds in the 
mofussil are not drawn up with the meticulous 
accuracy or phrasing employed in documents 
drawn up, say, in London or New York. Homely 
phrases are usually employed and it is impor¬ 
tant in every case to see what the parties meant 
and intended by the language they have used. 
We cannot import into this deed, seeing the 
express personal covenant whioh is contained in 
its opening phrases, an exclusion of that cove¬ 
nant by implication in tbe latter part of the 
deed. 

[18] The Privy Counoil cases of Narotam 
Dass v. Sheo Pargash Singh , 10 oal. 740 : (li 
I. a. 83 P. C-), Kalka Singh v. Paras Ram , 22 
cal. 434 : (22 I. a. 68 p. o.) and Ram Narain 
Singh v. Adhindra Nath Mukherji, 44 cal. 
888 *. (A. I. R. (3) 1916 p. o. 119), are all distin. 
guishable. In the first of these cases the docu¬ 
ment, although containing a personal covenant, 

went on to stipulate two things. First, 

“The mode of payment will be, that after paying np 
the scheduled debts, I shall first of all pay up the debt 
covered by this bond.” 

arid next, - 

“I shall thereafter appropriate the profits of the 
estate . . . ; if I do take the profits, it will be for the 
payment of this debt.” 


[19] Their Lordships held that this document 
indicated that the mode of payment would be 
by appropriation of the profits of the estate and 
also after payment of debts which had been 
scheduled earlier in the deed. They considered 
that these excluded the personal covenant because 
they expressly indicated the mode of payment, 
namely, by appropriation of the profits of the 
property for payment of these debts. That is 
not the case here. 

[20] In Kalka Singh v. Paras Ram, 22 cal. 
434 : (22 I. A. 68 P. C.), the condition was that 
the money would be paid out of the mesne pro¬ 
fits of the land. This condition is to be found on 
page 435 where the facts are set out as follows : 

‘ In the bond they had agreed that Rs. 2,000, part of 
the above, should be paid by them on f/zetr realizing 
mesne profits in respect of land for which they had 
obtained a decree.” 

Then again on p. 436 it was stated : 

“The contest in the suit was a3 to the effeot of the 
agreement in the bond that the obligation as to the 
Rs. 2000 should be discharged out of the meane profits 
when realized.” 

Their Lordships held that that sort of agreement 
indicated that payment was to be made out of a 
particular fund and therefore the personal cove¬ 
nant was excluded. 

[21] In Ram Narain Singh v. Adhindra 
Nath Mukherji , 44 cal. 388 : (A. I. R. (3) 1916 
P. C. 119) their Lordships laid down at p. 400 
the principles which we have quoted from Sir 
Dinshah Mulla’s book on the Transfer of Pro¬ 
perty Act, and they pointed out that the mort¬ 
gage with which they were dealing was a 
usufructuary mortgage in which all personal 
liability on the part of the mortgagor was ex¬ 
cluded by its terms. There the nature of the 
mortgage indicated that the personal covenant 
should be excluded because in a usufructuary 
mortgage, unless something is provided to the 
contrary, the condition normally is that the debt 
should be satisfied out of the usufruct. That, 
however, is not the case in a eimple mortgage 
because 8. 58 (b) and the cases we have referred 
to make it clear that merely because the mort¬ 
gagee is given the right to enforce his mortgage 
security by sale of the property, that does not 
exclude his right to rely also on the personal 
covenant if he so chooses. 

[22] As regards Bunseedhur v. Sujaat Ali, 
16 Cal. 540, we agree with the conclusion of the 
learned Judges in that case because, as the 
learned Judges pointed out, the mortgage bond 
itself limited the plaintiff’s means of relief to the 
mortgage.property only in the event of the 
mortgage-property being sold by auction on 
account of arrears of Government revenue or 
for any other reason. A condition of that kind, 
we agree, would exclude the personal covenant. 
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But with the utmost respeot, we are unable to 
agree with their interpretation of the Privy 
Council decision in Narotcum Dass v. Sheo 
Pargash Singh , 10 oal. 740 : (ll I. a. 83 (P.c.).) 
As Rashbehary Ghose points out at p. 84, Edn. 5 
of his Law of Mortgage in India, what the 
learned Judges omitted to notice was that in 
the Privy Council case 

“there were the important words, “and the manner of 
payment will be, &o., &o ” In other words, there was 
only an agreement to piy in a particular manner, and 
not an unqualified and unconditional promise to pay. 

[23] In Harlalsa v. Shaikh Rahim, A. I. R. 
(11) 1924 Nag. 53 : (70 I. C. 224) the mortgage- 
deed was one of foreclosure, and the stipulation 
was that if the money was not paid the property 
would be foreclosed. That again is a kind of 
mortgage which is taken to exclude the personal 
covenant unless there is express provision to the 
contrary. It falls within the purview of the rule 
which says that the nature of the deed must be 
considered in addition to phrases excluding the 
personal covenant. We hold therefore that the 
personal covenant is not excluded in the mortgage- 
deed in this case (ex. P-l). 

[ 24 ] The next objection taken to this suit is 
that there is here a merger of interests whioh 
has the effect of satisfying the mortgage-debt. 
As we have shown, Saraswatibai brought the 
property in suit to sale in execution of her 
decree. It was purchased by Hiralal. It was pur¬ 
chased of course subject to the mortgage. Hiralal 
died and the plaintiffs succeeded as his heirs. 
They therefore obtained the equity of redemp¬ 
tion. That, according to the defendant-respondent, 
has the effect of extinguishing the mortgage-debt. 
Reliance was placed on S. 60, T. P. Aot, and on 
Hamida Bxbi v. Ahmad Husain , 31 ALL. 335: 
(1 I. O. 779); Balamani Ammal v. Rama 
Aiyar, A. I. R. (12) 1925 Mad. 786 : (87 I. C. 57) 
and Suraj Narain Choudhary v. Maharaja, 
dhiraja Kumar Bisheshwar Singh, 19 pat. 
688 : (A. I. R. (27) 1940 Pat. 707). 

[ 25 ] Section 60 , T. P. Act, does not deal with 
the question of the personal covenant. All it 
states is that when a mortgagee aoquires, in 
whole or in part, the share of a mortgagor, 
then the mortgage is 9plit up and the other 
mortgagors have a right to redeem their shares 
only on payment of a proportionate part of the 
amount remaining due on the mortgage. It 
deals with redemption and has nothing to do 
with a personal covenant. 

[ 26 l So far as the cases relied on are con. 
cerned, Hamida Bibi v. Ahmad Husain, 31 
ALL. 335 : (1 I. C. 779) was a case in whioh the 
plaintiffs were seeking to enforce their mortgage, 
and the question was whether partial redemption 
could be allowed. As the mortgagees had aoquired 


a part of the mortgaged property by inheritance 
it was held that S. 60 applied and that the mort¬ 
gage was split up. Again that has nothing to do 
with a case in which the security i3 abandoned 
and the plaintiff falls back on the personal 


covenant. 

[27] The same remarks apply to the other two 
cases cited. In neither was there any question 
of the personal covenant. In both the mortgagee 
was seeking to enforce his mortgage. As a mat¬ 
ter of fact, in the Madras case the plaintiffs 
themselves stated that their mortgage was satis¬ 
fied because they had obtained the mortgaged 
property, and the learned Judges held that when 
the plaintiffs themselves came forward and said 
that their mortgage was satisfied the only thing 
left for the Court to do was to dismiss the suit. 
The present question was neither considered nor 
decided there. In the Patna case also the ques¬ 
tion was about the right of the mortgagee to 
enforce the mortgage, and at bottom the learned 
Judges applied S. 60. They held that the mort- 
gage wa 9 split up and allowed partial redemp¬ 
tion. It is true they stated that -the debt was 
extinguished up to the value of the property 
acquired by the mortgagee, but if by that they 
meau that the mortgagee loses his rights to 
enforce a personal covenant in cases where such 
a covenant exists, then with the utmost respect, 
we would disagree. However, as we have said, 
the question was not before the learned Judges, 
and we do not read the decision as attempting 
to express an opinion on the question we now 


lave before us. . . 

[28] In our opinion when there is a personal 

sovenant in a deed which the mortgagee is at 
iberty to enforce then the mere fact that be 
acquires the mortgaged property would not debar 
urn from recovering his debt under the persona 
jovenant unless of course the acquisition had the 
jffect of extinguishing his debt, that is to say, 
mless it was acquired for that express purpose, 
n other words, if the consideration was extin¬ 
guishment of the debt. But in cases where that 
’3 not so the right to recover on the personal 
covenant remaina though the rigbtto enforcei the 
mortgage qua mortgage may go. We hold that 
this ia not a valid objection to the plamhCfa 

3laiin 

[29] The only other question is one of limita¬ 
tion The cause of action accrued on 31st May 
1934 ! and the suit was not filed till 5th January 
1942. The plaintiffs seek to sue on their personal 
covenant and therefore the suit ought to have 
been filed on 30th May 1940, but for Pyo ce ® d ‘°S9 
before the Debt Conciliation Board. The debtor 
(defendant-respondent) applied to the Board on 
3rd August 1935, and the proceedings remained 
pending there till 13th August 1938. It is admit- 
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ted on all bands that if this period can be ex¬ 
cluded then the suit is within time. 

[30] Whether the period can be excluded 
depends upon the relevant sections of the Debt 
Conciliation Act. Section 16 , Debt Conciliation Act 
states, "No civil Court shall entertain (a) any suit 
m respect of, (i) any matter pending before a 
Board”. One of the matters pending before the 
Board at the time was whether the Board had 
jurisdiction. The Board ultimately decided that 
it had no jurisdiction, but that does not mean 
that that question wa3 not pending before the 
[Board. Since S. 16 is wide in it 3 terms and 
speaks of “any matter pending before a Board”, 
we do not think it will be right to attempt to 
cut down the wide terms of the section and hold 
that it means ‘any matter pending before a 
Board which is later found to have jurisdiction 
to entertain the application’. 

[31] Section 23 states that in calculating the 
period of limitation for a suit, "the time during 
which such proceedings had continued shall be 
excluded”; that is to say, the time during which 
the proceedings before the Board were continu¬ 
ing should be excluded. As we have said, one of 
jthe proceedings before the Board was the ques¬ 
tion of jurisdiction. Those proceedings continued 
down to 13th August 1938. Accordingly, in our 
'opinion, s. 23 is called into play and the plain¬ 
tiffs are entitled to deduct the period during 
which the matter was pending before the Board. 

[32] This question has been considered in 
several cases. We need only cite two, Ghan- 
shyam v. Girijashankar, 1. L. R. (1944) Nag. 
244 : (A. I. R. (31) 1944 Nag. 247) and Sheolal v. 
Ramrao, I. L. R. (1947) Nag. 572 at p. 675 : 
(a.I.r. (35) 1948 Nag. 197). In both, the learned 
Judges held that S. 23 applies even in cases in 
which the Board is later found to have no juris¬ 
diction to entertain the application. We respect- 
jfully agree and hold that the plaintiffs in this 
case are entitled to the deduction claimed and 
that therefore their claim is within time. 

[33] The appeal succeeds. The decree of the 
lower appellate Court is set aside and that of the 
first Court restored. The decree of the first Court, 
however, requires modification. After his failure 
to get his debts settled before a Debt Conciliation 
Board, the defendant-respondent made another 
attempt before another Board. In the course of 
hearing there the plaintiffs refused to agree to 
an amicable settlement, and the Board granted 
a certificate under S. 16 (l), Central Provinces 
and Berar Debt Conciliation Aot, 1933, that the 
creditor had refused a fair and reasonable offer. 
As a result the plaintiffs in this case will not be 
entitled to execute their decree before 31st March 
1949, as decided by the trial Court. This condi- 
tion, however, was not embodied in the decree. 


This will now be done when the decree is drawn 
up in this Court. 

[34] The trial Court had allowed interest in 
its judgment at 6 per cent per annum simple 
after 30th September 1943 and had stated in the 
judgment that the plaintiffs would not be allow¬ 
ed to execute their decree before 3lsfc March 1949. 
Both clauses were, however, omitted from the 
decree. We have made good the second clause 
because the Act enjoins that this prohibition be 
enforced. But on the question of interest no 
attempt was made either to have the decree 
amended or to appeal against it, and this was 
not one of the matters included in the appeal to 
this Court. The claim here was limited to 
Rs. 3,727-15 6, whioh is the amount of the first 
Court’s decree, and court-fees were paid on that 
only. No fees were paid on the interest which 
had accrued up to the date of the appeal and 
there was no prayer for future interest. In the 
circumstances, we limit the decree to the sum 
asked for in appeal. 

[35] Under 8. 15 (2), Debt Conciliation Act, 
the plaintiffs are not entitled to oosts. The plain¬ 
tiffs will therefore bear their own costs through¬ 
out, as also the defendant. 

R.S. Appeal allowed. 
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Mangalmurti J. 

Mohammad Khan s/o Jalal Khan — De¬ 
fendant—Appellant v. Hussain s/o Gondii — 
Plaintiff — Respondent. 

Second Appeal No. 628 of 1944, Decided on 27th 
January 1949, from appellate decree of Extra Addl. 
Dist. Judge, Khamgaon, D/- 19th July 1944. 

Pre-emption—Suit for—Suit dismissed by trial 
Court but decreed by appellate Court—Plaintiff 
selling his own field to raise money to deposit— 
Plaintiff held had right to pre-empt. 

In a suit for pre-emption, the plaintiff pre-emptor, 
in order to succeed in the suit, must establish his 
right to pre-empt at the time when the sale took place, 
at the time when the suit is brought and at the time 
of decision of the suit in the trial Court. 

Where, therefore, a suit for pre-emption was dismis¬ 
sed by the trial Court but was decreed by the appellate 
Court and the plaintiff, in order to raise the pre-emp¬ 
tion price, sold bis own field and deposited the money: 

Held that the plaintiff did not lose his right of pre¬ 
emption simply because he was not the owner of his 
field, which entitled him to sue for pre emption, on the 
date on which he deposited the money and from which 
date his title accrued: A. I. R. (11) 1924 All.82, Eel. on. 

[Paras 2 and 3] 

R. J. Bhave— for Appellant. 

P. K. Tare —for Respondent. 

Judgment.—This is a second appeal from the 
decree passed by the Extra Additional District 
Judge, Khamgaon, decreeing the plaintiff’s suit 
for pre-emption. The learned Extra Addi¬ 
tional District Judge held that there was no 
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completed sale in 1938 and that the possession 
was delivered to the vendee in 1938 under an 
agreement to sell by executing a sale deed after 
■full price was paid in 2 or 3 years time and that 
the sale was completed on execution of the 
sale-deed (Ex. P 1) dated 9th February 1942. This 
is a finding of fact and the learned counsel for 
the appellant has not shown any ground on 
which it can be interfered with. It is, therefore, 
final and cannot be interfered with. 

[2]] In this oase the trial Court dismissed the 
plaintiff’s suit and it was decreed by the Court of 
first appeal on 19th July 1944. It gave one month’s 
time to the plaintiff to deposit the pre-emption 
price of Rs. 300. The plaintiff in order to raise 
this money sold his own field (S. no. 115/3) on 
17th August 1944 conditionally and deposited the 
pre-emption price on 19th August 1944. The 
contention of the learned counsel for the appel¬ 
lant is that as the plaintiff was not the owner of 
his field, whioh entitled him to sue for pre-emption, 
on the date on which he deposited the money and 
from which date his title accrued, he had lost 
his right of pre-emption and so the suit ought 
to have been dismissed. The learned counsel for 
the appellant i3 labouring under the wrong im¬ 
pression that the right to pre-empt must subsist 
up to the date the decree is passed in favour of 
the plaintiff whether it is passed by the trial 
Court or the Court of first appeal and up to the 
moment the pre-emption price is deposited. That 
i 3 , however, not the correot view as has been laid 
down in Baldeo Misir v. Ram Lagan Shukul, 
45 ALL. 709*. (A. I. R. (ll) 1924 ALL. 82). In that 
case, one of the grounds raised in the memoran¬ 
dum of second appeal was^fchat inasmuch as the 
plaintiff-respondent had ceased to be a co-sharer 
at the time of the lower appellate Court’s decree, 
his suit should have been dismissed. Their Lord- 
ships made the following remarks: 

"It is well settled law that a plaintiff pre-emptor in 
•order to be able to maintain a suit for pre-emption 
must establish his right to pre-empt on three important 
dates. He must have a right of pre-emption at the time 
when the sale took place; otherwise he would have no 
cause of action at all. He must also have the same 
right at the time when the suit is brought or else he 
would have no locus standi to sue. A possible view to 
take might have been that nothing which happens after 
the institution of a suit can alter the position of the 
parties. But it has been held in a number of cases by 
this Court that it is incumbent on the plaintiff to prove 
that his right to pre-empt continues up to the date 
when the deoree ought to have been passed in his 
favour, namely, the date on which the case was disposed 
of by the first Court. It matters little whether the 
Court of first instance did aotually dismiss or decree his 
suit. The date of that Court’s decree is the date on 
which, ii the plaintiff’s contention is correct, the deoree 
ought to have been passed in his favour. This princi¬ 
ple was the basis of the deoision in the following cases: 
Bam Oopal v. Piari Lai, 21 All. 441: (1899 A. W. N. 
463); Bhagwan Das v. Mohan Lai, 25 All. 421: (1903 


A . W. N. 83), Rohan Singh v. Bhau Lai, 31 All. 530: 
(3 I. C. 42), and of Shankar Lai v. Karori Mai, 
S. A. No. 518 of 1922, D/- 1st June 1923, recently 
decided by this Bench. The last crucial date in such 
cases must, therefore, be taken to be the date of the 
first Court’s decree. If subsequent events wero allowed 
to alter the form of the decree, it would lead to much 
confusion. It is impossible to hold that having regard 
to the position of the parties as it stood on the date of 
the first Court’s decree, any other decree could have 
been passed on that date. Furthermore, an appellate 
Court cannot take into account these subsequent events 
without admitting fresh evidence in appeal, whioh may 
not always be permissible. 

We are, therefore, of opinion that the subsequent 
loss of the share by the plaintiff can in do way affect 
the right he possessed at the time when the decree in 
his favour ought to have been passed by the first Court. 

[3] Baldeo Misir v. Ram Lagan Shukul , 
45 ALL. 709: (A. I. R. (ll) 1924 ALL. 82) was 
followed by Pollock J. in Bhaoji v. Kausalya 
Bai , S. A. NO. 485 of 1941, D/- 26th March 1946. 
Thus for the plaintiff-pre-emptor to succeed, 
he must establish his right to pre-empt at the 
time when the sale took place, at the time when 
the suit is brought and at the time of the deci¬ 
sion of the suit in the trial Court, which in this 
particular case was 2nd September 1943. On all 
these three dates, the plaintiff was the owner of 
his field survey No. 115/3. He had, therefore, 
right to pre-empt. 

[4] The result is that the appeal fails and is 
hereby dismissed with costs. 

V.r.b. Appeal dismissed. 


A. I. R. (36) 1949 Nagpur 3S9 [O. N. 142.] 

J. Sen J. 


Ramgopal Raghunath Das Bhangde and 
others—Creditors—Appellants v. Ramchandra 
Krishnarao Singru — Debtor — Respondent. 

Miac. Second Appeal No.,94 of 1918, Decided on 29th 
October 1948, from order of Addl. DiBt. Judge, Wardha, 
D/- 16th February 1948. 

Civil P. C. (1908), S. 39—Order for costs passed 
by Debt Relief Court—Civil Court has no jurisdic- 
tion to execute such order—C. P. and Berar Relief 
of Indebtedness Act (XIV [14] of 1939), S. 19. 

The Debt Relief Court has jurisdiction to pas3 an 
order for costs. There is, however, no machinery 
provided in the Act for execution of such order. In the 
absence of provision in the Act for transfer of business 
from Debt Relief Court to civil Court or that an order 
for costs by* that Court shall be executable as if it were 
an order passed by the civil Court, the civil Court has 
no jurisdiction to execute the order for costs passed by 
the Debt Relief Court: A.I.R. (29) 1942 Nag. 8 Bel. on. 

[Paras 14 and 16] 

Annotation: (’41-Com.) Civil P. C , S 39 N 3. 

v v TnhniAn.r _ for ADnellants. 


Judgment_The question for decision in this 

appeal is whether the civil Court had jurisdio- 
tion to execute the order for costs passed by the 
Debt Relief Court, Hinganghat, on 22nd July 1943. 

[2] The first Court held that it had power to 
execute the order. A contrary view was taken 



360 Nagpur Ramgopal Raghunath v. Ramohandra Krishnarao ( J . Sen J.) A. I. R. 


in appeal by the Additional District Judge in 
Civil Appeal No. 2-B of 1948. 

[3] The respondent Ramehand made an appli. 
cation before the Debt Relief Court, Hinganghat, 
for .the determination of his debt and for fram¬ 
ing a scueme. The application was dismissed 
with costs by the Debt Relief Court, Hinganghat, 
on 22nd July 1943. The debtor was made liable 

for the payment of the costs incurred by the 
creditors. 

[4] The order was set aside on review by the 
Debt Relief Court on 4th January 1945 . This 
order was set aside by the District Judge, Wardha, 
on 3lst March 1945 in Debt Relief Revenue case 
No. l of 1945. The learned District Judge res¬ 
tored the order dated 2‘2nd July 1943 dismissing 
the application of the debtor. 

f5] The appellants, who are the creditors, 
thereupon made two applications for execution 
of the order for costs. Tbe application made by 
them before the Revenue Officer for the execu¬ 
tion of tbe order for costs was dismissed on 30th 
June 1947. The civil Court, before whom another 
application for execution had been made, enter¬ 
tained the application and attached the property 
of the respondent. 

[6] The debtor, Ramehand, filed an objection 
in the civil Court on 17th June 1947 objecting to 
the attachment. The first objection was that 
there could not be simultaneous execution of the 
order for costs both before the Revenue Officer 
and before the civil Court. The second objection 
was that the civil Court had no jurisdiction to 
execute the order for costs passed by the Debt 
Relief Court. .The respondent, accordingly, 
applied for release of the proporty from attach¬ 
ment. 

[7] The creditors opposed the application of 
the debtor and contended that the civil Court 
had jurisdiction to execute the order for costs 
and that the property was not liable to be re¬ 
leased from attachment. Tbe trial Court over, 
ruled the objection of the debtor and dismissed 
it on 20th August 1947 . 

[8 ] On appeal, the Court of the Additional 
District Judge, Wardha, held that the civil Court 
had no jurisdiction to execute the order for costs 
passed by the Debt Relief Court. The Court, 
accordingly, allowed his appeal and dismissed 
the application of the creditors for the execution 
of the order for costs. 

[9] The creditors have filed the present appeal 

to set aside the order passed by the appellate 
Court. 

[ 10 ] The provisions of the Code of Civil Pro¬ 
cedure, 1909, relating to the execution of decrees 
shall, so far as they are applicable, be deemed to 
apply to the execution of the order: S. 86. 


[ll] Under S. 38 of the Code, a decree may be- 
executed either by the Court which passed it or 
by the Court to which it is sent for execution. 
The order for costs was not passed by the civil 
Court nor was it sent to it for execution. It is 
true that tbe presiding officer of the Debt Relief 
Court, Hinganghat, was also the Judge of the 
Court of Civil Judge, Class II, Hinganghat. The 
ofder passed by him a3 a Debt Relief Court in 
exercise of the powers under the Central Provin¬ 
ces and Berar Relief of Indebtedness Act, 1939 , 
was, however, hot an order passed by him as a 
civil Court. 

[ 12 ] Section ll, 0. P. and Berar Relief of In¬ 
debtedness Act, 1939, empowered a Debt Relief 
Court to frame a scheme of repayment of the 
debtor s debt and to direct that the amount be 
payable in instalments. Section 12 made pro¬ 
visions regarding the payments of instalments. 

[13] Section 13 enacts that if any instalment 
is not paid on or before the due date, the credi¬ 
tor may apply, within 18 months from the date 
of default, to the Deputy Commissioner, for the 
recovery of such instalment as an arrear of 
land revenue, and thereupon the Deputy Com¬ 
missioner or such other Revenue Officer shall 
recover such instalment as an arrear of land 
revenue. Sub-section (3) provides that if an ins¬ 
talment or part thereof is certified as irrecoverable 
under sub-s. ( 2 ) or if two consecutive instalments 
remain in arrears the Deputy Commissioner, on 
the application of the creditor, shall pass an 
order that the order of the Debt Relief Court 
faxing instalments shall cease to have effeot, and 
balance remaining due shall be recoverable as if 
a decree had beeu passed by a Court having 
civil jurisdiction. 

[14] Section 19 of the Act enacted that the 
Debt Relief Court, in regard to proceedings under 
the Act shall so far as practicable have the same 
powers, and shall follow the same procedure as 
if it would have and follow if it were a Court of 
original jurisdiction. The words "as if it were” 
predicate that in the opinion of the legislature 
these tribunals ar& not Courts of original civi 1 
jurisdiction; vide In reShri Kishandas, I. L. R. 
(1941) Nag. 583 at p. 5S5 :(A. I. R. (29) 1942 Nag 8). 

The Debt Relief Court had jurisdiction to pass 
an order as to costs. There was, however, no 
machinery provided in the Act for execution of 
the order for costs. 

[15] Section 21 (a), C. P. and Berar Relief of 
Indebtedness Act, 1939; made the Civil Procedure 
Code, 1908, applicable to proceedings under the 
Act before the District Court. 

[16] Section 150, Civil P. C., 1908, enacts that 
save as otherwise provided, where the business 
of any Court is transferred to any other Court, 
the Court to which the business is so transferred 
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Bhall have the same powers and shall perform the 
same duties as those respectively conferred and 
imposed by and under the Code upon the Courts 
to whioh the business was so transferred. No pro- 
vision was made in the C.P. and Berar Relief 
of Indebtedness Act, 1939, for the transfer of 
business from the Debt Relief Court to the civil 
Court or that an order for costs passed by the 
Debt Relief Court shall be executable as if it 
were an order passed by the civil Court. In the 
absence of such a provision the civil Court had 
no jurisdiction to exeoute the order for costs 
passed by the Debt Relief Court. 

[17] The learned counsel for the appellant 
relied on 8. 87, Cl. (b), Civil P. C., 1908. The 
provision as pointed out by the lower appellate 
Court has clearly no application. 

[18] The appeal fails and is dismissed under 
O. 41, R. 11 , Civil P. C., 1908, without notice to 
the opposite party. 

D.H. Appeal dismissed . 


A. I. R. (36) 1949 Nagpur 361 [C. N. 143.] 

Hidayatullah J. 

Abdul Ajij and others — Appellants v. 
Khairunnisa Begum and others — Bespondents. 

Miec. Second Appeal No. 190 of 1946, Decided on 
18th February 1949, from order of Addl. Diet. Judge, 
Chanda, D/- 14th August 1946. 

Muhammadan law—Pre-emption— Applicability 
to Central Provinces — It applies provided all 
parties are Muslims. 

The Muhammadan law of pre-emption applies to the 
Central Provinces on the ground of religious usage 
provided all the parties vie., vendor, vendee and the 
pre-emntor are Muhammadans : 7 All. 775 (F.B.), 2 
C. P. L. R. 231 and 7 C. P. L. R. 117, Foil. [Para 4] 

Imdad Alt —for Appellants. 

B. R. Alahdlekar —for Respondents 1 to 3. 

Judgment. — This is an appeal against an 
order of remand passed in a pre-emption suit. 
The defendants are the applicants here. The 
non-applicants as the plaintiffs in the suit asked 
for pre-emption of 3 pies’ share in pattis Nos. 1 
and 8 of mouza Shirpur. They alleged that as 
co-sbarers of these pattis they were entitled to 
claim pre-emption. 

[2] One of the objections raised was that the 
Mahomedan law of pre-emption does not apply 
to the Central Provinces. This objection was 
accepted by the trial Judge, who held that the 
Mahomedan law of pre-emption is not applic¬ 
able in this Province. The decision of the learned 
Civil Judge on this point is so brief that it can be 
quoted here: 

“ The plaintiff cited no rulings before me to show 
that Mohamedan law of pre-emption is any substantive 
law in this Province. It could be applied, however, for 
oonisderatlons of justice, equity and good conscience. 
Mulla has given illustrations under 8. 181 of Moha¬ 


medan Law to illustrate in which cases law of pre-em¬ 
ption can be applied. None of those illustrations relate 
to village shares. It appears to me that the law of 
pre-emption under the Mohamedan law is no substan¬ 
tive law of this Province, and I hold accordingly.” 

Earlier the learned Judge held that the plaintiffs 
were not co-sharers or shafi-i-sharik. The rea¬ 
son given was that the share was separately 
recorded in favour of defendant 6. 

[3] This decision was reversed in the appeal 
filed by the plaintiffs and the case was remanded 
to the trial Court for disposal. 

[4] In this appeal several grounds were urged 
but before me the arguments were limited only 
to the question whether the Mahomedan law of- 

^pre-emption applies to Mahomedans in this 
Provinces. There are two old cases of the Judi- 
cial Commissioner’s Court in which this point 
was considered, and it was held that the law of 
pre-emption Ypplies to this Province provided 
all the parties), viz., the vendor, the vendee and 
the pre-emptoryare Mahomedans. These cases 
are Mt. Sahibbe^ v. Bannoo Mian, 2 C. p. L. R. 
231 and Abdul Bazak v. Jagoba, 7 c. P. L. R. 
117, No ruling td the contrary was cited by 
the applicants. It vould appear that it was the 
duty of the learned Civil Judge who tried this 
case to follow these milings of the Judicial Com- 
missioner’s Court. \ 

[6] It was contended before me that the 
Mahomedan law of pre-emption is inequitable 
inasmuch as it places a restraint upon the con¬ 
tracts of parties, and I was referred to certain 
cases from the Madras High Court, particularly 
Ibrahim Saib v. Nuni Mir Udin Saib, 6 M. 
H. c. R. 26, in which it was held that the Maho¬ 
medan law of pre-emption is inequitable. On 
the other side reference was made to a memorable 
judgment by Mahmood J. in Gobind Dayal v. 
Inayatullah , 7 all. 775 : (1885 A. w. n. 182 
F.B.) in which after examining the entire law 
on the subject deduced from original texts that 
learned Judge held that on ground of religious 
usage the Muslim law of pre-emption is applic¬ 
able where all parties are Mahomedans. A 
slightly different view was taken in the Calcutta 
High Court where though the law was applied to 
Mahomedans inter se- it was held ’that it was 
applied on grounds of justice, equity and good 
conscience. In the Judicial Commissioner’s Court 
the learned Judges who decided the two cases 
noted above held that the view of the Allahabad 
High Court was correct though they demurred 
to the application of the law on the ground of 
religious usage. The decision of Mahmood J. 
has been followed by all the High Courts in India 
except the Madras High Court. Even in Madras 
the law is applied in Malabar on the ground of 
looal custom. 
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[6] The main ground on which the Madras 
High Court declined to apply the Mahomedan 
law of pre eruption to Mahomedans is that it 
places a restraint upon free contracts and is in 
that sense inequitable. In my opinion, it is too 
late in the day to say that the Mahomedan law 
of pre-emption is inequitable for that reason. 
Pre-emption is recognized statutorily in these 
Provinces—Central Provinces and Berar—as 
would be evidenced by s. 151, C. P. Land 
Revenue Act, and Ss. 176 to 178, Berar Land 
Revenue Code. Many other communities have 
similar provisions governing them, and the law 
is also enforced on the ground of local.custom 
or local statutes in other areas. On considering 
the authorities which have been cited before me 
1 am convinced that the Allahabad view accepted 
in this Court is correct and I see no reason to 
depart from it. 

[7] The appeal -fails and is dismissed with 
costs. Counsel’s fee Rs. 50. 

K.S. Appeal dismissed. 

A. I. R. (36) 1949 Nagpur 362 [C. N. 144.] 

Mudholkar J. 

» 

Vishnu Wasudeo Joshi — Plaintiff — Appel¬ 
lant v. T. L. H. Smith Pearse — Defendant 
— Respondent. 

Second Appeal No. 571 of 1944, Decided on 8 th 
September 1948, from appellate decree of Extra Addl. 
Diat. Judge, Raipur, D/- 12th January 1944. 

(a) Civil P. C.« (1908), S. 2 (17) (h) _ Services of 
member of Indian Educational Service lent to Raj- 
kumar College Raipur — He is still public officer 
within S. 2 (17) (h). 

A person who was a member of the Indian Educa¬ 
tional Service but whose services were lent to the 
Rajkumar College Raipur as principal is a public 
officer within S. 2 (17) (h) and did not cease to be in 
the service of the Crown by reason of his deputation. 

[Para 6 ] 

Annotation : (’44-Com.) Civil P. C., S. 2 (17), 
Note ‘Public Officer (h).’ 

(b) Civil P. C. (1908), S. 80—Act done in official 
capacity—Principal of College kicking subordinate 
while taking charge of College property from him 
— Notice under S. 80 not necessary. 

1 he plaintiff was an Electrician in the employment 
of Rajkumar College Raipur while the defendant was 
the Principal of the College. The defendant suspended 
the plaintiff on one occasion and while taking charge 
of the College property from him kicked him in the 
ribs : 

Held that the act of kicking was not within the 
sphere of the official duty of the defendant and hence 
notice under S. 80 was not necessary : A. I. R. (35) 
1948 P. C. 128, Foil, A. I. R. (24) 1937 Nag. 293 and 
A. 1. R. (22) 1935 Nag. 52, Not foil. [Para 111 

Annotation : (’44-Com.) Civil P. C., S. 80, N. 5. 
I'ts. 16 and 17. 

(c) Tort — Damages — Liability _ Generally 
motive not essential condition of liability for civil 
wrong if act itself is unlawful. 

As a general rule a bad motive is not an essential 
condition of liability for a oivil wrong except in cases 


A. I. R. 

like malicious prosecution, defamation and conspiracy. 
What has ordinarily to be seen is whether the act itself 
is unlawful. If it is so, then motive with which it was 
done is of little significance : (1898) A. C. 1, Rel. on. 

[Para 12] 

R. V. S. Manx —for Appellant. 

R. J . Bhave —for Respondent. 

Judgment. — This ig a plaintiff’s appeal 
arising out of a suit for damages in respect of a 
civil wrong done to him. 

[ 2 ] The appellant was an Electrician in the 
employment of the Rajkumar College, Raipur, 
while the respondent was the Principal of this 
College at the material time. The appellant’s 
case is that the respondent suspended him on 
one occasion and while taking charge of the 
College property, which was till then in his 
charge, the respondent kicked him once or twice 
in the ribs. This act caused mental and physical 
anguish to him and lowered him in the estima¬ 
tion of others. He, therefore, claimed Rs. 100 as 
damages. 

[3] The respondent partially admits the facts. 
According to him, the appellant was asked by 
him to bowl aloDg an electric coil like a hoop 
from the Electrical Godown to the College Stores, 
like himself, but the appellant feigned fainting. 
To ascertain whether the appellant had actually 
fainted he 

“gently touched with his foot (the toe of his shoe) that 
portion of the plaintiff’s (appellant’s) body which is 
covered by the middle ribs just over the waist.” 

He denied haying intended to cause any bodily 
or mental injury or humiliation to the appellant. 

[4] It may further be mentioned that the 
appellant had given the respondent notice under 
8. 80, Civil P. C., but he instituted the suit before 
the expiry of the period of two months contempla¬ 
ted by that section. The respondent asserts that he 
being a member of the Indian Educational 
Service was a “public officer,’’ though his servi¬ 
ces had been lent to the Rajkumar College and 
as the suit was instituted before the expiry of the 
period of two months contemplated by s. 80, 
Civil P. C., it is premature. 

[6] The trial Court passed a decree for rs. 26 
but the lower appellate Court dismissed the suit 
on the ground that it was barred by S. 80, Civil 
P. C. 

[6] The question to be first decided is whether 
the respondent was a “public officer" as defined 
in s. 2 (17), Civil P. C. The relevant portion of 
that provision reads thus : 

” ‘Public officer’ means a person falling under any 
of the following descriptions, namely 

(a) every Judge; 

(b) every member of the Indian Civil Service; 

(c) every commissioned or gazetted officer in tha 
military or naval forces of His Majesty, including Hia 
Majesty’s Indian Marine Service, while serving under 
the Government. 

• • • » * 
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(e) every person who holds any office by virtue ot 
which he is empowered to place or keep any person in 
confinement ; 

• • • 9 m 

(g) every officer whose duty it is, as such officer, to 
take, receive, keep or expend any property on behalf of 
the Government or to make any survey, assessment or 
contract on behalf of the Government, or to execute 
any revenue-process, or to investigate or to report on 
any matter affecting the pecuniary interests of the 
Government, or to make, authenticate or keep any 
dooument relating to the pecuniary interests of the 
Government, or to prevent the infraction of any law 
for the protection of the pecuniary interests of the 
Government; and 

(h) every officer in the service or pay of the Govern¬ 
ment, or remunerated by fees or commission for the 
performance of any public duty.” 

Though the respondent was at that time on depu¬ 
tation to the Rajkumar College and received his 
pay from that institution, he did not cease to be 
in the service of the Crown by reason of his de¬ 
putation. The respondent could, therefore, come 
under sub-ol. (h) of the provision and must be 
held to be a public officer. 

[7] The next question is whether his act was 
done in his capaoity as public officer. According 
to his learned counsel, the respondent was at 
that time taking charge of certain stock from 
the appellant and therefore he was aoting in his 
capaoity as a public officer. Whatever he did at 
that time must, therefore, according to counsel, 
be deemed to have been done in his capacity as 
a public officer. In support of his contention he 
placeB reliance on S. Y. Patil v. Vyankatswami, 
I. L. R. (1939) Nag. 419 : (A. I. R. (24) 1937 Nag. 
293 : 39 cr. L. J. 146), Syed Abdul Hadi v. D. 
P. Misra, 31 N. L. R. 297 l (A. I. R. (22) 1935 
Nag. 52 : 36 Or. L. J. 1092) and Shyamrao v. 
King-Emperor, I. L. R. (1948) Nag. 12 : (a. I. R. 
(35) 1948 Nag. 274 : 49 Or, L. J. 387). 

[8] In the first two caseB the question related 
to the interpretation of the words "while acting 
or purporting to act” as a public servant. In the 
former case it was held that they included an 
act done by a public servant under the cloak of 
his official position even though it was not a 
part of his duties. In the latter case it was held: 

“Wo are not concerned with the aot itself so muoh 
as the oapacity in which the act was performed.” 

In the third case it was held that if an act lay 
within the sphere of duty of a public officer, 
negligent performance of it did not deprive him 
of the protection offered by 8 . 270 (l), Govern¬ 
ment of India Act. 

[9] The words interpreted in the two deci¬ 
sions, one of this Oourt and another that of the 
late Court of the Judicial Commissioner, came 
up for consideration in two cases before the 
Federal Court. The decisions of that Court have 
recently been considered by their Lordships of 
the Privy Counoil in Gill v. King.Emperor, 
1948-2 M. L. J. 6 : (A. I. R. (35) 1948 P. C. 128 *. 
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49 Cr. L. J. 503). This is what their Lordships 
say at page 12: 

“Their Lordships, while admitting the cogency of the 
argument that in the circumstances prevailing in India 
a large measure of protection from harassing proceed¬ 
ings may be necessary for public officials, cannot accede 
to the view that the relevant words have the scope that 
has in some cases been given to them. A public servant 
oan only be said to act or to purport to act in the 
discharge of his official duty, if his act is such as to 
lie within the scope of his official duty. Thus a Judge 
neither acts nor purports to aot as a Judge in receiving 
a bribe, though the judgment which he delivers may 
be such an act : nor doe6 a Government medical officer 
act or purport to aot as a publio servant in picking the 
pocket of a patient whom ho is examining, though the 
examination itself may be such an act. The test may 
well be whether the public servant, if challenged, can 
reasonably claim that, what he does, he does in virtue 
of his office.” 

[10] This view of their Lordships, which must 
prevail over that of other tribunals in India, 
runs counter to the decisions in S. Y. Patil v. 
Vyankatswami, I. L. R (1939) Nag. 419 : (A I. R. 
(24) 1937 Nag. 293 : 39 cr. L. J. 146) and Syed 
Abdul Hadi v. D. P. Misra, 31 N. L. R. 297 : 
(A. I. R. (22) 1935 Nag. 62 : 36 Cr. L. J. 1092). 
I am therefore bound by it. So it can no longer 
be said that what is important is the capacity 
and not the act. The true position is that the 
act must be such as to lie within the scope of 
the official’s duty. 

[ 11 ] What I must then determine is whether 
the kick or the "gentle” prod administered by 
the respondent was an act which lay within the 
sphere of his official duty. Prodding or kicking 
a person is not a normal incident of the process 
of taking charge of property. Even the respon¬ 
dent has not suggested that it is. On the con¬ 
trary, calling it a "gentle” touch he justifies it 
on humanitarian grounds. Apart from the fact 
that this is a piece of sheer effrontery, this 
attitude makes it clear that whatever the res- 
pondent did had nothing to do with his official 
duty. In the circumstances there was no need 
for a notice under S. 60, Civil P. C. 

[12] The respondent’s counsel then argues 
that in the absence of proof that what he did 
was due to an improper motive, no liability can 
arise. This contention is not correct. The leading 
oase of Allen v. Flood, (1898) A. C. 1 at p. 92 : 
(67 L. J. Q. B. 119) lays down that as a general 
rule a bad motive is not an essential condition 
of liability for a civil wrong except in cases like 
malicious prosecution, defamation and conspi¬ 
racy. What has ordinarily to be seen is whether 
the act itself is unlawful. If it is so, then motive 
with which it was done is of little significance. 
In this case, however, it has been held that the 
act must be presumed to have been intended by 
the respondent to cause mental and bodily dis¬ 
tress to the appellant. I agree with this view. 
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Therefore, the respondent cannot escape liability 
for the wrong which ho has committed. 

[13] What remains to be considered is the 
quantum of damages. The trial Court awarded 
only Rs. 25 on the ground that that is the amount 
which the appellant spent for “purifying” him¬ 
self. Such expenses can be awarded only by 
way of special damages. In this case, w T hat the 
appellant has claimed is general damages. He 
says that he is entitled to get Its. 1000 but, pro- 
bably because his means are limited, he claimed 
only Rs. 100 . In my opinion, this sum is really 
an inadequate compensation for the insulting 
and high-handed behaviour of the respondent. 

[14] For these reasons I set aside the decree 
of the lower appellate Court and instead pass a 
decree in favour of the appellant for the full 
amount claimed by him together w'ith the costs 
in all the three Courts. Counsel’s fees shall be 
a3 per certificate. 

D.H. Appeal allowed. 

A. I. R. (36) 1949 Nagpur 364 [ C . N, 145 .] 

Mangalmurti J. 

Kamalnayan Jamanalalji Bajaj and 
another — Defendants — Appellants v. Sham- 
rao Bapuji — Plaintiff — Respondent. 

Second Appeal No. 745 of 1944, Decided on 30th 
September 1948, from appellate decree of Dial. Judge, 
Wardha, D/- 11th August 1944. 

C. P. Tenancy Act ([ [1] of 1920), S. 6 — Pur¬ 
chaser from absolute occupancy tenant is liable to 
pay rent to landlord for intervening period from 
date of transfer till it is avoided. 

As an absolute occupancy tenant loses hia tenancy 
rights from the moment of the transfer and the trans¬ 
fer is valid until it is avoided by the landlord, it means 
that the purchaser from him gets the tenancy rights 
from the moment of the transfer until it is avoided by 
the landlord. The purohaser thus becomes a tenant in 
the intervening period from the date of the transfer 
till it is avoided. He is, therefore, liable to pay rent to 
the landlord for that period : A. I. R. (25) 1938 Nag. 
292, Rel. on. ■ [Para 3] 

O. J. Ohate — for Appellants. 

A. V. Khare, T. B. Pendharkar and R. V. Khare 

—for Respondent. 

Judgment. — The defendants-appellants’ 
father in execution of hia decree against one Mfc. 
Kawtika Bai purchased certain absolute occu. 
pancy fields situate in mouza Digras in auction 
on 30th June 1937. The sale was confirmed on 
13th January 1938 and possession wa 3 taken on 
10th May 1940. The plaintiff who is the lambar- 
dar of the village thereupon applied to the 
revenue authorities for pre-emption and while 
that application was pending he instituted the 
suit out of which this second appeal ha3 arisen 
against the defendants (their father having died 
in the meanwhile) for arrears of rent or damages 


Shamrao Bapuji (Mangalmurti J .) A, I. R. 

for use and occupation of the fields daring th& 
years 1940-41 to 1942-43. The trial Court decreed 
the plaintiff’s claim for rent and the Court of 
first appeal upheld that decree treating the 
decretal amount as arrears of rent or as dama¬ 
ges for use and occupation on the basis of the 
ruling in Sarbarakar Kesuraj • v. Narayan - 
rao, A. I. R. (26) 1939 Nag. 175 : (i. L. R. (1941) 
Nag. 369). Hence this second appeal by the 
defendants. 

[2] The learned counsel for the appellants in 
this Court contended that the trial Court which 
was a Court of Extra Subordinate Judge, Second 
Class, had no jurisdiction to try the suit as it 
could only try rent suits and not suits for dama¬ 
ges for use and occupation. He contended that 
this was not a suit for rent as the defendants 
were not tenants and could not be tenants till 
the decision of the application for pre-emption. • 
The notification regarding the Court of the Extra- 
Subordinate Judge, Second Class, is not before- 
me and it is not possible to say without seeing it 
if that Court could or could not try a suit for 
damages for use and occupation. It is, however, 
not neces3ary to send for it as the case can be 
decided on another point. 

[3] Sub-section (3) of s. 6, C. P. Tenancy Act, 
provides : 

“When, in pursuance of a decree or order of a civil 
Court other than a decree obtained by the landlord, 
any person, other than a person specified in sub-s. (1), 
cl. (a), temporarily or permanently obtains possession 
of any right in the holding, the landlord shall be 
entitled to purchase such right in the manner herein¬ 
after provided.” 

Sub-section 4 (c) of that section provides : 

“If, in pursuance of a decree or order of a civil 
Court other than a decree obtained by the landlord, 
any person, other than a person specified in sub-s. (I), 
cl. (a), obtains possession of any right in the holding, 
the landlord may apply to a Revenue Officer to fix the 
value of the right 60 lost.” 

This clearly shows that the absolute occupancy 
tenant loses his right and the purchaser (in the 
case of a sale) obtains it and as soon as he 
temporarily or permanently obtains possession 
of the holding, the landlord is entitled to pur¬ 
chase it. We get the following observations in 
Madhorao Govindrao v. Pannalal Mohanlal , 

A. I. R. (25) 1938 Nag. 292 at pp. 293, 294: (i. L. R. 
(1940) Nag. 190) : 

We need not enter into that now for we are satisfied 
on an interpretation of S. 6 itself that a transferee from 
an absolute occupancy tenant obtains a good title, good 
as against all the world from the moment of the trans¬ 
fer, subject only to the fact that it may be set aside by 
the landlord in the manner and to the extent provided 

by S. 6. . . .Therefore, in our opinion, the 

section indicates in clear terms that the transfer is 
effective and valid and that the tenant loses hia rights 
from the moment of transfer and that what the landlord 
purchases is the transferee’s rights and not the tenant’s. 

.On the whole, then, we are clear that the 

transfer is valid unless and until it is avoided by the 
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landlord in the manner and to the extent provided 

hyS. 6.” 

As the tenant loses his rights from the moment 
of the transfer and the transfer is valid until it 
is avoided by the landlord, it means that the 
transferee (purchaser) gets the tenancy rights 
from the moment of the transfer until it is 
avoided by the landlord. The purchaser thus 
becomes a tenant in the intervening period from 
the date of the transfer till it is avoided. He is, 
therefore, liable to pay rent for that period, and 
this suit was a suit for arrears of rent and was 
rightly instituted in the Court of the Extra 
Subordinate Judge, Second Claes, Wardha. 

[4] As the rent was offered to the plaintiff- 
respondent but he did not accept it, the trial 
Court rightly decided that he was not entitled to 
interest and costs. 

[6] The result, therefore, is that the appeal 
fails and is dismissed with costs. The cross¬ 
objection filed on behalf of the plaintiff-respon¬ 
dent is also dismissed with costs. 

D.H. Appeal dismissed. 


A. I. R. (36) 1949 Nagpur 36S [ C . N. 146.] 

V. R. Sen J. 

Jamnadas Ramgopal — Plaintiff — Appel¬ 
lant v. Ramchandra Mansaram and another 
— Defendants — Respondents. 

Second Appeal No. 399 of 1945, Decided on 18th 
February 1949, from appellate deoree of 1st Addl. 
Diet. Judge, Amraoti, D/- 20th February 1945. 

Pre-emption—Sale in pursuance of decree based 
on award—Sale is involuntary—No right of pre¬ 
emption exists—Berar Land Revenue Code (1928), 
Section 176. 

Where a sale takes place not as a result of agree¬ 
ment between the parties but in pursuanoe of a decree 
based on award, the sale is involuntary similar to an 
auction sale in which the terms of sale are not con¬ 
trolled by any agreement between the judgment-debtor 
and the auction-purohaser, and would not give rise to 
a right of pre-emption : A. I. R. (19) 1932 Nag. 44 and 
A.l.R. (H) 1924 Nag. 327, Rel. on; Case law referred. 

[Paras 9 and 11] 

M. R. Bobde — for Appellant. 

P. R. Padhye and D. B. Padhye -for Respondents. 

Judgment. — Plaintiff has filed this second 
appeal against the dismissal of his olaim for 
pre-emption. He has lost in both the lower 
Courts. 

[2] The land in suit, survey no. 272/1, are£ 
17.3 acres, in mauza Khar Talegaon, was owned 
by Ramnarayan, defendant 2. Plaintiff is a co- 
occupant of survey no. 272/1. 

[3] Defendants 1 and 2 referred certain dis¬ 
putes to the arbitration of Shri N. G. Paranjpe, 
a pleader of Amraoti, by the agreement dated 
8lst July 1941 (ex. p- 1). The power conferred on 
the arbitrator is set out in para. 4 which is as 
follows i 


‘'Now, Ram Narain (defendant 2) ia thinking of 
going to the Court of Debt Relief for the decision of 
these debts. 

Without doing the same, we, that is, Ramohandra 
Mansaram (defendant 1) and Ram Narayan Chunnilal 
(defendant 2) have engaged you, that is, Narayan 
Govind Paranjape, pleader, Amraoti, as 6ole arbitrator 
for giving an award and conciliation of these debts, 
with consent of both; and you are authorized to give 
full award in any way, either the amount or the lund 
by the Debt Relief procedure. 

We both are ready to agree to whatever award you 
give. We both have executed panchanama (agreement 
for arbitration) accordingly, with free will, pleasure and 
caution. The same is binding on our estate and heirs. 
It is genuine. Dated 31st July 1941. Scribed by Keshao- 
rao Gopalrao Kuche, resident of Khar Talegaon.” 

[4] A decree (Ex. p-3) in favour of defendant 1 
in terms of the award after the contest by defen¬ 
dant 2 was passed on - 28 th August 1942. Para¬ 
graph 5 of the decree directed the execution of a 
sale deed in respect of survey no. 272. Defen¬ 
dant l obtained delivery of possession of survey 
No. 272 through the Court. Exhibit p 4, dated 
26th October 1942, is the receipt of possession. It 
may be observed that no sale deed was actually 
executed though the award and decree contained 
this direction. 

[5] Plaintiff in the exercise of his right of 
pre-emption filed the suit. Defendant 1 contested 
the claim of pre-emption mainly on the ground 
that there was no sale in his favour. It was not 
as a result of voluntary sale or transfer that he 
got the land. He had obtained it in pursuance 
of the award and decree. The. lower Courts have 
held that the sale was involuntary and, there¬ 
fore, no rights of pre-emption had arisen. 

[6] The sole point on which decision has to 
be made in this appeal relates to the character 
of transfer under which the land in suit passed 
from defendant 2 to defendant 1. Is it a com¬ 
pulsory transfer or i3 it a voluntary transfer ? 
It is admitted by both parties that rights of 
pre-emption arise in respect of voluntary sale 
and do not arise if the sale is involuntary or 
compulsory. 

[7] The learned counsel for the appellant 
contended that there wore no real differences 
between defendant 1 and defendant 2 and that 
the reference to arbitration was unnecessary. 
Recourse had been taken to arbitration and to 
the Court to defeat the rights of pre-emption of 
the plaintiff. The steps taken in pursuance of 
the award were calculated to cloud the real 
nature of the transaction. 

• [8] Reliance was plaoed on Dawoodbhai 
Abdulkader v. Abdulkader Ismailji, A.l.R, (18) 
1931 Bom. 164 : (iSO I. O. 589), in support of the 
contention that the existence of a difference or 
dispute is an essential condition for the arbi¬ 
trators’ jurisdiction. Plaintiff did not allege in 
the plaint that there were no {sic any), disputes 



366 Nagpur 

between defendant 1 and defendant 2 which 
could be referred to arbitration and in conse¬ 
quence the award was invalid. There is no evi¬ 
dence to support the contention now put forward 
in argument. On the other hand, there is mate¬ 
rial on the record to show that defendant 2 did 
not accept the award, but contested its validity. 
I hold that disputes were real and the award 
and decree which followed are not open to chal¬ 
lenge. 

[0] The learned counsel for the appellant cited 
Tukaram J agappa v. Ukarda and another , 
A.I.R. (11) 1924 Nag. 327 : (76 I. C. 374), Eesheo 
v. Panduraiuj , A. I. r. (16) 1929 Nag. 353 : (121 
I.C. 655) and Dhanraj v. Vithoba, 1941 N. L. J. 
623 in support of the view that the transfer was 
voluntary. These authorities are not applicable 
to the facts of this case. Tukaram J agappa v. 
Ukarda and another , A.I.R. (ll) 1924 Nag. 327 : 
(76 I.C. 374), related to the question of rights of 
pre-emption in a sale in pursuance of a decree 
for specific performance of contract. I respect¬ 
fully agree with the view of Kotval A. J. C. in 
that case. Here the transfer was not the result 
of any agreement between defendant 1 and defen- 
dent 2, but in pursuance of a decree based on 
award. It is similar to an auction sale in which 
the terms of sale are not controlled by any 
agreement between the judgment-debtor and 
auction-purchaser. 

[10] In Kesheo v. Pandurang, A.I.R. (16) 1929 
Nag. 363 : (121 I. C. 655), the reason for uphold¬ 
ing the plaintiff’s right of pre-emption was the 
view that sales by the receiver are really sales 
by the owner. Dhanraj v. Vithoba , 1941 N. L. J. 
623, deals with a oase of transfer under the Debt 
Conciliation Board. There was no element of 
compulsion in the transfer made by the debtor 
and hence the transfer was held to be volun¬ 
tary. The compulsion, if any, was in bringing 
about the reduction in the debt. Any transfer 
of immovable property made by a debtor to his 
creditor in satisfaction of the debt arrived at 
before the Board was the result of agreement 
between the debtor and creditor. 

[11] The sale in this case did not flow from 
any contract between defendant 1 and defen¬ 
dant 2. It was solely within the power of the 
arbitrator to determine the amount of debt due 
from defendant 2 to defendant 1, and also to lay 
down the mode of satisfaction. In the matter of 
the land to be transferred and its price, defen¬ 
dants had no choice. They had to accept the 
award. The transfer in question did not spring 
out of the will of defendants. In the circum¬ 
stances, I hold that the sale was involuntary and 
did not give rise to right of pre-emption. The 
view I take finds support in Bamnath v. 
Narayan, 28 N.L.R. ll: (a.i.r.( 19 ) 1932 Nag. 44 ). 


A. I. B, 

[ 12 ] The next contention that the award re¬ 
quired registration and qua award no rights 
were created in favour of defendant 1 does not 
advance the case of the appellant. Defendant 1 
has become the owner of the land in suit by 
virtue of a decree of the civil Court. No sale 
deed was executed, but possession of the land in 
suit was delivered through Court to defendant 1. 
It is the delivery of possession under sale which 
would give rise to right of pre-emption if the 
sale is voluntary. 

[13] The view of the lower Court is correct 
and the suit was rightly dismissed. The appeal 
fails and is dismissed with costs. 

K.S, Appeal dismissed , 
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Sarwate J. 

Abdul Majid Kha s/o Mahebubkha — De¬ 
fendant No. 11 — Applicant v. Mahmudabi 
wlo Bahadurkha — Plaintiff — Non-Applicant. 

Civil Revn. No. 286 of 1947, Decided on 13th August 
1948, from order of Civil Judge, lat Class, Yeotmal, D/- 
22nd April 1947. 

(a) Civil P. C. (1908), S. 151—Fraud between 
parties—Alternative remedy of suit open to aggri¬ 
eved party—Inherent powers cannot be invoked — 
Suit lor partition withdrawn against one defendant 
—Application under S. 151 for setting aside with¬ 
drawal on ground that consent for withdrawal was 
obtained by fraud—Plaintiff has remedy of suing 
again for partition same defendant — Inherent 
power cannot be invoked—Civil P. C. (1908), O. 23, 
R. 1—Civil P. C. (1908), O. 47, R. 1. 

The inherent powers may be exercised in a case 
where the Court has been misled by a fraud practised 
upon it because in such a case the Court would be 
under a duty to correct its own proceedings which, in 
the absence of any other provision, it would do by 
resort to inherent powers. But when it is a case of 
fraud between the parties and the aggrieved party has 
another remedy of a suit open to it, there should be no 
occasion for invoking inherent powers of the Court : 
A. I. R. (16) 1929 Nag. Ill; A. I. R. (21) 1934 Pat. 229 
and A. I. R. (21) 1934 Cal. 623, Rel. on. [Para 6] 

Hence, where in a suit for partition the plaintiff is 
induced by one of the defendants to withdraw his olaim 
against him and the plaintiff applies under S. 151 to 
have the order for withdrawal set aside on the ground 
that his consent for withdrawal was obtained by fraud, 
the applicant cannot succeed because in such a case the 
plaintiff has his remedy by suit open to him and he 
can sue again the defendant for partition. [Para 8} 

- Annotation : ('44.Com) Civil P. C., S 151 N 4, 6. 

(b) Civil P. C. (1908), O. 23. R. 1 (3) — Partition 
suit—Dismissal of, for want of prosecution—Fresh 
suit for partition by same plaintiff of same property 
is not barred under O. 23, R. 1 (3)-Civil P. C. 
(1908), O. 2, R. 2. 

Where the plaintiff after instituting a suit for parti¬ 
tion decides not to enforce the right immediately, a 
fresh suit for partition by the same plaintiff and of the 
same property, is not barred under O. 23, R. 1 (3), a3 
the cause of action for a suit for partition is a recurring 
one : A. I. R. (11) 1924 All. 905, Rel. on. [Para 7] 

Annotation: (’44-Com) Civil P. C., O 23, R 1, N 33. 
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V. V. Kelkar—tox Applicant. 

D. B. Padhyt —for Non-Applicant. 

Order _The non-applicant Mt. Mahmudabi 

claims to be entitled to l/8th share in certain 
properties which are alleged to have belonged to 
her father. She ia suing the other heirs of her 
father, i.e„ her brothers or their representatives 
defendants 1 to 10, for partition and separate 
possession of her share. To the suit, amongst 
others, the applicant Abdul Majid was also join, 
ed as defendant 11 on the allegation that he was 
in possession of lands nearly 800 acres in area 
in villages Dahifal and Pendhara which formed 
part of the estate of her father. On 2 nd April 
1946 the plaintiff applied to the Court that she 
wanted to abandon her claim as regards the 
property in possession of Abdul Majid. In the 
application it was stated that the plaintiff is the 
sister of defendant ll’s mother and she did not 
want to strain the relations between them and, 
therefore, she did not want to claim a share in 
the property in possession of defendant 11. The 
application was filed by the plaintiff’s husband 
Bahadarkhan who had taken a special power of 
attorney from the plaintiff on 27th October 1946 
which was produced along with the application. 
The Judge passed the following order on the 

application on 2nd April 1946 : 

“Plaintiff's special agent—her husband—Bahadar¬ 
khan files an application to discharge defendant 11. He 
files special power for plaintiff. I allow the application 
and discharge defendant 11. Costs of defendant 11 on 
plaintiff." 

[2] On 25th September 1946, an application 
bearing date 22nd September 1946 and bearing 
the thumb mark of the plaintiff impressed by 
the hand of Bahadarkhan was received in Court 
by registered post in which it was stated that 
the plaintiff had made the application for dis¬ 
charge of defendant 11 because he had come to her 
house and had made a promise that he would 
give to her same area of land in another village 
as she was entitled to for her share out of the 
lands in this suit which were in his possession 
and induced her to have faith in him and give 
him a discharge from the suit; that defen¬ 
dant 11 is her sister’s son and so she trusted 
him and made the application for his discharge; 
and that subsequently, when the plaintiff de¬ 
manded the land promised, from defendant 11, 
he offered to give only li acres land in village 
Poghat and refused to give her anything more. 
She alleged that in this way defendant 11 
had practised fraud on her and induced her to 
make the application for his discharge from the 
suit. She prayed that the order of discharge 
should be set aside and the suit proceeded against 
defendant 11 as well. 

[8] The Judge caused notice of this applica¬ 
tion to be sent to the applicant. The applicant 
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appeared and opposed it. On 6th February 1947 , 
the successor of the Judge, being of opinion that 
an application received by registered post could 
not be taken to be properly presented, directed 
that the plaintiff should appear in person, verify 
the application and then present it. The plain¬ 
tiff accordingly appeared on 22nd September 
1946 and recorded the verification. The applica¬ 
tion was then treated as presented by her on 
that date. Inquiry was then made into the appli¬ 
cation and on 22nd April 1947 an order was 
passed setting aside the order, dated 2nd April 
1946, and allowing the suit to continue against 
the applicant. This application in revision is 
filed against that order. 

[4] The contention on behalf of the applicant 
is that the plaintiff's application, dated 2nd 
April 1946, was under o. 23, R. 1 , Civil P. C., 
and as she withdrew from the suit uncondition¬ 
ally and without permission of the Court as is 
referred to in sub-r. (l), she would be preclu¬ 
ded from instituting any fresh suit in respect of 
that part of the claim under sub-r. ( 2 ). It is 
argued that allowing her to continue the suit is 
in effeot to permit the institution of a fresh suit 
after she had abandoned one on 2nd April 1946. 
It is also contended that the application for set¬ 
ting aside the order, dated 2nd April 1946, 
amounts in law to one for review of that order 
under O. 47, B. 1, Civil P. C., and for such an 
application the period of limitation is only 90 
days from the date of order under Art. 173, 
Limitation Act. 

[ 5 ] The application was not made on any of 
the grounds on which an application for review 
would be tenable according to R. 1, of o. 47. 
Nor was it made within the period of limitation 
allowed for an application for review. The lear¬ 
ned Judge of the lower Court has not also acted 
upon it as an application for review. He treated 
it as an application invoking his inherent powers 
for doing justice which are conferred by s. 151, 
Civil P. C., and since he found that the appli¬ 
cant had practised fraud upon the plaintiff and 
thereby induced her to make the application, he 
thought that this was a fit case in which the 
inherent powers should be exercised. 

[6] In Sadashiv Kirad v. Mahadeo Ganesh 
Sohani, A. I. B. (16) 1929 Nag. ill : (118 
I. O. 61), Findlay J. 0. expressed the view that 
8. 161 could not be invoked in a case where the 
party has a remedy by a separate suit. The 
plaintiff wants to say that she made the appli¬ 
cation because of the fraudulent representation 
by defendant 11. This is a case of fraud be¬ 
tween the parties and not one of fraud upon the 
Court. The inherent powers may be exercised 
in a case where the Court has been misled by a 
fraud practised upon it because in such a case 
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Jagannath v. Fatechand 


A. I. R. 


;the Court would be under a duty to correct its 
own proceedings which, in the absence of any 
other provision, it would do by resort to inhe. 
irent powers. But when it is a case of fraud be- 
jtween the parties and the aggrieved party has 
another remedy of a suit open to it, there 
should be no occasion for invoking inherent 
powers of the Court. I find support in this view 
from the decisions of the Patna and Calcutta 
High Courts in Sheodhar Frasad Singh v. 
Ramdco Frasad Singh 13 Pat. 165: (A. I. r 
(21) 1934 Pat. 229) and S. AT. Bose v. Hafiz 
Aid. Fateh Nasib, A. I. r. ( 21 ) 1931 Cal. 623 * 
(151 I. c. 695). 


[7] There would sGem to be no doubt about 
the piaintifl s remedy by a separate suit against 
defendant 11 . If she had not included in the 
present suit her claim for share in the lands 
in possession of the applicant (defendant 11 ) and 
had reserved it for a separate suit, there would 
not have been a bar of o. 2. R. 2, Civil P. C., 
because the claim against defendant 11 is on a' 
separate cause of action from .the claims against 
the other defendants in the suit. That bein^ 0O , 
how did the plaintiff destroy her right of s°epa! 
rate suit by telling the Court that she did not 
want to proceed in this suit with the cause of 
action against defendant ll ? The application 
was not for recording a compromise and the 
order, dated 2nd April 1946, cannot operate as a 
consent decree. It amounts only to a dismissal 
of the plaintiff s claim for want of prosecution 
so far as the applicant was concerned. This did 
not involve any decision on merits that the 
plaintiff did not have any right to the lands in 
suit alleged to be in possession of defendant 


11 . Though she stated in the application that 
she abandoned her claim to the lands in his 
possession, that could nob extinguish her rights 
without a formal deed executed by her and 
registered or without a decree of the Court. Her 
right to a share, if any, of the lands has not 
been lost. The right to demand partition and 
separate possession is a recurring right. If the 
plaintiff, for any reason, decided on 2nd April 
1946 not to enforce the right immediately, she 
should be deemed to have chosen to continue 
the tenancy in common for some time more 
[till she would find it necessary again to seek its 
termination. A suit which is barred by with- 
drawal of the claim under o. 23, R. 1 ( 3 ). i3 one 
which is based on the same cause of action but 
a suit for partition and separate possession of 
the share which may now be brought will be on 
a cause of action arising upon a demand now 
made and refused: Radlie Lai v. Mulchand , 46 
'ALL. 820 : (A. I. R. (11) 1&24 ALL. 905). If 
defendant 11 made a promise to give an equal 
area out of his other lands and if that is enfor¬ 


ceable in law, the plaintiff can sue for specifics 
performance of that contract and, in the alter¬ 
native, make a claim on the original cause of 
action for share in the lands of her father. 

[8] The remedy of a suit being open to 
the plaintiff against defendant 11 she has a 
chance of getting justice as she may be entitled 
to and there would be no justification for invok 
ing the inherent powers of the Court under 
S. 151, Civil P. C., in her aid. 

[9] The application in revision is, therefore, 
allowed. The application, for setting aside the 
order, dated 2nd April 1946, will stand dis¬ 
missed. In the circumstances of this case I think 
it fair that the parties should bear their own 
oost3 in thi3 Court and in the Court below and 
I order accordingly. 

v.B.B. Revision allowed. 
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Sarwate J. 


Jagannath Ganganarayan Maheshwari — 
Plaintiff — Applicant v. Fatechand Ratan - 
chand Osival and another — Defendants — Non. 
applicants. 


Civil Revn. No. 271 of 1947, Decided on 3rd August 
1918, from order of 2nd Civil Judge, 1st Class, Amraoti, 
D/- 4th July 1947. 

Court-fees Act (1870), S. 7 (iii) and (ix) — Suit to 
redeem pledge of ornaments _ Cl. (iii) applies _ 
Court-fee on market value of property has to be 
paid—There can be mortgage of moveable— There 
can be suit for redemption of such mortgage as 
contemplated by cl. (ix) _ But such mortgage 
should be distinguished from pledge to which 
cl. (iii) would apply—T. P. Act (1882), S. 58 —Con¬ 
tract Act (1872), S. 172. 


The de 6 nition of mortgage in S. 58, T. P. Act, is for 
the purposes of provisions relating to mortgages which 
are made in that enactment. There can be a mortgage of 
moveable property also and the right of a mortgagor of 
moveable property may be to sue for redemption. A 
suit against a mortgagee for the recovery of the property 
mortgaged would be a suit to redeem a 9 contemplated 
by cl. (ix) of S. 7, Court fees Act, and there may be a 
suit to redeem in the case of a mortgage of moveable 
property also: 7 Nag. L. R. 72; A. I. R. (27) 1940 Mad. 
929; 21 Cal. 241: 63 Cal. 657 and A.I.R. (12) 1925 Mad. 
1254, Rcl. on. [P ara3 3 & 7 ] 

Even a remedy by foreclosure may be available to a 
mortgagee of moveable property because that may be a 
term of the contract between the parties: 7 Nag. L. R 

72 > E f- on ‘ [Para 8 ] 

But a mortgage of moveables is to be distinguished 
from a pledge °f m°ve a bl e a which would come under 
1(2, Contract Act. In the case of a mortgage of 
moveables the intention is to pass ownership in the 
goods to the mortgagee-creditor though this may be 
without delivery of possession, while in the case of a 
pledge there must be actual delivery of possession of the 
movables which, however, does not pass ownership in the 
goods to the pledgee. [p ara 10 ] 

where the ornaments are alleged to have been deli¬ 
vered to another for the purpose that they should b 9 
held as security for repayment of the loan, it is a 
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transaction of pledge in which possession has been deli¬ 
vered without passing the ownership in the ornaments 
to the oreditor. Such a transaction 19 known in law by 
a specific name of pledge, the rights and remedies of the 
parties to which will be regulated by the provisions of 
the Contract Act. It is not a transaction of mortgage of 
movables and a suit to redeem a pledge cannot bo re- 
• garded as a suit to redeem a mortgage filling under 
<3l. (i*) of S. 7, Court-fees Act. [Para 10] 

The only other provision of the Court-fees Act under 
which the suit can then fall is cl. (iii) of 8. 7 and the 
suit must, therefore, be valued, according to that clause, 
at the market value of the subject-matter. [Para 11] 

Annotation : 1’44-Com.) Court-fee3 Act, S. 7 (iii) N. 1 
S 7 (ix)N. 1 and 2; (’45-Corn ) T. P. Act S. 58, N. 11; 
.(’46-Man.) Contract Aot, 8. 172 N. 1. 

N. B. Chandurkar —for Applicant. 

V. V. Kelkar — for Non-applicants. 

Order. — The point for determination in the 
revision case is if in a suit to redeem the pledge of 
ornaments the court-fee is pajable under s. 7, 
ol. (ix), Court-fees Act on the principal amount 
of the loan or on the market value of the orna¬ 
ments under S. 7, cl. (iii) of the Act. 

[ 2 ] The plaintiff appellant brought the suit 
alleging that he took a loan of Rs. 3500 from the 
defendant on pledge of certain specified orna¬ 
ments. The amount now due for the loan with 
interest is alleged to be Rs. 7,000 and the plain¬ 
tiff olaims that on payment of this sum by him 
the defendants should return the ornaments in 
specie. For purposes of court fee the suit has 
been valued at Rs. 3,500 under cl. (ix) of S. 7, 
Court-fees Act which provides for suits on mort¬ 
gages. The trial Court finds that the transaction 
is not a mortgage and so cl. (ix) will not apply. 
The only other clause applicable would then be 
cl. (iii) of S. 7 of the Court-fees Act and it has 
been ordered that according to that clause court- 
fee should be paid on the market value of the 
ornaments. Against that order this revision is filed. 

[3] The term "mortgage” is defined in S. 58, 
T. P. Act, 1882, as the transfer of an interest in 
specific immovable property for the purpose of 
seouring payment of money advanced as loan 
,eto. This is a definition for purposes of provi¬ 
sions relating to mortgages which are made in 
jthat enactment anclit does not signify that where 
‘property other than immovable property is made 
security for a loan, the transaction may not be 
termed a mortgage. In fact we do speak of mort¬ 
gages of other kinds of properties as well and 
more commonly we speak of mortgages of grow¬ 
ing crops which are not immovable property 
according to the definition in S. 3, T. P. Act. 
So, there may be a mortgage of moveable pro- 
perty as muoh as of immovable property. 

[ 4 ] Nanhuji v. Chimna, 7 N. L. R. 72 : (10 
I. o. 869), was a case of mortgage of future crops 
about which it was held that the transaction was 
not governed by the Transfer of Property Act 
but the rights and remedies of the parties to such 
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a transaction must be regulated by the Courts 
according to the law of contract supplemented 
by principles of justice, equity and conscience. 

[5] Chinni Venkatachalam Chetti v. Athi - 
varapu Venkatrami Reddi, A. I. R (27) 1940 
Mad. 929 : (I. L. R. (1941) Mad. 144) was also a 
case relating to mortgage of future crops which 
was held to be a mortgage of moveable property 
which would not be governed by the provisions 
in the Transfer of Property Act relating to mort¬ 
gages. It was also pointed out in that case that a 
mortgagee of moveable property is not entitled 
to claim possession. His right is only to enforce 
the mortgage by suing for a sale of the property 
or by the appointment of a receiver to secure 
possession of it in order that his security may be 
realized. 

[6] In Ko Shway Aung v. Strang Steel and 
Co., 21 Cal. 241, there was an assignment of boats 
by the boat owners to S. and Co. in considera- 
tion of an advance of money on interest. The 
boat owners retained possession and use of the 
boats. Under the contract S. and Co. were em¬ 
powered to take possession of the boats and to sell 
them if the boat owners failed to repay on demand 
the money advanced. It was a reference under 
the Stamp Act of 1879 and it was hold that the 
transaction was a mortgage and was not a pledge. 

[7] There can thus be a mortgage of move- 
able property also and the right of a mortgagor 
of moveable property may be to sue for redemp. 
tion. A suit against a mortgagee for the recovery 
of the property mortgaged would be a suit to 
redeem as contemplated by cl. (ix) of S. 7, Court- 
fees Act, and there may be a suit to redeem in 
the case of a mortgage of moveable property also.! 
This is what is intended to be laid down in the 
decision in Mahammad Ishak Miya Chowdhuri 
v. Ananda Chandra Saha, 63 Cal. 6 j 7, by 
R. C. Mitter J. in the following observation: 

“The ordinary significance of the words ‘to redeem’ 
is to recover a pledge, to get property freed from a 
charge or mortgage.” 

Shreedharan Nambudri v. V. K. M. P. Per. 
umbra Nair, A. I. R. ( 12 ) 1925 Mad. 1254 : (91 
I. O. 81), was a case of redemption of a mortgage 
of paddy and such a suit was held to be covered 
by ol. (ix) of S. 7, Court-fees Act. 

[8] Even a remedy by foreclosure may be 
available to a mortgagee of moveable property 
because that may be a term of the contract be¬ 
tween the parties aud, as pointed out in Nanhuji 
v. Chimna, supra, 7 N.L. R. 72:(10I. c. e69), the 
rights and remedies of the parties to a transac¬ 
tion of mortgage of moveable property are 
regulated by the the terms of their contract. 

[9] It is thus possible to contemplate a suit for 
redemption as well as a suit for foreclosure of a 
mortgage of moveable property which would be 
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within the purview of cl. (ix) of S. 7, Courfc-feea 
Act. The point, however, remains whether the 
transaction upon which the present suit is based 
can be regarded as one of mortgage of moveable 
property. 

[10] In the Transfer of Property Act by Chitaley 
and Annaji Rao (1945 Ed. Vol. II, p.921), Note 11 
in the commentary under S. £8, deals with in¬ 
cidents of a mortgage of moveables. It is pointed 
out there that a mortgage of moveables is to be 
distinguished from a pledge of moveables which 
would come under s. 172, Contract Act. It is 
stated on the analogy to be drawn from the defi¬ 
nition of mortgage of immovable property that 
in the case of a mortgage of moveables the 
intention is to pass ownership in the goods to the 
mortgagee.creditor though this may be without 
delivery of possession, while in the case of a 
pledge there must be actual delivery of posses¬ 
sion of the moveables which, however, does not 
pass ownership in the goods to the pledgee. A 
pledge as defined in S. 172, Contract Act, is the 
bailment of goods as security for payment of a 
debt or performance of a promise and “bailment” 
is defined in S. 148 as the delivery of goods by 
one person to another for some purpose, upon a 
contract that they shall, when the purpose is 
accomplished, be returned or otherwise disposed 
of according to the directions of the person 
jdelivering them. In the present case the ornaments 
are alleged to have been delivered to the non¬ 
applicants for the purpose that they should be 
held as security for repayment of the loan. It is, 
|therefore, a transaction of pledge in which pos¬ 
session has been delivered without passing the 
ownership in the ornaments to the non-applicants. 
Such a transaction is known in law by a specific 
^ame of pledge, the rights and remedies of the 
jparties to which will be regulated by the pro¬ 
visions of the Contract Act. It is not a transaction 
of mortgage of moveables and the present suit to 
jredeem a pledge cannot be regarded as a suit to 
,redeem a mortgage falling under cl. (ix) of s. 7, 
Court-fees Act. 

[11] If the speoial cl. (ix) had applied, then it 
would not have been proper to insist that the 
court-fee should be paid according to the general 
cl. (iii) of S. 7. But once it is held that this is 
not a suit relating to a mortgage as contemplated 
by cl. (ix) that clause becomes inapplicable and 
the only other provision of the Court-fees Act 
under which the suit can then fall is cl. (iii) and 
the suit must, therefore, be valued according to 
that clause at the market value of the subjeot- 
matter. 

[12] The order of the trial Court was thus 
right. The revision application fails and is dis¬ 
missed with costs. 

R.G.D. Revision dismissed. 
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Bose J. 

Eundanlal Nandkishore — Defendant — Ap¬ 
pellant v. Ramcharan Deokaran — Plaintiff 
— Respondent. 

Second Appeal No. 826 of 1944, Decided on 18th 
January 1949, from appellate decree of 2nd Addl. Dist. 
Judge, Jubbulpore, D/- 14th November 1944. 

(a) C. P. and Berar Relief of Indebtedness Act 
(XIV [14] of 1939), S. 11 (2)Proviso 2_Debt Relief 
Court — Powers of—Court has power to execute 
document on behalf of recalcitrant party — Civil 
P. C. (1908), O. 21, Rr. 32 and 34. 

Rule 32 of O. 21, Civil P. C., confers the power on 
the Couit. Rule 34 merely sets out the procedure to be 
followed when the power sought to be exercised is exe¬ 
cution of a document. The actual power is conferred 
under sub r. (5) of R. 32. The Court has power there to 
direct the execution of a sale deed either by the 
decree-holder or some other person appointed by the 
Court. The manner in which that power is to be 
carried out is set out in R. 34. Therefore, when the 
proviso to S. 11, Relief of Indebtedness Act confers the 
power on the Debt Relief Court to take aotion “as 
far as may be under 0. 21, R. 32” it necessarily 
includes the procedure prescribed by R. 34 and hence 
such Court has power to execute a document on behalf • 
of a recalcitrant party. [Para 10] 

Annotation: (’44-Com.) Civil P.C., O. 21,R. 32, N. 9. 

(b) C. P. and Berar Relief of Indebtedness Act 
(XIV [14] of 1939), S. 23 (1) (c)—Matter regarding 
settlement of debt pending before Debt Relief 

Court_Agreement — Application to implement 

terms of agreement by execution of sale deed of 
property — At that date Collector exercising power 
respecting property—Court held bad power to exe¬ 
cute deed—Civil P. C. (1908), Sch. Ill, Para 11 (1). 

Where the matter regarding the settlement of a debt 
was pending before the Debt Relief Court, an agree¬ 
ment had been reached there and there was an applica¬ 
tion to implement the terms of that agreement by the 
execution of a sale deed in pursuance of the scheme 
framed under S. 11 (1) of the Act for recovery of the 
debt and it was argued that tbe Debt Relief Court had 
no power to execute the sale deed because the Collector 
was exercising power at that date in respect of the pro¬ 
perty of which the sale deed was sought to be executed: 

Held, that in view of S. 23 (1) the jurisdiction of the 
civil Courts was barred so long as the matter was 
pending before the Debt Relief Court and that being so, 
the power imposed on the Collector by para. 11 (1) of 
Sch. 3, Civil P. C. ceased to exist, and therefore the 
Debt Relief Court had power to execute the deed. 

[Para 13] 

(c) C. P. and Berar Relief of Indebtedness Act 
(XIV [14] of 1939), S. 11 (2) Proviso 2 — Debt 
Relief Court executing sale deed on behalf of 
debtor — Deed directing creditor to take posses¬ 
sion of property sold from Court by taking out 
execution — Direction confers no jurisdiction on 
Court to deliver possession — Court cannot pass 
decree of that kind or execute one — Civil suit is 
proper remedy — Civil P. C. (1903), S. 47. 

Where a Debt Relief Court executes a sale deed on 
behalf of a debtor, the position is the same as in a suit 
for specific performance where the Court executes a 
document for sale on behalf of the defendant who 
refuses to do so. In such a case the subsequent procee¬ 
dings for obtaining possession would not be under 
S. 47, Civil P. C. but would be by a separate suit for 
the simple reason that the decree in a case of that 
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kind merely direots the execution of a document and 
Bays nothing about delivery of possession. If the sale 
deed executed by the Debt Relief Court directs the 
oreditor to take possession of the property from that 
Court by taking out execution, this forms no part of 
the operative order of the Court and confers no juris¬ 
diction on the Court to deliver possession. But that 
apart, the Debt Relief Court has no power either to 
pass a “decree” of that kind or to execute one. If it has 
no such power, it follows that a oivil suit is a proper 
remedy to obtain delivery of posse-sion. [Paras 14 to 17] 

(d) C. P. and Berar Relief of Indebtedness Act 
(XIV [14] of 1939). S. 11 (2), proviso 2-Ss. 6 (3) and 
23 (1) apply to Collector — Matter respecting pro¬ 
perty pending before Debt Relief Court — Powers 
of Collector to deal with property are at an end — 
Debt Relief Court or judgment-debtor can transfer 
property — C. P. and Berar Relief of Indebtedness 
Act (XIV [14] of 1939), Ss. 6 (3) and 23 (1). 

Seotions 6 (3) and 23 (1) apply to the Collector and 
his powers to deal with the property in respect of which 
a matter is pending before the Debt Relief Court are at 
an end. It is therefore competent either for the judg¬ 
ment-debtor or for the Debt Relief Court to effect a 
transfer of the property so long as the Collector has no 
power to deal with the property. [Para 19] 

JR. S. Dabir — for Appellant. 

P. R. Padhye — for Respondent. 

Judgment. —The defendant appeals in a suit 
for possession based on a sale deed, Ex. P-4, exe¬ 
cuted by the Debt Relief Court on 18th June 
1942 on behalf of the defendant Kundanlal in 
favour of the plaintiff Ramcharan. The facts are 
as follows. 

[2l The plaintiff obtained a final decree for 
sale on 25th August 1934 on a mortgage in Civil 
Suit No. 180/33. He also obtained a simple money 
decree on 29th November 1933 in a Small cause 
court Suit no. 1760/33. The defendant went to 
the Debt Conciliation Board and obtained con¬ 
ciliation of all his debts except the two decretal 
debts set out above. As the plaintiffs refused to 
accept what the Board considered was a reason¬ 
able ofFer, the Board issued a certificate under 
8. 15, Debt Conciliation Act. These facts are to 
be found in ex. D 2. 

[3] Some time after this, the defendant had 
recourse to the Debt Relief Court in respect of 
these same debts. The matter was adjusted, and 
on 4th* ootober 1940 the parties reached an 
agreement before the Debt Relief Court whioh is 
to be found in ex. p 2 . Under the agreement the 
defendant was to transfer a certain portion of 
his immovable property to the plaintiff.' 

[4] The defendant failed to carry out the 
agreement. Accordingly, the plaintiff applied to 
the Debt Relief Court and asked it (l) to exe¬ 
cute a sale deed on behalf of the defendant and 
(2) to direct the defendant to deliver possession 
of the property. The first prayer was granted 
and the sale deed in suit was executed by the 
Debt Relief Court on behalf of the defendant on 
18th June 1942, The second prayer for posses¬ 


sion wa3 dismissed on 18th December 1942 by 
the order contained in Ex. P-1. 

[5] The present suit is based on Ex. r 4 which 
gives the plaintiff title to the property as the 
defendant refuses to deliver possession. The suit 
has been decreed in both the lower Courts, and 
the defendant appeals. 

[6] 'Various objections are taken to the main¬ 
tainability of the suit and to the plaintiff’s right 
to claim possession, particularly through the civil 
Courts. The sale deed Ex. P-4 directs : 

“You should take possession of tho above share from 
this Court by taking out execution in respect thereof.” 

"This Court” which I have underlined above 
(here italicized) refers to the Debt Relief Court. 
I do not. however, consider that that excludes 
the jurisdiction of the civil Court, assuming it 
has jurisdiction, on other scores. If the Debt 
Relief Court had no jurisdiction to direct delivery 
of possession, then the jurisdiction of the civil • 
Court to direct that could not be excluded either 
by the order of the Debt Relief Court or by an 
insertion regarding that in the sale-deed. The 
question, however, is whether the Debt Relief 
Court had jurisdiction. 

[ 7 ] The power of the Debt Relief Court to 
execute a safe-deed on behalf of a defendant, 
who refuses to exeoute one despite an agreement 
to that effect reached before the Debt Relief 
Court, is contained in ss. 11 and 19, Relief of 
Indebtedness Act. First of all, sub-s. ( 2 ) of s. 11 
states : 

“If tho debtor has transferable property which ho is 
willing to transfer . . . the Debt Relief Court may sanc¬ 
tion such transfer etc . . .” 

Here, the agreement reached shows that the 
debtor was at that date willing to transfer the 
property. Accordingly the Debt Relief Court 
was competent to sanction such a transfer. Then 
follows this proviso : . 

“Provided further that when a transfer ba9 been 
agreed to before the Debt Relief Court by tho parties 
to the proceedings and either party fails to complete 
the transaction within a period of sixty days, the 
Court may take action, as far as may be, under 0. 21, 

R. 32. Civil P. C., 1908.” 

[8] Before proceeding to analyse this proviso 
in the light of the arguments addressed to me, it 
will be necessary to reproduce 8. 19 as well 

which also has a bearing on the subject : 

“The Debt Relief Court, in regard to proceedings 
under this Act, shall, so far as is practicable, have the 
same powers and shall follow the same procedure as it 
would have and follow if it were a Court of original 
olvil jurisdiction.” 

[9] It was argued on behalf of the defendant 
that the only powers conferred on the Debt 
Relief Court, when one party to the transfer re¬ 
fuses to complete the transaction, are the powers 
under O. 21, R. 32, Civil P. C. It was said that 
the only power which that rule confers is 
attachment of the property or, for an injunction 
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by detention of the defendant in a civil prison. 
It was pointed out that the power given to a 
civil Court to execute a document on behalf of 
a judgment-debtor is conferred by o. 21 , R. 34 
and that as the Relief of Indebtedness Act con¬ 
fines the powers of the Debt Relief Court to 
those conferred under o. 21, R. 32, it follows that 
the powers conferred under o. 21, R. 34, are ex¬ 
cluded, therefore, the Debt Relief Court has no 
power to execute a document on behalf of a re¬ 
calcitrant party. All it can do is to attach 
the property or direct the detention of the defen¬ 
dant in a civil prison. In my opinion, this argu¬ 
ment is fallacious. 

[10] Rule 32 of 0 . 2 L confers the power on the 
Court. Rule 34 merely sets out the procedure to 
be followed when the power sought to be exer¬ 
cised is execution of a document. The actual 
power is conferred under sub-r. 5 of R. 32. That 
runs a3 follows : 

“Where a decree for the specific performance of a 
contract . . . has not been obeyed, the Court may, in 
lieu of or in additon to all or any of the processes 
nforesaid, direct that the act required to be dons may 
be done so far as practicable by the decree-holder or 
some other person appointed by the Court . . .“ 

This confers the power. The Court has power 
there to direct the execution of a sale-deed either 
by the decree-holder or some other person ap¬ 
pointed by the Court. The manner in which that 
power is to be carried out is set out in R 34. 
Therefore, when the proviso to 8. ll, Relief 
of Indebtedness Act confers the power on the 
Debt Relief Court to take action “as far as may 
be under o. 21, R. 32", it necessarily includes 
the procedure prescribed by K. 34. There is, in 
my opinion, nothing in this objection. 

[11] It was then argued that the Debt Relief 
Court had no power because the Collector was 
exercising power at that date in respect of this 
property in execution of the mortgage decree 
dated 26th August 1934 in civil Suit No. 180/33. 
The orders of the Collector are to be found in 
Ex. D 3. The order sheets there commence from 
the 6th November 1937 and go on till at least 4th 
August 1942. It would appear then prima facie 
that the Collector was seised of these proceed¬ 
ings on 18th June 1942 when the sale deed was 
executed. But it was argued on behalf of the 
plaintiff that though the order sheets of the 
Collector continued, actually the proceedings 
were stayed on 17th November 1939 and this 
was because the Debt Relief Court obtained 
seisin of the matter. That automatically ousted 
the jurisdiction of the Collector for the time 
being. Therefore, the Collector was not in a 
position “to exercise or perform in respect of 
the judgment-debtor's immovable property, or 
any part thereof any of the powers or duties 
conferred or imposed on him by paras. 1 to 10." 


The quotation is from para. 11 (l) of sch. 3, 
Civil P. C. 

[ 12 ] Section 6 (3), Relief of Indebtedness Aofc 
provides— 

“When an application made under sub-s. (1) is ad¬ 
mitted . . . proceedings, if any, against the deb¬ 

tor for the recovery of debts pending before a Civil 
Court . . . shall be stayed.’* 

Then follows S. 23 (l) which is as follows: 

“Subject to the provisions of S. 20“ (that section 
doe3 not apply here and can be ignored) “the jurisdic¬ 
tion of the Civil Courts . . . shall be barred in res¬ 

pect of (a) any matter pending before a Debt Relief 
Court; 

* * * 

(c) the recovery of any debt, the recovery of which 
is included in any scheme under sub-s. (1) of S. 11 for 
the time being in force . . .” 

[13] The matter regarding settlement of this 
debt was pending before the Debt Relief Court, 
an agreement had been reached there and there 
was the application to implement the terms of 
that agreement by the execution of a sale deed. 
That was in pursuance of the scheme framed 
under 8. ll (l) for recovery of the debt. Accor-/ 
dingly, the jurisdiction of the Civil Courts was 
barred, so long as that matter was pending. If 
it was barred, then the Collector was unable to 
"exercise or perform in respect of the judgment- 
debtor’s immovable property, or any part there-' 
of, any of the powers or duties conferred or 
imposed on him by paras, l to 10 ." That being 
the case, the power imposed by para, ll (l) of 
sch. 3, ceased to exist. Therefore, by reason 
of the provisions of s. 23, Relief of Indebtedness 
Act the Debt Relief Court had power to exe¬ 
cute the deed. 

[14] Objection was then taken to the main¬ 
tainability of the suit on the ground that the 
only remedy of the plaintiff was to make an 
application in execution to the Debt Relief 
Court under 8. 47, Civil P. C. and reliance was 
placed on Mst. Semabi v. Shrimant Ganpatrao 
Pande, I. L. r. (1938) Nag. 683 : (a. i. r. (25) 
193S Nag. 212) which, however, was not a case 
under the Relief of Indebtedness Aot. The first 
point to be seen here is whether the order of 
the Debt Relief Court, which corresponds to the 
decree of a Civil Court, regarding delivery of 
possession was executable. The order is con¬ 
tained in Ex. P-2. All it states is : 

“It is therefore ordered that if the applicant fails to 
execute a sale of the property as agreed to on or before 
the next hearing, I would be compelled to take action 
under O. 21, R. 32.” 

As we have seen, that merely empowers the 
Debt Relief Court to execute a document onbe-| 
half of the defendant. The position is the same 
a3 in a suit for specifio performance where the 
Court executes a document for sale on behalf 
of the defendant who refuses to do so. In such 
a case the subsequent proceedings for obtaining 
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possession would not be under s. 47 but would 
be by a separate suit for the simple reason that 
the deoree in a case of that kind merely directs 
the execution of a document and says nothing 
about delivery of possession. 

[15] It is true the sale-deed in this case contains 
the passage whioh I have already quoted, namely: 
“You should take possession of the above share 
from this Court by taking out execution in res- 
peot thereof.” But that forms no part of the 
operative order of the Court which is the equiva- 
lent of a decree in a civil Court. It is no more 
than a sale-deed executed by the Court saying 
that the defendant shall deliver possession of the 
property to the plaintiff. A clause like that in a 
sale-deed would not confer jurisdiction on the 
Court decreeing specific performance to deliver 
possession. The same applies here. 

[16] But that apart, the Debt Relief Court 
has no power either to pass a “decree” of that 
kind or to execute one. Under the Relief of 
Indebtedness Act, the Debt Relief Court has 
power only to do two things. One is to sanction 
a transfer of property in the circumstances set 
out in S. 11, Relief of Indebtedness Act. The 
other is to fix instalments for any decree it may 

■ pass. That power is also conferred under S. 11 . 
It has no power to direct delivery of possession. 

[17] Coming next to its powers in executing 
any order .passed under S. 11 on either of these 
two points, the only power conferred is to 
execute the document under the second proviso. 
It has no power to do anything else in execution. 
When instalments are fixed and they are not 
paid, the remedy is to go to the Deputy Com¬ 
missioner, or other revenue officer as may be 4 
authorised, to take action under S. 12. If the 
Deputy Commissioner is unable to give the 
decree-holder satisfaction, then only can recourse 
be had to the civil Court on the Deputy Com¬ 
missioner making an order under 8.13 (3). The 
Debt Relief Court has no other power. Accord¬ 
ingly, there will be no power to execute a deoree 
for delivery of possession or to pass one even 
if the clause in the sale-deed to which I have 
already referred can be interpreted as an order 
of the Debt Relief Court equivalent to a decree 
in that behalf. If the Debt Relief Court has no 
power to execute the deoree, it follows that a 
civil suit is the proper remedy. I hold that the 
suit is competent. 

[ 18 ] It was then stated that the Debt Relief 
Court was incompetent to execute the sale-deed 
on behalf of the judgment-debtor because it could 
not have done anything which the judgment- 
debtor himself was incompetent to perform 
because of para. 11 (l) of 8ch. 3, to the Civil 
P. 0. The judgment-debtor was incompetent to 
transfer the property as the matter was then in 
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the hands of the Collector. Therefore, it was 
contended, the Debt Relief Court was similarly 
incompetent. 

[19] The answer to this contention is that the 
jurisdiction of the Collector had ceased for the 
reasons I have already given above. The sections 
of the Relief of Indebtedness Act which I have 
referred to apply to the Collector, and if his 
powers to deal with the property are at an end, 
then it would be competent either for the judg¬ 
ment-debtor or for the Debt Relief Court to 
effect the transfer so loDg as the Collector had 
no power to deal with the property. - 

[20] In view of what I have said above, it is 
not necessary to examine the other arguments 
regarding the powers of the Debt Relief Court 
and so forth. These are the arguments raised on 
behalf of the plaintiff contending that the Debt 
Rolief Court had power on other grounds as 
well. But as I am deciding in favour of the 
plaintiff, it is not necessary to examine the 
further arguments which he has addressed to 
meet the objections raised on behalf of the defen. 
dant. Those are the objections which I have set 
out above. 

[21] The appeal fails and is dismissed with 
costs. 

v.r.b. Appeal dismissed . 
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Sarwate J. 

Shamrao Janrao and another — Plaintiffs - 
Applicants v. Amolak Ghimnira Maheshwari 
and others — Defendants — Non-Applicants. 

Civil Revo. No. 280 of 1947, Decided on 20th August 
1948, from order of Civil Judge, Second Clas?, Akot, 
D/- 10th March 1947. 

Civil P. C. (1908), Ss. 2 (2), 115 and O. 7, R. 11 — 
Additional court-fee demanded by trial Court after 
trial of suit to completion—Suit dismissed for non¬ 
payment — Order amounts to rejection of plaint — 
Appeal and no revision lies. 

So long as the trial Court bag seisin of the case and 
while the suit 60 far as that Court is concerned is etill 
pending, the power under O. 7, R. 11, Civil P. C., can 
be exercised. Though a suit has been dismissed for 
non-payment of additional court-fee demanded after 
the suit had been tried to completion, that should 
nevertheless mean only rejection of the plaint. The 
order is a decree from whioh an appeal lies and henco 
a revision application is not tenable : A. I. R. «22) 1935 
Mad. 569 and A.I.R. (22) 1935 Cal. 157, Itel. on ; A I.R. 
(28) 1941 Mad. 836 (F.B.), Disting. [Paras 3, 10 & 11] 

Annotation: (’44 Com.) Civil P. C., O. 7, R. 11 N. 11 
Pt. 1, N. 12 Pt. 1. 

V. h. Ola and Y. V. Jakatdar — for Applicants. 

N. D. Chandurkar and Q. It. Mudh >lkar — 

• for Non-Applicants. 

Order. — The applicants sued the non-appli¬ 
cants for possession of the entire field or of 
2/3rds share therein after setting aside a sale- 
deed in respect of it executed by their father 
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Janrao in favour of the non-applicants for a consi¬ 
deration ot Rs. 2000 . Their allegation was that the 
joint held was the property of themselves and their 
father and that the sale was not for legal necessity. 
They valued the suit for purposes of court-fees 
at Rs. GCO which, they alleged, was the present 
market value of the field. The Court, after the 
trial was completed but before writing judgment, 
raised the point of proper court-fee on the plaint 
and recorded a finding that the court-fee should 
bo paid ad valorem on rs. 2000 which was the 
consideration mentioned in the sale-deed. Time 
was allowed to the plaintiffs to pay the deficit 
court-fee. That not havmg been paid, the follow¬ 
ing order was recorded on 25th March 1947 : 

“25th March 1947.— Parties by counsel. Mr. Rohifor 
plaintitls says that his client doe9 not want to pay the 
court-fees. Suit dismissed for non-payment of court- 
fees. Costs on plaintiff.” 

This revision is filed for setting aside the above 
order. 

[2l The non-applicants have raised a conten¬ 
tion that the order was appealable and the ap¬ 
plication in revision is not, therefore, tenable. 
The order would be appealable if it amounts to a 
decree within the definition in S. 2 (2), Civil 
P. C., and it would be a decree if it can be 
treated as an order under R. 11 (c) of O. 7, Civil 
P. C. of rejection of the plaint and may not be 
treated as an order of dismissal for default. The 
argument on behalf of the applicants is that this 
should be treated as an order dismissing the suit 
for default in complying with the Court’s order. 
In Sm. Annapurna Dassi v. Sarat Chandra 
Bhattacharjee, a I. R. (22) 1935 cal. 157 : (154 
I. c. 820 ) an order of dismissal of a suit made 

in similar circumstances was held to amount to 

♦ 

a rejection of the plaint under O. 7, R. 11 (b) 
and (c). 

[3] Though in this case the suit has been 
thrown out for non-payment of additional court- 
fee that came to be demanded after the suit had 
been tried to completion, that should neverthe¬ 
less mean only rejection of the plaint. The 
court-fee demanded was chargeable on the plaint 
and, therefore, by S. 6, Court-fees Act the 
Court is precluded from treating the plaint as 
properly filed or, in other words, the Court has 
to reject it as not properly filed. This rejection 
may come at any stage of the suit when the 
Court applies its mind to the question of proper 
valuation. Therefore, the power to reject the 
plaint may be exercised at any stage of a pend¬ 
ing suit. This is the view taken in C. M. Maroof 
Sahib v. Ayyakannu, 53 Mad. 1051: (A.I.R. (22) 
1935 Mad. 569) where it was held that the Court 
has power to revise the valuation even after the 
jCaee bad come back to it for fresh disposal on 
'an order of remand. Therefore, so long as the 


trial Court has seisin of the case and while the 
suit so far a3 that Court is concerned is still 
peniiDg, the power under o. 7, R. 11 can bel 
exercised. 

[4] A decision on the point of valuation can 
be taken by an appellate Court also under S. 12, 
(ii), Court-fees Act and additional fee, if neces¬ 
sary, can be demanded. The consequence of non¬ 
payment of the additional fee at that stage is 
that the suit is liable to be dismissed as provid¬ 
ed under S. 10 ibid. The use of the word ‘dis¬ 
missed’ at that stage is appropriate because, when 
the proceedings in a suit have already been ter¬ 
minated, the question of filing or rejection of the 
plaint becomes immaterial and the order to be 
passed should then be relating to the suit as a 
whole. 

[5] In the matter of a memorandum of appeal, 
R. 3 of o. 41, Civil P. C., contemplates its rejec¬ 
tion only in a case where it is not drawn up in 
the manner prescribed. The consequence of non¬ 
payment of proper court-fee on a memorandum 
of appeal cannot, therefore, be a rejection of the 
memorandum of appeal. Where the Court re¬ 
fuses to act on a memorandum of appeal because 
it is insufficiently stamped, the Court's order, 
even though it may be termed rejection of the 
memorandum of appeal, would really amouut 
to a dismissal of the appeal itself for non-com¬ 
pliance with the Court’s order, i.e., dismissal in 
default. The word ’‘default” has been interpret¬ 
ed in the Full Bench decision of the Madras 
High Court in In re N. Kayambu Pillai, 
I. L. R. (1941) Mad. 954 : (A. I. R. (28) 1941 Mad. 
83G F. B.) as not confined to a default of appe- 
arancs only but to inolude other defaults as well, 
such as failure to furnish security ordered or to 
pay the court-fee demanded. 

[6] So long as the original suit has not ter¬ 
minated in a decree, there can be a rejection of 
the plaint so as to take away the very basis of 
the suit. This would mean that no suit was filed 
and in such a case it may be open to the plain¬ 
tiff to bring a fresh suit. The position is other¬ 
wise when the suit is determined and a decree is 
passed. The law does not then contemplate that 
the plaintiff should be at liberty to start with the 
filing of a fresh plaint and claim a retrial of the 
whole suit. A default in payment of court-fee 
after that stage affects the suit as a whole and 
the plaintiff will be precluded from bringing a 
fresh suit. 

[7] Section ll, Court-fees Act accordingly 
provides for dismissal of the suit itself where the 
suit is for mesne profits or accounts and in 
which the amount decreed exceeds the amount 
claimed and court-fee is not paid on the excess 
so decreed. In suoh cases the plaintiff is allowed 
under the Court-fees Act to value the suit tenta- 
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tively for purposes of oourfc-fees (vide S. 7 (i) and 
S. 7 (iv) (0) and S. 11 provides for the making up 
of the deficiency of court-fee in a case where the 
tentative valuation is found to fall short of the 
real amount for which the decree is passed. There 
can be no rejection of the plaint in such a case 
because the plaint itself was sufficiently stamped 
as provided by law. 

[8 ] Id the case of a memorandum of appeal, the 
suit has already terminated in a decree and there 
is no reason to give any of the parties an oppor¬ 
tunity to start the lis afresh. Therefore, the 
appeal itself is dismissed where proper court-fee 
on the memorandum of appeal is not paid and 
this leaves the decree of the lower Court stand¬ 
ing and confirmed. The dismissal of an appeal 
in such a case is regarded as a dismissal in 
default and not as a rejection of the memo¬ 
randum of appeal and this dismissal in default 
is not a decree within the meaning of 8. 2 (2), 
Oivil P. C. In re N. Kayambu Pillai, I. L. R. 
(1941) Mad. 954:(A. I. R. (28) 1941 Mad. 836 F. B.) 
(supra) cannot, therefore, be an authority for 
holding that an order of dismissal of a suit for 
non-payment of proper court-fee on the plaint 
should not be treated as an order of rejection of 
the plaint. 

[9] In Abdul Majid v. Jawahir Lai, 36 ALL. 
350 : (A. I. R. (1) 1914 P. C. 6§) the Privy Council 
eaid that an order of His Majesty dismissing an 
appeal for want of prosecution not having dealt 
with the matter of the suit judicially cannot be 
regarded as an order adopting or confirming the 
decision appealed from. This is obvious because 
in such a case their Lordships could not be 
deemed to have considered the decree appealed 
from on its merits and the order was regarded 
as recognizing that the appellant had not com¬ 
plied with the conditions under which the appeal 
was open to him and, therefore, he was in the 
same position as if he had not appealed at all. 
'This deoision cannot be treated as any authority 
for holding that in all cases where an order of 
dismissal i3 not a decision given on merits, it 
should amount to an order of dismissal for want 
of proseeution. 

[10] The Oivil Procedure Code as well as the 
Court-fees Act make a clear differentiation be¬ 
tween a plaint and a memorandum of appeal so 
that provisions relating to one cannot be appli¬ 
ed by analogy to the other. Section 2 (2), Civil 
P. 0. expressly provides for rejection of a plaint 
being treated as a decree but does not so pro¬ 
vide about rejection of a memorandum of 
appeal. An order dismissing an appeal for non¬ 
payment of required court-fee will not, therefore, 
be a decree as held in In re N. Kayambupillai, 
Jl. L. R. (1941) Mad. 954 : (A. I. R. (28) 1941 Mad. 
J 886 F. B.) but such an order of dismissal in 


respect of a suit does amount to a rejection 
of the plaint as provided in 0. 7, R. 11 (c), Civil 
P. C. and is a decree from which an appeal 
would lie. 

[11] The applicants’ remedy was thus by an 
appeal against the order, dated 25th March 1917, 
to the District Court and then a second appeal 
to this Court. The application in revision is not, 
therefore, tenable. It is accordingly dismissed 
with costs. 

D.H. Revision dismissed. 


A. I. R. (36) 1949 Nagpur 373 [C. N. 151.] 

Sarwate J. 

Niyaz Bi iv/o Sherumiyan — Judgment - 
debtor—Applicant v. Amdumiyan sfo Hidayat 
— Decree-holder — Non-Applicant. 

Civil Revn. No. 93 of 1947, Decided on 30th July 
1948, from order of 3rd Civil Judge 2nd Class, Nagpur, 
D/- 30th November 1946. 

Civil P. C. (1908), S. 47—Decree for specific 
performance of contract of sale and for delivery of 
possession of house — Execution — Warrant for 
delivery of possession issued and possession deli¬ 
vered—House broken open and movables handed 
over to decree-holder by process-server—Question 
as to return of movables held did not relate to 
execution and separate suit for their recovery not 
barred. 

In execution of a decree for specific performance 
of a contract of sale and for delivery of possession 
of cerain house, a warrant for delivery of possession 
of the house was issued and possession was delivered to 
the decree holder. The house in question was kept 
looked by the judgment-debtor and possession had to 
be delivered by breaking open the lock. The process- 
server drew up a list of items found inside the house 
and gave them in charge of the decree-holder. Later, 
the decree holder returned some of the items and 
about the rest the judgment-debtor refused to take 
them assertaing that they were either substituted or 
badly damaged. He then applied to the executing 
Court for an order to the deoree-holder to return tho 

remaining items or pay their value : 

Held that there was no process issued by the Court 
for seizure of any movable property and the process 
server in handing over the movables found in the 
house did not act in pursuance of any order of the 
Court and the property which' was taken charge of 
by the decree-holder could not be said to have come 
into the custody of the Court. What was done was 
altogether outside the scope of the execution proceed- 
ioR8. The judgment-debtor’s application for return of 
the property ould not, therefore, be treated as one 
relating to the execution of the decree and the remedy 
was by a euit: A I. R. (Hi 1924 Nag. 246 ; A. I. R. 
(11) 1924 Nag. 258; A. I. R. (3) 1916 Pat. 308 and 23 

Mad. 55, Disting. „ l Pa ™-‘ 

Annotation : i'44-Com.) Civil P. C., S. 47 N. 35, 37. 

A. Razzaqu ;—for Applicant. 

Imdadal%—loz Non-Applicant. 

Order. — This application in revision is 
against an order of the Third Civil Judge, 
Class II, Nagpur dated 30th November 1946. 
In execution of a decree a warrant for delivery 
of possession of a house was issued and posses¬ 
sion was delivered to the non.applioant-decree- 
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holder Amdumiyan on 22nd November 1940. The 
decree was for specific performance of a con¬ 
tract of sale and for delivery of possession of the 
property after completion of the sale. The dec¬ 
ree had all been executed except as to the deli¬ 
very of possession of the house. When warrant for 
delivery of possession was issued and possession 
was delivered, the decree was treated as fully 
satisfied. The house in question was kept locked 
by the judgment-debtor-applicant Niyazbi and 
possession had to be delivered by breaking 
open the lock. At the time of delivery of pos¬ 
session, it was found that inside the house there 
were 48 items of movable property. The pro¬ 
cess server drew up a list of those items and 
gave them in charge of the decree holder. Later, 
the decree-holder returned some of the items to 
the judgment-debtor and about the rest the judg¬ 
ment-debtor refused to take them from the 
decree.holder asserting that they were either 
substituted or badly damaged. He then applied 
to the executing Court for an order to the 
decree.holder to return the remaining items or 
pay their value. The executing Court at first 
made some enquiry into the application but 
eventually dismissed the application on the 
view that this was not a question of execution, 
discharge or satisfaction of the decree which 
could be enquired into under 8. 47, Civil P. C„ 
and that the judgment-debtor’s remedy was by 
a civil suit. It is this order against which the 
revision is filed. 

[ 2 ] The contention on behalf of the applicant 
is that the application was tenable and the 
decree holder as supratdar was liable to return 
the property and any neglect on his part to re¬ 
turn it can render him liable to summary juris¬ 
diction of the execution Court. This argument 
is advanced on the basis of two decisions of the 
Judicial Commissioner’s Court in Keshri Singh 
v. TJmrao Singh, 20 N. L. R. 90: (A. I. R. (11) 1924 
Nag. 246) and Ramji v. Ziblaji, 20 N. L. R. 93: 
(a. I. R. (11) 1924 Nag 258). In the first mention¬ 
ed case it has been held that where a judgment- 
debtor applies to the executing Court for enquiry 
into the fact that certain property belonging to 
him was attached or taken possession of by the 
decree.holder under colour of the decree, but 
not listed or returned to him, the matter is one 
in whioh the Court cannot decline to hold the 
enquiry under P. 47, Civil P. C. In the second 
case, the decision was that the security given by 
a depositary or custodian for the safe custody 
of property entrusted to him by the order of an 
executing Court can be realised by issue of a 
summary process in execution against him. 
Both these cases pre suppose that the property 
about whioh the judgment-debtor makes a claim 
was taken possession of by the deoree-holder or 
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by the supratdar under a process issued by the 
executing Court. 

[3] In Gajadhar Prasad Singh v. Arjuri 
Das, A. I R. (3) 1916 Pat. 308: (36 I. 0. 280) the 
question was of misappropriation of attached 
movable property by the decree-holder acting in¬ 
collusion with the Court amin. In that case also 
the property was taken possession of in pur¬ 
suance of a process issued by the Court and 
under colour of a decree and it was, therefore, 
held that the application of the party complain¬ 
ing of misappropriation should be enquired into 
under S. 47, Civil P. C., and the party should 
not be referred to a separate suit. Similarly, ir> 
Apparao v. VenJcataramanayamma, 23 Mad. 
56, the property had been taken possession of inr 
the course of execution of a decree and in pur¬ 
suance of a process issued by the Court and ifc 
was held that the question relating to its re¬ 
turn was one relating to the execution of they 
decree. 

[ 4 ] The facts of the present case are entirely 
different and they make the above decisions in- 
applicable to it. Here, there was no process 
issued by the Court for seizure of any movable 
property and the proctss-server in handing over 
the movables found in the house did not act inf 
pursuance of any order of the Court. It appears 1 
that when the lock }ya9 broken open the mova¬ 
bles were found inside and the process-server 
in order to safeguard his position asked tb© 
decree-holder to take charge of property and 
give him a receipt so that the judgment-debtor 
may not be able to make a complaint that tb© 
process-server had made away with any part of 
the property. Actually, no supratnama was 
executed by the decree-holder though in reply¬ 
ing to the judgment-debtor’s application h© 
loosely admitted that he was a supratdar. Tho 
decisions referred to above all contemplate 
cases in which the property was taken posses¬ 
sion of in pursuance of an order issuing from 
the Court and the property seized is thereby 
deemed to have come in the control of the exe¬ 
cuting Court. In that view the executing Court 
becomes bound to see to the restitution of the 
property. In this case no process was issued by 
the Court for attachment of any movable pro¬ 
perty and the property which was taken charge 
of by the decree-holder cannot be said to have 
come into the custody of tho Court nor did the- 
decree-bolder give any security or supratnama 
to the Court which the Court might enforce 
under S. 145, Civil P. C. The opening words of 
that section “Where any person has become 
liable as surety” show that action under that 
section is possible only in a case where a security 
bond has been given to the Court. What was, 
done in the present case was altogether outside} 
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the scope of the execution proceedings. The 
judgment- debtor’s application for return of the 
property cannot, therefore, be treated as one 
relating to the execution of the decree. Her 
remedy is by a 6uit against the non-applicant. 

[5] I find that against the order of the first 
Court, dated 80th November 1946, the applicant 
had filed an appeal in the District Court and 
by way of extra caution she filed this application 
in revision also. Her appeal in the District Court 
has been dismissed on the finding that the 
matter is not governed by S. 47, Civil P. C. If 
her contention that S. 47 applied is correct, the 
remedy was by a second appeal against the 
order of the district Court dismissing her appeal 
and this application in revision cannot be main¬ 
tained. The application is accordingly dismissed 
with costs. 

v.B.B. Application dismissed. 


A. I. R. (36) 1949 Nagpur 377 [C. N. 152.] 

Mudholkar J. 

Uderam Balli Ealba—Defendant — Appel - 
lant v. Thaggu — Plaintiff—Respondent . 

Second Appeal No. 85 of 1945, Decided on 29th July 
1948, from appellate decree of Diet. Judge, Raipur, 
D/- 21st September 1944. 

Hindu law — Succession—Illegitimate son—Son 
of permanent concubine—Tests ot permanent con¬ 
cubinage — Woman must be in exclusive keeping 
till man's death—This is ior her claiming mainten¬ 
ance from estate of deceased — But tor her son 
to claim share as illegitimate son in his putative 
father’s property, it is enough if it be shown that 
she was in exclusive keeping till his birth. 

Under the Hindu law, a concubine can be 9aid to be 
permanent where she had been kept continuously by her 
paramour till hia death. This is the real teat. Of course 
the continuance of concubinage till the death of the 
paramour is important only where the concubine wants 
to claim maintenance from her paramour’s estate, but 
it is not quite necessary in a oase, where a son begotten 
out of this connection claims a share of an illegitimate 
son in his putative father’s estate. All that is necessary 
to show in such a case is that the woman was in the 
exclusive keeping of her paramour when the illegitimate 
son was born: A. I. R. (13) 1926 P. C. 73 and A. I. R. 
(8) 1916 Mad. 1170, liel. on. * [Para 6] 

The faot9 that the woman stayed in another's house, 
worked aa a labourer in the fields of other persons and 
had even gone aa far away as Assam as a plantation 
labourer, would not prove that she was not a permanent 
ooncubine of a person with very limited means, and in 
whose family not only he but all his dependants also 
had to do manual work on the property of others! 
A. I. R. (84) 1947 A1J. 814, Disling. [Para 6] 

A. Razak—tot Appellant. 

A. V. Khare and T. B. Pendharkar 

—tor Respondent. 

Judgment. — This is a defendant’s appeal 
from a decree for partition and possession of 
certain immovable property. 

[2) The plaintiff-respondent claimed to be 
one of the sons of Balli Halba while admittedly 


the appellant is a son of that person. The res¬ 
pondent’s mother is Mt. Manbhauti and, accord¬ 
ing to him, she was Balli’s mistress at the time 
he was conceived and even when he was born. 
After hia birth a panebayat was held and Bhe 
was married in churi form to Balli. Further, 
according to the respondent, he was acknowledg- 
ed as the son of Balli and therefore be claimed 
the status of a legitimate son and sued for half 
share in Balli’s property. 

[3] The appellant resisted the claim on several 
grounds, the most material beiDg that Mt. 
Manbhauti was never kept by Balli as his mis- 
tress and that the two did not get married at 
any time. 

[4] The lower Courts held that Mt. Manbhauti- 
was the mistress of Balli till bis death and that 
the two never got married. On these findings the 
respondent has been given a decree for l/4 of 
Balli’s property. 

[6] The only point argued by the appellant’s 
learned counsel Shri. Razak is that it has not 
been proved that Manbhauti was a permanent 
concubine of Balli and that consequently the 
respondent’s claim must fail. 

[6l Shri Razak has brought to my notice 
certain facts appearing in the evidence. Those 
facts are, (a) that Mt. Manbhauti first married 
one Amarsingh and was divorced by him, (b) 
that later Mt. Manbhauti married Naina Halba 
in churi form, (c) that it was after Naina’s death 
that she was kept by Balli, (d) that Mt. Manbhauti 
did not stay in Balli’s house but in that of her 
son Dhan Singh and during this period used to 
work as a field labourer and (e) that three or 
four years after the birth of the respondent she 
went to Assam to work in tea gardens. On the 
basis of these facts, Shri. Razak argued that it 
is clear that Mt. Manbhauti cannot be regarded 
as being a permanent concubine of Balli. Then 
he referred to the decision in Shiva Kumari v. 
Udeya Partap Singh , a. I. R. (34) 1947 ALL. 
314 : (1947 A. L. J. 144), where it has been held 
that a permanent concubine or an ‘Avarudh- 
Stree’ has a status very akin to that of a wife, 
that she may, by her fidelity to her paramour, 
win a position of dignity and respect in his 
family and that though she may not be living in 
the bouse occupied by the family, she may bo 
admitted in the bosom of the family. Shri Razak 
says that it does not appear that Mt. Manbhauti 
fulfilled any of these conditions. Ho argues that 
being the permanent concubine of a malguzar, as 
Balli is supposed to be, why should she have 
been required to work as a labourer in the fields 
beloDgiDg to others? Why she should have gone 
to work as a plantation labourer in Aseam, and 
that too by herself? It seems to me that what¬ 
ever is stated in the Allahabad case may be useful 
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in considering the position of a concubine of a 
rich person. Poor men like Balli cannot possibly 
afford to keep concubines in affluent idleness, nor 
even tell them to pick and choose in the matter 
of-obtaining employment. Though Balli was a 
malguzar the lower Court has observed that bis 
means were very limited, so not only had he to 
jdo manual work but all his dependants also Lad 
to do the same thing. The property not being 
big enough to provide employment for all the 
members, it is not surprising that Mt Manbhauti 
went to work as labourer in other people’s fields 
and later went as far away as Assam. In my 
opinion, the real test whether a concubine i3 per¬ 
manent or not is the one set out in the judgment 
of their Lordships of the Privy Council in Bai 
Natjubxi v. Bai Moncjhibai, 50 Bom. 604 at 
p. GL4 : (A. I. R. (13) 1926 P. C. 73), where it has 
been held that under the Hindu law a concubine 
can be said to be permanent where she had been 
kept continuously by her paramour till his death. 
Of course the continuance of concubinage till the 
death of the paramour is important only where 
the concubine wants to claim maintenance from 
her paramour’s estate, but it seems to me that 
it i3 not quite necessary in a case like this. All 
that is necessary to show is that the woman was 
in the exclusive keeping of her paramour when 
the illegitimate son was born. This seems to 
follow from the observations of Sadasiva Ayyar 
J. in Soundararajan v. Arunachalam , 39 Mad. 
136 at pp. 153-154 : (A. I. R. (3) 1916 Mad. 1170). 

[7] It is not disputed that the illegitimate son 
from a permanent concubine is entitled to a 
share in the estate of his deceased father. There¬ 
fore, the lower Courts were quite right in decree¬ 
ing the claim of the respondent. For these 
reasons, I uphold the decree of the lower Court 
and dismiss the appeal with costs. 

R-G.D. Appeal dismissed. 


A. I. R. (36) 1949 Nagpur 378 [C. N. 153.] 
Bose C. J. and Mangalmurti J. 

Purusliottam Kashirao Deshmukh — Defen¬ 
dant 1 — Appellant v. Akhada Pancliayati 
Naya Udasi Kankhal , Plaintiff and another, 
Defendant 2 — Respondents. 

First Appeals Nos. 27 and 19 of 1942, Decided on 2nd 
Matoh 1949, from decree of 2od Civil Judge, 1st Class, 
Amraoti, D/- 23rd December 1941. 

(a) Evidence Act (1872), S. 102 — Benami trans¬ 
action — Burden to prove that sale is benami for 
vendee’s wile is on her. 

Where a piece of land is purchased in the name of A, 
the burden to prove that the purchase in the name of 
A was bf nami for A's wife and that it was her property, 
is on her. [Para 7] 

Annotation : (’46-Man.) Evidence Act, Ss. 101, 103, 

N. 20. 


(b) Evidence Act (1872), S. 114—Land shown in 
name of A in title deed — There is presumption of 
fact that bungalow and well constructed thereon 
were his property. 

Where the sale deed in respect of a piece of land shows 
that the land was A’s property, there would be a pre¬ 
sumption of fact in the absence of evidence to the con¬ 
trary that the bungalow and the wells constructed 
thereon were his property, specially when it is not un¬ 
likely that he had some money to spare for that pur¬ 
pose. [Para 7] 

Annotation: (’46-Man.) Evidence Act, S. 114, N. 24. 

(c) Hindu law — Adoption — Udasis of Berar — 
Adoption in respect of property held in personal 
capacity is allowed. 

The Udasis of the Punjab are Hindus : A. I. R. (21) 
1934 Lab. 13, Ref. [Para 12] 

The Gharbari Udasis who have migrated to Berar 
have renounced the laws and customs prevailing 
amongst the Udasis of the Punjab and have adopted 
the laws and customs prevailing amongst the Hindus 
ofjBerar. [Para 16] 

Assuming that the custom amongst the Udasis of 
the Punjab doe3 not allow adoption oven in respect of 
property held by a Udasi in his personal capacity, so far 
as the Uda9is of Berar are concerned, adoption in 
respect of such property is allowed. 

[Paras 14, 16 & 17] 

R. Kauslialendra Rao — for Appellant. 

Dr. D. W. Eathale and M. Adhxkari 

—for Respondents 1 and 2, respectively. 

Judgment — This judgment shall govern 
First Appeal No. 19 of 1942 also. Both these First 
Appeals Nos. 27 and 19 of 1942 are from the de¬ 
cree of the lower Court declaring that the plain¬ 
tiff Radhabai is the absolute owner of survey 
No. 29 /1 of Mauza Saturna and the bungalow 
and the two wells situate therein and that de¬ 
fendant 2—respondent 2—had no right to transfer 
the same property to defendant 1 who is the ap¬ 
pellant in this Appeal No. 27. 

[2] The following facts are undisputed. 15 
acres and 13 gunthas out of survey No. 29 of 
mauza Saturna were purchased for Rs. 1,500 
under a sale-deed dated 6th October 1910 which 
shows the names of oneNafcbmal and Sunderdas, 
the husband of the plaintiff Radhabai, as the 
purchasers. The purohase money was contribut¬ 
ed half and half by both the purchasers who 
acquired equal shares in the land purchased. 
Some portion of this land was sold by these pur¬ 
chasers and the remaining portion was divided* 
equally between them. The share allotted to 
Sunderdas is survey no. 29/i. A bungalow was 
constructed and two wells were sunk therein. 
Defendant 2 Vithaldas claiming to be the adopt¬ 
ed son of Sunderdas who died in the year 1917 
and styling himself a3 Narayandassonof Sunder- 
das sold survey no. 29/ 1 with the bungalow and 
the two wells to defendant 1 (appellant in this 
Appeal No. 27) for a consideration of rs. lOOOby 
the sale-deed Ex. P-5 dated 4th July 1939. This 
family of Sunderdas belongs to the Udasi com¬ 
munity. 
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[8] The plaintiff Radhabai olaimed the decla. 
ration granted to her on the ground that she 
was the real purchaser of survey No. 29 along 
with Nathmal and her husband was a mere 
benamidar and that she had constructed the 
bungalow and sunk the wells with her own 
money and was thus the full owner of all that 
property. This was denied by defendants 1 and 
2 but found to be established by the evidence 
on record by the trial Court. This finding has 
been challenged in this appeal by defendant 1, 
appellant. 

[4] The plaintiff Radhabai had al30 denied 
the adoption of defendant 2 but the trial Court 
held that defendant 2 was adopted by the plain¬ 
tiff herself to her husband Sunderdas and this 
finding i. e., the fact of adoption, is not disputed 
for the purposes of this case by the learned 
counsel who appeared for respondent 1 the suc¬ 
cessor of Radhabai who died during the pendency 
of this appeal. 

[5] Radhabai had also alleged that the an¬ 
cestors of her husband Sunderdas were original¬ 
ly residents of the Punjab, that the Udasis of 
the Punjab were Hindus but were governed by 
the customary law and usages prevalent amongst 
them and that the customary law and usage of 
the Udasis of the Punjab did not recognize 
adoption. The trial Court found that these alle¬ 
gations were established by the evidence on 
record and this finding is also challenged by the 
learned counsel for defendant 1, appellant. 

[6l The trial Court further held that the family 
of Sunderdas after migration to Berar had 
renounced its original personal law and had 
adopted the lex loci of Berar as its personal 
law and so the adoption of defendant 2 was 
valid. This finding has been challenged by the 
learned counsel for respondent 1 and that is 
the third point for decision in this appeal. 

[7] As regards the question of ownership of 
survey no. 2‘J/l and the bungalow and the two 
wells situate therein, we are unable to accept 
the finding of the trial Court. The burden of 
proving that this property belonged to her and 
that her husband Sunderdas was only a 
benamider was on the plaintiff. The main 
ground on which the trial Court based it3 find¬ 
ing is that Sunderdas had no source of income 
and no money to purchase the land and to con¬ 
struct the bungalow and the wells. (Their Lord- 
ships discussed the evidence (Paras 8 and 9) and 
concluded : )She has thus failed to discharge the 
burden of proof that the purchase in the name 
of Sunderdas was benami for her and that it was 
her property. The title deed i. e.i the sale-deed 
shows that the land was his property, and there 
would be a presumption of fact in the absence of 
evidence to the contrary that the bungalow and 
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the wells constructed thereon were his property 
specially when it is not unlikely that he bad 
some money to spare for that purpose. Our 
finding, therefore, is that the land and the 
bungalow and the wells constructed thereon 
were the property of Sunderdas. 

[10] The next point to be considered is if 
Sunderdas’s ancestors were originally residents 
of the Punjab. There is enough evidence to show 
this. Adwaitprakash (p. w. 1 ), Ramdas (P. W. 2), 
Mabant Chetandas (P. W. 10 ), Bawa Jeewandas 
(P. W. ll), Mabant Arjandas (p. w. 13), Mabant 
Sunderdas (P. w. 14), Mahant Charandas 
(P. W. 15) and Swami Muktanand (P. W. 18) 
prove that Sunderdas belonged to the village 
Kehr Sahib in district Sheikhpura and migrated 
to Berar from that place. 

[11] The evidence on the question whether the 
Udasis of the Punjab are or are not Hindus is 
conflicting and unsatisfactory. The witnesses 
from the Punjab, namely, Mahant Chandar- 
prasad (p. W. 8), Purohat Sarah Dial (p. w. 9), 
Mahant Chetandas (P. w. 10 ), Bawa Jeewandas 
(p. w. ll), Mahant Sadhuramji (p. w. 12 ), 
Mahant Arjandas (P. w. 13), Mabant Sunderdas 
(P. W. ll), Mahant Charandas (P. W. 15) and 
Mahant Shankardas <p. W. 1G) say that the 
Udasis are Hindus. Mahant Jotisarupji (p. w. 19) 
of Allahabad says the same but Swami Mukta- 
nandji (p. W. 18) of Allahabad says that Udasis 
are Hindus and persons belonging to any of the 
four Varnas viz. Brahmins, Kshatriyas, Vaishyas 
and Shudras can come under the Udasi faith 
and after they become Udasis they are governed 
by the customs of the Udasi panth and not by 
those of their original castes. This is the view 
taken by the Lahore High Court iu Arjan 
Singh v. Indar Das, A. I. R. (21) 1934 Lah. 13 : 
(15 Lah. 247) wherein it has been held that. 
Udasis are Hindus even though they show 
reverence to Granth Sahib. 

[12] The witnesses from Berar, namely Biaan- 
das (l D. w. 1) and Guru Mukhdas (1 D. W. 2) 
of Akola, Laxmandas (1 D. w. 3) of Pusla and 
Ramdas (P. W. 2) and Kashiprasad (P. W. 8) 
of Buhranpur in the Central Provinces say that 
Udasis are Hindus, and as the parties have 
admitted in their pleadings dated 4th September 
1940 that the Udasis of the Punjab are Hindus, 
there is no dispute on this point and there is no 
doubt that the Udasis of the Punjab are Hindus, 
but the evidence of the witnesses from the 
Punjab and Allahabad mentioned above gives 
an impression that there is some confusion in 
their minds on the question of the law that 
governs devolution of their property. 

[13] This view of ours is supported by the 
fact that most of those witnesses are Nihang 
Udasis and all the witnesses, whether Nihang 
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Udasis or Gbarbhari Udasis, say that the pro¬ 
perty which they own belongs to the Akhara , 
that they look up to it as the property of the 
Akhara and that they have no right to alienate 
it. Only two of them, namely, Purohat Sarab 
Dial (p. w. 9) and Makant Sunderdas (p. W. 14) 
say that they also own a little property in their 
personal capacity in addition to the property of 
the Akhara. Neither they nor the other wit¬ 
nesses from the Punjab and Allahabad have 
however stated how the property they own in 
their personal capacity would devolve at their 
death, and we are of the opinion that what they 
have said about devolution and adoption is re¬ 
garding the property of the Akhara they held. 
That explains their evidence that on the death 
of a Udasi his property goes to his chela appoint¬ 
ed by the “Bhek” or Panchayat, that even if the 
deceased Udasi mahant has more sons than one 
it is only the son who was made a chela that 
succeeds him and the other eons have no right 
to succeed and that if the sons are unfit or of 
bad character the Panchayat or Bhek can appoint 
even a stranger to the exclusion of his sons. That 
is so because the property really belongs to the 
Akhara. As a chela can be appointed no question 
of adoption arises in such cases and the evidence 
led by the plaintiff only shows that there can be 
no adoption in respect of the property of the 
Akhara held by Udasis in the Punjab. In our 
opinion that evidence does not give the rules of 
devolution of the property which Udasis own in 
their personal capacity and it is equally silent 
as to whether adoption is prohibited or not 
allowed in respect of that property. 

[ 14 ] So far as Borar is concerned, we have 
positive evidence that adoption can bo made so 
far as the property held by a Udasi in his per¬ 
sonal capacity is concerned. Three such adop¬ 
tions have been deposed to by 1 D.W 1 Bisandas, 
1 D.W. 2 Guru Mukhdas and 1 D.W. 3 Laxmandas. 
Bisandas (1 D. w. 1) was himself adopted in 1915 
by Tulsabai, widow of Nanakdas. Guru Mukhdas 
(1 D. w. 2) was adopted by Ramdas 44 years ago 
and Laxmandas (l D. w. 3) was adopted by the 
widow of Kisandas of Puela 23 years ago. The 
adoption of Bisandas (1 D. w. i) was challeng. 
ed in a Court of law but was upheld. 

[15] Assuming, however, that the custom 
amongst the Udasis of the Punjab does not allow 
adoption even in respect of the property owned 
by them in their personal capacity, we have 
to decide whether this family of Sunderdas 
renounced the law3 and customs prevailing 
amongst the Udasis of the Punjab on its migra. 
tion to Berar and adopted the laws and customs 
prevailing amongst the Hindus of Berar. The 
evidence of l D. w. 1 Bisandas and l d. w. j 
Guru Mukhdas whioh seems to be very reliable 
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shows that there are eight or ten families of Ghar- 
bhari Udasis in Berar. Bisandas (1 D.W. 1) says: 

“We are Hindus uDd follow the Yaisknavadbarma. 
We accept Upniahad and other books of the Hindu 
religioD. We also accept in different provinces the 
other books such as Joyaneshwari, Ramayan of Tulsi¬ 
das and Granth Sahib. We are Hmdu9. Sunderdas and 
the plaintiff beloog to the same Beet to which I belong, 
i. e. Gbarbhari Udasi. None of the Gharbhari families 

in Berar base been outcasted. 

» * * * * 

I wear sacred thread from before I began to remember 
things. I domot remember of upanayan Sanskar as hav¬ 
ing been done. I perform Shradha and Pinda Dana. 

I personally read Bhagwat Gita. 

• • • • • 

The ceremonies that were performed at the time of 
my marriage were the same as those of the Brahmins. 
Ceremonies at my place are presided over by Maha¬ 
rashtra Brahmin priests. At the time of the adoption 
also a Maharashtra Brahmin priest officiated. His came 
is Son Bhadji who lives at ‘Lasure Khurd Taluq’' 
Khamgaon where the adoption took place.” 

Guru Mukhdas (l D. W 2) say9 : 

"Adoption is allowed amoDgst us. We are Hindus.. 
Wo worship all the Hindu Gods. We accept the Hindo 

religious books and also Granth Saheb.” 

• • • m m 

My sacred thread ceremony was performed at tho 
time of my marriage. The custom amoDgst us is to 
have the Upanayan ceremony at the time of marriage. 
8aptapadi is performed at the time of marriages amongst 
us. At the time of the marriage those ceremonies are- 
performed which are performed amongst the Hindus of 
Northern India. Horn is also performed. No rounds 
were made to Guru Grauth Saheb. i perform Shradh 
with Pind Dana. The funeral ceremooies are completed 
by some in 13 days and by others in 17 days, I do it 
in 13 days.”. 

Laxmandas (l D. w. 3) states : 

"I follow the Hindu Dtarma. I worship the Sama- 
dhis and Idols of Ram and Mahadeo. I read Rama¬ 
yan, Mahabharat. I do not read Granth Saheb as 
I do not know Gurumukhi. . . .1 call mysolf a Brahmin. 
The ceremonies performed at the time of my marriage 
were those that are performed amongst Khatri3 of 
Berar.” 

Even Ramdas (p. w. 2) says that they accept 
MaDusmiriti and the other sacred books which 
the Sanatan Hindu Dharma accepts. 

[ 16 ] It is clear from this evidence which in 
our opinion is quite trustworthy that the Ghar¬ 
bhari bdasis in Berar have adopted the laws and 
customs prevailing in Berar amongst the Hindus 
regarding marriage, Shradha and worship and 
as stated above there were three other adoptions 
in this community and not only are the adopted 
sons in possession of the property of their adop¬ 
tive fathers but one of them was also upheld in 
a Court of law. All this is, in our opinion, 
quite sufficient to show that the Gharbbari 
Udasis of Berar have renounced the laws and 
customs 'prevailing amongst the Udasis of the 
Punjab and have adopted the laws and customs 
prevailing amongst the Hindus of Berar. So far 
as this particular family of Sunderdas i3 con¬ 
cerned, Radhabai admitted in civil Suit no. 7 of 
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1932 (Ex. ID. 4): “AmoDgst us Udasis there is 
Upnayan. ceremony (sacred thread ceremony).’* 
Further, though Radhabai stated in the witness- 
box in this case that a daughter could not 
become an heir or a chela to a deceased Udasi 
nor could she succeed to his estate, the pro¬ 
perty whioh Radhabai obtained from her sister 
Chhannibai by a will was obtained by the latter 
•from her mother Kashibai. Thus the property 
did not go to a chela . This shows that at least 
Radhabai’s mother’s family had adopted the lex 
loci of Berar and Sunderdas would not have 
married her if his family hai not abandoned the 
Punjabi customs and had not adopted the rules 
of law and customs prevailing amongst the 
Hindus in Berar, because according to the evi¬ 
dence of Radhabai the Uiasis who have come 
4rom the Punjab and have not abandoned the 
Punjabi customs do not mix or keep ties as re¬ 
gards food or marriage with those who have ab¬ 
andoned Punjabi oustoms and have adopted the 
customs of the locality in whioh they live. Sunder- 
das’s family was one of the eight families of 
Gharbhari Udasis and it is very unlikely that 
this family alone continued to follow the laws 
•and customs prevailing in the Punjab when the 
other families had renounced them and had 
adopted the laws and customs prevailing amongst 
the Hindus in Berar. All this clearly shows that 
the family of Sunderdas had adopted the laws 
And customs prevailing amongst the Hindus of 
Berar along with the other families of Ghar¬ 
bhari Udasis who had migrated to Berar. 

[17] So the adoption of defendant 2 by the 
iplaintiff to her husband Sunderdas was valid. 
'(That adoption took place in 1930 and so he got 
all the property of Sunderdas because the Hindu 
Women’s Rights to Property Act was passed in 
1937. On the day on which Radhabai filed the 
suit, she had thus no right in the suit property 
and so the judgment and decree of the trial Court 
•are eet aside and the plaintiff’s suit is hereby 
dismissed with costs which shall come out of 
Radhabai’s own property left behind by her. 
The appellant shall get the costs of this appeal 
from respondent 1. 

V.B.B. Suit dismissed. 

A. I. R. (36) 1949 Nagpur 381 [C. N. 154.] 

Grille C, J. 

Rajaram Kesheo Marathe and another — 
Defendants—Appellants v. Bindrawan Zami • 
prasad, Plaintiff and another, Defendant 3 — 
Respondents. 

Second Appeal No. 763 of 1944, Deoided on 7th 
December 1948, from appellate decree of Addl. Diet. 
Judge, Akola, D/* 19th August 1944. 


(a) C. P. and Berar Relief of Indebtedness Act 
(XIV [14] of 1939), S. 23 — ‘Any matter pending 
before a Debt Relief Court,' meaning of — Suit for 
pre-emption pending in civil Court — Subject- 
matter of suit is not same as in application for 
settlement of debt — Decree in such suit is not 
invalid by reason of pendency of debt relief pro¬ 
ceedings. 

Section 23 which bars the jurisdiction of the civil 
Courts ‘in respect of any matter pending before a 
Debt Relief Court’ must be construed to mean any 
matter lawfully pending before a Debt Relief Court: 
A. I. R. (29) 1942 Nag. 88, Rel. on. [Para 5] 

A Debt Relief Court is only concerned with debts, 
and the subject-matter which is barred in the civil 
Courts when a question of debts is pending before a 
Debt Relief Court must have a very definite relation to 
those debts. Proceedings in respect of a suit for pre¬ 
emption have nothing to do with an application for 
the settlement of debts. [Para 5j 

Hence a decree passed by a civi) Court in a suit for 
pre-emption will not be Invalid by reason of S. 23 
merely because an application for settlement of debt 
by the vendor is pending in a Debt Relief Court which 
ultimately holds that the document of sale was not in 
fact a sale but a mortgage, especially when no notice is 
given to the civil Court trying the pre-emption suit. 

[Para 5] 

(b) Civil P. C. (1908), S. 11 — Previous suit for 

pre-emption —Defendant not pleading that docu¬ 
ment of sale was in fact a mortgage — Decree for 
pre-emption on basis that it was sale—Subsequent 
suit for possession by purchaser from pre-emptor 
—Decision in pre-emption suit operates as res 
judicata. [Para 6] 

Annotation: (’44-Com.) Civil P. C., 8. 11, N. 33, 
N. 35, Pt. 4 and N. 39. 

A. L. Halve— for Appellants. 

R. J. Bhavj— for Respondent 1. 

Judgment — It will be convenient to set out 
first some facts and dates. On 1 st April 1940 
Rajaram sold field No. 102/2 in mouza Kapshi 
to Tulsiram for a sum of Rs. 200. Mt. Tanabai, 
who was a co-occupant, brought a suit to pre¬ 
empt this sale on 3lst March 1941. In that suit 
Tulsiram and Rajaram were made defendants. 
She obtained a decree for pre-emption on 7th 
January 1942. No appeal was preferred again9t 
this decision. On 17th March 1942 Mt. Tanabai 
sold this subdivision to the present plaintiff 
Bindraban. In the meantime Rajaram, with his 
joint brother Sadasheo, had applied to the Debt 
Relief Court for the settlement of his debts on 
3rd March 1941 and included among his debts a 
sum of Rs. 200 owed to Tulsiram. That Court 
decided that this item was not a debt inasmuch 
as the document by which it was sought to eatab- 
lish it was not a mortgage, as the brothers 
alleged, but a saledeed. The Additional District 
Judge, Akola, sitting in revision under the pro¬ 
visions of the Relief of Indebtedness Act, held 
that the document evidenced a mortgage aod 
not a sale and set aside the Debt Relief Court’s 
order dismissing the debtor’s application and re- 
turned the case to the Debt Relief Court for 
fresh disposal. This was on 13th April 1942. It 
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13 not apparent what action was taken on this. 
When Bindraban, as the result of his purchase 
from Alt. Tanabai, went to take possession of 
the field his possession sva3 resisted by Rajaram 
and Sada3heo and consequently he brought this 
suit, out of which the present appeal arises, for 
possession on 2Soh October J942. 

[ 2 d The trial Court found that the decree 
passed in the pre-emption suit in favour of 
Mt. Tanabai was a nullity in view of the finding 
in revision under the Relief of Indebtedness Act 
that the transaction was a mortgage and not a 
sale, holding that the jurisdiction of the civil 
Court was barred as the civil Court was exer- 
cising jurisdiction about the very matter which 
was pending before the Debt Relief Court and 
that consequently no title could be conferred on 
Mt. Tanabai and dismissed the plaintiff’s suit. 
The Court incidentally held that in view of the 
fact that Rajaram was a defendant in the pre¬ 
emption suit and did not raise the plea that the 
transaction was not a sale and did not. challenge 
the proceedings in any way, the doctrine of res 
judicata would have operated against the pre¬ 
sent defendants Rajaram and Sadasheo had it 
not been for the fact that the decree in the pre¬ 
emption suit was a nullity. 

[3] In the Court of the District Judge, Akola, 
this decision was reversed. The learned Addi¬ 
tional District Judge found that the judgment in 
the pre-emption suit was not a nullity and that 
the doctrine of res judicata did apply. The 
view taken was that S. 23, Relief of Indebtedness 
Act was of no avail to the defendants as the 
matter pending in the pre-emption suit was not 
the same a3 that which was before the Debt 
Relief Court. Reliance was also placed on the 
absence of any notice to the civil Court under 
S. 6, Relief of Indebtedness Act : vide Damroo. 
lal v. Gokulprasad, I. L. R. (1942) Nag. 675 : 
(a. I. R. (29) 1942 Nag. 78). Rajaram and Sada. 
Bheo have preferred a second appeal. 

[4] Seotion 23, Relief of Indebtedness Act, 
runs: 

“Subject to the provisions of S. 20, the jurisdiction 
of the civil Courts, and the Courts having jurisdiction 
under the Provincial Insolvency Act, 1920 (V [5] of 
1920), or the same Act shall be barred in respect of 

.(a) any matter pendiDg before a Debt Relief 

Court. * 

The question for determination is the interpreta¬ 
tion of the words “any matter”, and it is urged 
that the words are subject to the widest inter¬ 
pretation. On behalf of the respondent it is con¬ 
tended that they must relate to debts or matters 
connected with debts. In particular on behalf of 
the appellants it is submitted that the nature ot 
the deed of 1st April 1940 was a matter common 
both to the Debt Relief Court and to the civil 
Court which was trying the pre-emption suit, 


and that as it has been found in the Debt Relief 
Court that the document evidenced a mortgage 
and not a sale that view must be paramount 
and consequently there was no sale which Mt. 
Tanabai could challenge in a suit for pre-emption. 

[5] Now r , a Debt Relief Court is only concer¬ 
ned with debts, and the subject-matter which ie 
barred in the oivil Courts when a question of 
debts is pending before a Debt Relief Court 
must have a very definite relation to those debts. 
Aa pointed out in Dau Balwantsmg v. Mt. 
Bandabai , I. L. R. (1942) Nag. 357 at p. 367 

(A. I. R. (29) 1942 Nag. 88 ); 

“The provision in S. i3, which bars the jurisdiction 
of the civil Courts ‘in respect of any matter pending 
before a Debt Relief Court’ must be construed to meaD 
any matter lawfully pending before a Debt Relief 
Court. For example, divorce proceedings, or, shall we 
say, a suit to restrain a man from pulling down a wall 
or from digging a ditch, could clearly not be stayed 
simply because one of the parties chooses to go to a 
Debt Relief Court and the presiding officer through 
mistake or error entertains the matter and issues a 
certificate.” 

Proceedings in respect; of a suit for pre-emption 
have nothing to do with an application for the 
settlement of debts, and it is to be noted that 
under S. 6 (3), Relief Indebtedness Act, a notice 
of the proceedings in a Debt Relief Court, after) 
au application has been admitted there, is to be 
given to a Court in which proceedings are pend¬ 
ing against the debtor for the recovery of debts 
or for adjudging him an insolvent in a Court 
having jurisdiction under the Provincial Insol¬ 
vency Act. It would therefore appear that even 
if a notice had been given in the present case it 
was a notice which the civil Court would have 
disregarded. Mt. Tanabai, the plaintiff in that 
case, had received no notice that proceedings 
were pending in a Debt Relief Court, and the 
defendant Rajaram, who was well aware of the 
application since he himself had made it, gave 
no information in the civil Court. In the Debt 
Relief Court he set forward the sale-deed as 
being a mortgage. He made no attempt to do 
so in the civil Court and suffered a decree for pre¬ 
emption to be passed, a decree which could not 
have been passed except on the very basis of 
the transaction being a 3ale. Whether the tran¬ 
saction was in effect an out and out sale or a 
sale with a condition of repurchase is, in the 
circumstances, immaterial. Consequently both 
because no notica had been given to the -civil 
Court trying the. pre-emption suit and also 
because the matter before the civil Court was 
not one which was pending in the Debt Relief 
Court the decision in the civil Court was not 
barred and was valid independent of anything 
that took place in the Debt Relief Court. 

[6] The contention that the findings in thei 
pre-emption suit are not res judicata because! 
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Rajaram was only a nominal defendant is of no 
avail to the appellants here. That Rajaram took 
no interest in the suit is his own fault. He knew 
that he had initiated proceedings in the Debt 
Relief Court and he knew that he had there 
claimed that the sale impugned was not a sale 
but a mortgage and that it should rank as a 
debt. When he was aware that pre-emption was 
being claimed on the basis that it was a sale it 
was his duty to deny that it was a sale since 
his intention wa9 to retain the property himself, 
and in any case to have appealed when the deci¬ 
sion was given in the plaintiff’s favour. The 
decree was a valid decree and the sale by Mt. 
Tanabai after she had obtained the decree, which 
was unchallenged in appeal, to the present 
plaintiff Bindraban was a valid and unchallenge¬ 
able sale, and the resistance to the plaintiff’s 
possession by Rajaram and his brother indefen¬ 
sible on any ground. 

[7] The result is that the appeal fails and is 
dismissed with costs. 

K.S. Appeal dismissed. 


A. I. R. (36) 1949 Nagpur 383 [C. N. 155.] 

Hemeon J. 

Sridhar Krishnarao Date, Accused — Appli¬ 
cant v. The Croum. 

Criminal Revn. No. 629 of 1948, Decided on 10th 
Maroh 1949, from order of Addl. Dist. Magistrate, 
Wardha, 27th September 1948. 

(a) C. P. and Berar Temple Entry Authorization 
Act (XL1 [41] of 1947), Ss. 3 (1), 2 (c) and 6 (1) _ 
Rules and regulations regarding religious worship 
not made — Denying entry into temple to excluded 
persons is not illegal. 

The word ‘‘worship” in S. S (l) must be construed in 
the terms of its definition in S.,2 (c), in spile of the fact 
that 8.-3 (1) refers to worship by persons of the exoluded 
classes “in the same manner and to the same extent as 
Hindus in general.” The effect of combining Ss. 2 (c) 
and 3(1), is that the religious service which members of 
an excluded class may offer in a temple is not only that 
which the bulk of the worshippers may offer or parti¬ 
cipate In but a religious service which is in accordance 
with rules and regulations to bo made under the Act. 
Where such rules and regulations have not been made, 
it is not possible to determine the exact nature of the 
religious service which the excluded classes are entitled 
to take part in or to offer. In other words, it is not pos¬ 
sible to deoide the character of the religious service 
from which they might legally be debarred because the 
definition of “worship” is a contingent definition and 
one which must by reason of its terms constitute a 
departure, however exiguous, from “worship” a3 defin¬ 
ed in the dictionary. [Paras 9, 10 and 11] 

In the absence of rules and regulations, denying 
entry into temple and worship therein cannot be held 
to be illegal. [Para 12] 

(b) C. P. and Berar Temple Entry Authorization 
Act (XLI [41] of 1947), S. 2(b)- Temple—Question 
of ownership of temple is immaterial. [Para 7] 

Q. J. Ohate —for Applicant 

• W. B. Pendharkar, Addl. Government Pleader — 

for the Crown. 
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Order.— The applicant Shridhar Kri 3 hnarao 
Date was convicted and sentenced to pay a lino 
of Rs. 100 under S. G (l), Central Provinces and 
Berar Temple Entry Authorization Act, 1917 , 
by the Second Class Magistrate, Wardha; and 
his appeal was dismissed by the Additional Dis¬ 
trict Magistrate, Wardha. He has now come up 
in revision to this Court. 

[2] On 14th January 1948, "harijan day” was 
observed in mauza Nagjbari, Wardha Tahsil, 
and at other places in accordance with the direc- 
tion of the Provincial Government and the 
Local Gram Congress Committee issued a pro¬ 
clamation to the effect that the harijans could 
visit the temples in the basti under the terms of 
S. 3 of the aforesaid Act. On that night a proces- 
eion of harijan3 and caste Hindus went to the 
Shri Mahadeo temple, but the applicant denied 
entry to the harijans and relying on the gift 
deed ex. Dl claimed that the temple was his 
private property. The report Ex. p.i was there¬ 
after made at the Pulgaon police station and the 
applicant, who is the malguzar-mukaddam of 
Nagjhari, was prosecuted. 

[3] The applicant admitted that a procession 
had gone to the temple on the night in question, 
but he claimed that the temple was not open to 
the general public as it had been gifted to him 
by the former proprietor Amrut Govind Peshkar 
by a gift deed on 8th May 1946. He had, ho 
added, no objection to darshan by the harijans, 
but he was not prepared to have the temple used 
for lectures, faral and till-gud. No desire for 
darshan had been expressed by the processionists 
and the allegation that he had inhibited it had 
been falsely raised for the purposes of revenge as 
he was not a Congressman. Five witnesses were 
examined in the applicant’s behalf. 

[ 4 ] Ramchandra (D. W. l) had written the gift 
deed Ex. D l which had been executed by Amrut 
Peshkar and his four sons; and Govind (D. w. 
2 ) was one of the attesting witnesses. The appli¬ 
cant’s joint brother Manohar (D. W. 6 ) averred 
that the temple bad no trustee or panch com¬ 
mittee; and Ajib (d. W. 3), Mahar, who was one 
of the processionists, stated that the applicant 
had told them that he had no objection to 
darshan by Mahars and others but that he would 
not permit them to have faral or hold leotures 
in the temple. Ajib had, however, signed the 
report Ex. P I against the applicant; and although 
Jhamaji stated that he was not in the proces¬ 
sion, he added that he had signed the report 
because its contents were true. The report, it is 
relevant to add, charged the applicant with hav¬ 
ing obstructed caste Hindus and others when 
they went to the temple for darshan and till- 
gud. 
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[5] Although Suryabhan (P. W. l) deolared 
that the temple was under a trust and was a 
public temple, he had not seen the trust deed 
and did not know whether one was in existence. 
He also did not know the names of the punch is 
or of the person or persons who maintained the 
accouuts of the temple. Pandurang (p. w. 4), 
however, stated that he was the head of a com¬ 
mittee of trustees which controlled the temple 
and that the applicant, Amrut (p. W. 2 ) and 
others were members of that body. He was 
constrained, however, to admit that the com¬ 
mittee never met, that he never visited the 
temple and that there was no income from it. 
Gangaram (p. w. 3) and Jangloo (P. w. 5 ) did 
not know to whom it belonged and it is, there¬ 
fore, far from certain that Amrut P. W. 2’s asser¬ 
tion that it belonged to the people of the village 
was accurate. 

[6] The question is thus not free from doubt 
but it is not one which calls for determination 
in this proceeding. The definition of “temple” 
in S. 2 (b), C. P. & Berar Temple Entry Authori¬ 
zation Act, 1047 i3: 

“A place, by whatever Dame known and to whom¬ 
soever belonging, which is used whether temporarily or 
permanently as a place of religious worship by cus¬ 
tom, usage or otherwise by the members of the Hindu 
community or any section thereof, and includes all 
land appurtenant thereto and subsidiary shrines attach¬ 
ed to any such place.” 

The question of ownership is, therefore, im¬ 
material; and the definition stresses the faot that 
a temple is a place which is used temporarily or 
permanently as a plaoe of religious worship by 
custom, usage or otherwise by the members of 
the Hindu community or any seotion thereof. 

[ 7 ] With regard to the use of the temple in 
question as a place of worship prior to the inci¬ 
dent, Suryabhan stated that it was visited by 
caste Hindus, Kunbis and some Harijans, but 
Amrut declared that it was visited by persons 
who were not Harijans and that their darshan 
took place in its vioinity. Gangaram put this in 
another way when he said: “The Kunbis were 
allowed in the temple bub we Mahars were not 
allowed”, and, “We, the Mahars, used to visit 
the temple of Hanumanji before the incident.” 
The applicant’s brother Manohar also affirmed 
that they had not permitted Harijans to enter 
the temple prior to 14th January 1948. 

[8] It was, therefore, clear that entry into 
the temple and worship therein were denied to 
the Harijans and that for the purposes of the 
Act they came within the ambit of the term 
“excluded class” as defined in s. 2 (a). Persons 
belonging to such class are under S.3 ( 1 ) entitled 
since 2nd November 1947 to enter any temple 
and offer worship therein in the same manner 
and to the same extent as Hindus in general. 


A. I. EL 

“Worship” is defined in 8. 2 (c) as such religious 
service as the bulk of the worshippers may offer, 
or participate in, in accordance with such rules 
and regulations as may be made under this Act; 
but the learned Additional Government Pleader, 
who was given time to make inquiries, now 
reports that no rules and regulations have been 
made under the Act as their making was not 
considered necessary for the present. 

[9] The insertion of the word “means” by the 
legislation in the definition of “worship” con¬ 
noted, as Das J. pointed out in Province of 
Bengal v. Sm. Hingul Kumari Law , A. I R. 
(33) 1946 cal. 217: (225 I. 0. 130) that it wanted to 
exhaust the significance of the term defined. 
Here, if “worship” had not been defined or if 
the last 14 words of the definition had been 
omitted, the conviction of the applicant would 
perhaps have been proper, but, as it is, the word 
“worship” in 8. 3 ( 1 ) must be construed in the 
terms of its definition in S. 2 (c), in spite of the 
faot that S. 3 (l) refers to worship by persons of 
the excluded classes "in the same manner and 
to the same extent as Hmdus in general”. 

[ 10 ] The effect of combining 8. 2 (c) and 
3 (l) would thus be "3 ( 1 ) Notwithstanding . . . 
persons belonging to the excluded classes shall 
be entitled to enter any temple and offer such 
religious service therein a3 the bulk of the 
worshippers may offer, or participate in, in 
accordance with such rules and regulations as 
may be made under this Act.” It follows that 
the religious service which members ' of an ex¬ 
cluded class may at present offer in a temple is 
not only that whioh the bulk of the worshippers 
may offer or participate in but a religious service 
which is in accordance with rules and regula¬ 
tions to be made under the Act. 

[Ill As such rules and regulations have not 
yet been made, it is not possible for me to deter- 
mine the exact nature of the religious service 
which the harijans are entitled to take part in 
or to offer. In other words, I am unable to de¬ 
cide the oharaoter of the religious service from 
which they might legally be debarred because 
the definition of “worship” is, as shown, a contin¬ 
gent definition and one which must by reason 
of it3 terms constitute a departure, however 
exiguous, from “worship” as defined in the 
dictionary. 

[ 12 ] In the absence of rules and regulations, 
it i3 not open to me to hold that the applicant 
acted illegally and hi3 conviction and sentence 
must be set aside. The fine, if paid by, shall be 
refunded to him. 

v.B.B. Conviction set aside. 
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A. I. R. (36) 1949 Nagpur 383 [C. N. 156.] 

Mudholkar J. 


Maruti Laxman Joshi — Appellant v. Nam¬ 
deo Sheoramji Warhekar — Respondent. 

Mig. Second Appeal No. 56 o! 1947, Decided on 10th 
September 1948, from order of Addl. Diet. Judge, 
Amraoti, D/• 20th December 1946. 

Civil P. C. (1908), O. 21, R. l-Execution-Com- 
promise decree — Decree providing that it is to be 
deemed fully satisfied if specified part of decretal 
amount were paid before certain date — Such 
amount deposited some days later than that speci¬ 
fied with statement that it was in full satisfaction 
of decree—Withdrawal of deposit by decree-holder 
who had started execution held did not mean that 
he accepted the condition—Upon withdrawal exe¬ 
cution dismissed as partly satisfied—No appeal by 
judgment-debtor — Order held became conclusive 
-Judgment-debtor could not raise contention that 
decree-holder must be deemed to have accepted 
condition that deposit was made in full satisfac¬ 
tion of decree, in second appeal in subsequent 
execution taken out by decree-holder for balance 
of decretal amount _ Civil P. C. (1908), S. 11 — 
Evidence Act (1872), S. 115. 

Where according to a compromise decree for Rs. 1,245 
it was provided that if Rb. 600 and cogta were paid 
by a certain date, the decree would be deemed to be 
fully satisfied, and the judgment-debtor failed to avail 
himself of the concession and deposited PRs. 600 and 
costB some days after the specified date, stating that 
he was making the deposit in fall satisfaction of the 
decretal amount, the mere withdrawal of the amount 
by the decree-holder who had taken out execution 
would not mean that be accepted the amount in full 
discharge of the decree. The condition attached to 
the deposit would be meaningless after the specified 
date had elapsed : 36 Cal. 840 (P. C.), Disling .; 27 
Bom. 1 (F.B.), Expl., and Distxng. [Paras 11 and 12] 

Where in tho above case after the withdrawal of 
the amount by the deoree-holder, the execution was 
dismissed as partly satisfied and no appeal was filed 
by the judgment*debtor against the order, tho judg¬ 
ment-debtor was precluded from raising the conten¬ 
tion, in the second appeal in subsequent execution 
taken out by the decree-holder for the balance of the 
decretal amount, that the withdrawal of the deposit 
in the previous execution must be deemed to mean 
that the decree-holder had accepted the amount in full 
satisfaction of the decree, on the ground that the 
order dismissing the previous execution as partly satis¬ 
fied had become conclusive. ' [Paras 4 Sc 5] 

Annotation : (’44-Com ) Civil P. 0., S. 11 N. Ill ; 
O. 21, R. 1, N. 4 ; ('46 Man.) Evidence Act, S. 115 
N 3 (o). 

S. K. Deshpande—tor Appellant. 

M. Adhikari —for Respondent. 

Judgment. — This is an appeal by a surety 
to a decree. The facts material for the decision 
of the appeal are as follows. The respondent 
sued one Shanker on a promissory note and the 
claim was for rs. 1,242-5-0. Ultimately, the suit 
was compromised and a decree was passed in 
favour of the respondent for rs. 1,242 and costs 
amounting to Bs. 128*12-0. The decree, however, 
provided that if Shanker furnished security for 
the deoretal amount by 3rd December 1944 and 
1949 N/49 Sc 50 
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paid Rs. 600 and full costs by 1 st February 1945 , 
the decree would be deemed to be satisfied. The 
appellant became Shanker’s surety and execut¬ 
ed a security bond on 4 th December 1944 . As 
the sum of Rs. 600 and costs were not paid to 
the respondent by 1st February 1945, he filed 
an application for execution of decree for the 
full amount presumably on 2nd February 1945 . 
On the same day, the appellant offered to pay 
him Rs. 728 12 0 but the respondent asked him 
to deposit the amount in Court. Accordingly 
he deposited the amount on 3rd February 1945 . 
The respondent thereupon applied for its with¬ 
drawal and actually withdrew it on 6th Febru- 
ary 1945. On 9fch February 1945, the executing 
Court passed an order dismissing his execution 
application as partly satisfied. 

[ 2 ] I may mention that in his application for 
permission to deposit the amount of Rs. 728-12-0 
in Court, the appellant stated that he was mak¬ 
ing the deposit in full satisfaction of the decree. 
He, however, did not file an app3al against the 
order dated 9fch February 1945 dismissing the 
execution application as partly satisfied. 

[3] On 16th February 1945, the respondent 
made another execution application for the re- 
covery of rs. 642 which was the balance left 
after deducting the amount which was deposited 
by the appellant in Court and withdrawn by 
the respondent. On 11th September 1946 the 
appellant’s counsel asked for time to argue 
whether the delay in depositing the amount could 
be condoned. Time was given to him to do so 
till 29th October 1945. On that date his counsel 
stated that he did not want to press the point 
and that he wanted time to pay the balance. 
Time was granted to him till 24th Deoember 
1945. Before that date, ho filed an application 
for condoning the delay. That application was 
dismissed on 2nd September 1946. An appeal 
preferred from its dismissal was also dismissed 
by the lower Appellate Court and this is a 
second appeal from the latter’s decision. 

[ 4 ] The contention that the time for payment 
should have been extended was not pressed 
before me, and quite rightly. It was, however, 
argued that the deposit made by the appellant 
was conditional and the respondent having with-' 
drawn it must be deemed to have accepted the 
amount in full satisfaction of the decree. In sup¬ 
port of this contention reliance is placed on the 
following two decisions, Ram Chandra Mar- 
wari v. Keshobati Kumari, 86 cal. 840: (86 
I. A. 86 P. c.) and Kashiram v. Pandu , 27 Bom. 

1: (4 Bom. L. R. 688 F. B.)- 

[6] As I have already pointed out, the ap¬ 
pellant failed to appeal against the order of 9th 
February 1946 dismissing the execution applies' 
tion as partly satisfied. That order has become 
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final and it precludes him from urging at this 
Btage that the decree was fully satisfied. 

[6J Apart from that, I am clear that neither 
of the two cases on which he relies really help3 
him. 

[7l In Ravi Chandra Marwariv. Kesholati 
Kumari, 36 Cal. 810: (3GI. A. 85 P. C.), the deposit 
made under S. S3, T. P. Act and not in exe¬ 
cution proceedings. Their Lordships held that 
the withdrawal of the amount deposited by the 
mortgagee operated as a discharge of the mort¬ 
gage. This couclusion is based on the terms of 
B. 83, T P. Act which expressly provides that 
a mortgagee can withdraw his deposit only 
upon expressing in writing his willingness to 
accept the money deposited in full satisfaction 
of his decree. Hero, of course, there is no such 
requirement of law and the respondent could 
withdraw bis deposit without giving any kind 
of undertaking. 

[8] The decision in Kashiram v- Pandu, 
(27 Bom 1 : 4 Bom. L. R. 688 F. B.) does at 
first sight appear to support the appellant’s 
contention, but on a closer examination it will 
be found to relate to different circumstances. 
Let us see what the facts were, what was argued 
at the Bar and what was the precise ground on 
which the decision rests. There, an instalment 
decree was passed in a suit based upon a mort¬ 
gage. One of the conditions in the decree was 
that if there was a default in payment of two 
consecutive instalments, the decree-holder would 
have a right to apply for possession of the pro¬ 
perty mortgaged. The first instalment was to 
fall due in April 1888 and subsequent instal¬ 
ments were to fall due in April of each year. The 
judgment-debtor made a default in payment of 
the tir9t two instalments. The decree-holder 
however, accepted the money paid in respect 
of those two instalments though it was paid 
late. Similarly, he accepted the money paid in 
respect of four other instalments thereafter even 
though, barring one instalment, it was paid 
after the due date. There was again a complete 
default in payment of the instalments for the 
years 1896 and 1897, and so in the year 1899 the 
decree holder made an application for possession 
of the mortgaged property. The question was 
whether the application was in time. 

[9] The matter was heard and decided by a 
Full Bench of the Bombay High Court. The 
Judges constituting the Full Bench agreed with 
the opinion delivered by Jenkins C. J. At p. 10 
he observes as follows: 

“The true view appears to mo to be that, though 
there may he a laiinre to pay punctually under an 
ins-talmenc decree, still the subsequent conduct of the 
parties may preclude eiiher of them from afterwards 
averting that payment was not made regularly and in 
satisfaction of the obligation under the decree.” 


A. I. B, 

and then again at p. 11: 

“This view is not far, if at all, removed from an 
application of the doctrine of estoppel, for it would be 
but an elaboration of it to say that if each of the par¬ 
ties has by his acts intentionally oaused the other to 
believe that the payment was a regular satisfaction of 
the obligation, and the parties have acted on that 
belief, neither can afterwards deney the regularity." 

From this it is clear that the substantial ground 
on which the view was based was that the con¬ 
duct of the decree holder in accepting overdue 
instalments as if they had been regularly paid 
amounted to an estoppel. 

[ 10 ] Estoppel is defined thus in S. 115, Evi¬ 
dence Act : 

“When one person has, by his declaration, act 
or omission, intentionally caused or permitted another 
person to believe a thing to be true and to act Qpon 
such belief, neither he nor his representative shall be 
allowed, in any suit or proceeding between himself 
and such person or his representative, to deny the 
truth of that thing.” 

The decree-holder, by accepting overdue instal¬ 
ment as if they had been regularly paid and 
accepting even subsequent instalments, must be 
deemed to have laid the judgment-debtor to 
believe that he had accepted them in satisfaction 
of the claim whioh he could make in respect of 
them. For, under the decree, the decree-holder 
had a right either to go on receiving payments 
in instalments or, if there was a default in pay¬ 
ment of two consecutive instalments, to seek 
possession of the mortgaged property. He could 
not both accept overdue instalments and pro¬ 
ceed against the property. The judgment-debtor 
had an option to save the property, if he wished, 
by paying the instalments, but he could not be 
made both to pay the instalments and lose the 
property. The decree-holder, by accepting not 
only the defaulted instalments but also four 
other instalments, made it clear that he was not 
intending to resort to the other right, that is, the 
right to proceed against the property. Indeed, if 
the judgment debtor was not led to believe by 
the act of the decree holder in accepting over¬ 
due instalments that he was nob going to pro¬ 
ceed against the property, he would not have 
paid subsequent instalments. Thus the decree- 
holder by his very act caused a certain belief in 
the‘mind of the judgment-debtor on account 
of which he (the judgment-debtor) made some 
payments. That worsened his position. Therefore 
quite rightly, it was held that the right which 
accrued to the decree-holder on account of the 
default in the payment of the first two instal¬ 
ments, to proceed against the property was 
extinguished by his acceptance of the overdue 
instalments. 

[ 11 ] The position in the present case, however, 
is quite different. The claim against Shanker 
was for Rs. 1242. The decree was for that 
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amount and for costs of the suit. What was 
provided in the deoree was only a concession to 
Shanker, of whioh of course the appellant as his 
Burety could also take advantage. Shanker or 
the appellant could by making payments in time 
have availed of the concession, but by allowing 
the date to elapse, what happened ? The right of 
the decree-holder to claim the entire amount of 
the decree came into being. Shanker or the 
appellant at once became liable to pay the entire 
amount. The mere payment of the smaller 
amount provided as concession in the deoree 
could not improve their position, for the pay¬ 
ment of a smaller amount cannot operate as a 
discharge of a larger amount except, of course, 
where it is actually accepted as such. That is, 
however, another aspect of the matter with 
which I will deal presently. But what I do want 
to point out is that in this case no estoppel arises 
because the appellant's position has not been 
worsened in any way by the withdrawal of 
amount by the respondent. His execution appli- 
cation was pending and he had a right to pro. 
ceed with it. He could thus recover the entire 
amount. If the appellant chose to pay a part of 
the amount, the respondent could treat it as a 
part satisfaction and ask the Court to help him 
in realising the balance. Thus, while the appel¬ 
lant's position has not been worseDed, no im¬ 
proper advantage has been gained by the 
respondent. The principle of estoppel accordingly 
does not apply to this case and, therefore, the 
Bombay decision, which is based on the doctrine 
of estoppel, is distinguishable. 

[12] No doubt the appellant had said in his 
application for permission to deposit the amount 
that he was making the deposit in full satisfac¬ 
tion of the decretal amount, but there is nothing 
on record to show that the respondent agreed to 
accept the amount in full satisfaction of his 
claim. No such agreement has been pleaded. The 
bare act of the respondent in Withdrawing the 
amount cannot be interpreted to mean that he 
impliedly agreed to the condition. The condition 
was meaningless after the due date had elapsed 
and therefore, the respondent was within his 
rights in ignoring it and in withdrawing the 
amount, treating it as part satisfaction of his 
claim. 

[ 18 ] Apart from that, we have it from the 
order-sheets that the appellant did not want to 
press the point that the payment was conditional. 
That concludes him. 

[ 14 ] For all these reasons, I uphold the order 
of the lower appellate Court and dismiss the 
appeal with costs. Counsel's fee here rs. 35. 

B.g.D. Appeal dismissed. 
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A. I. R. (36) 1949 Nagpur 387 [C. N. 157.] 

V. R. Sen J. 

Mathuradas Chunmlal Aganual and others 
— Plaintiffs — Appellants v. Onkar Raoji 
Marathe — Defendant — Respondent. 

Seoond ApDeal No. 325 of 1915, Decided on 9th 
February 1949, from appellate decree of Addl. Dist. 
Judge, Khacngaon, D/* 6ih March 1945. 

(a) Berar Land Revenue Code (1928), S. 174 (3)_ 

Section does not affect application of rule of 
estoppel and waiver after p»e-empiion right has 
accrued—Evidence Act (1872 i, S. 115. 

Section 174 (3) does not affect the application of the 
general rule of estoppel and waiver after tbe rights of 
pre emption have accrued. There is nothing in the Code 
which prevents a pre-emptor from waiving bis rights of 
pre-emption after they have arisen : A. I. R (4) 1917 
Nag. 163 ; A. I. R (16) 1929 P. C. 259 and S. A. No. 
162 of 1944 (Nag ), Rel. on. (Para 8] 

(b) Registration Act (1908), S. 17—Deed waiving 
right to pre-empt does not require registration. 

A deed under whioh the plaintiff only waives his 
right to pre-empt does not require registration although 
the value of the property under the sale iO ight to be 
pre-empted exceeds Rs. 100, because there is no 
transfer or relinquishment of any subsisting interest in 
immovable property. [Para 11] 

Annotation : (’45-Com.) Registration Act, S. 17, 
N. 84. 

7. V. Jahatdar — for Appellants. 

M. R. Bobde — for Respondent. 

Judgment-This is a second appeal by 

plaintiff Bajranglal Chunnilal whose suit for 
pre emption was dismissed on tbe ground that 
he had waived his right to pre-empt. 

[ 2 ] The plaintiff is the co-occupant of survey 
No. 35 situate at mouza Vi tali, taluq Malkapur, 
On 17th January 1943, the defendant Onkar 
Raoji Marathe purchased 11 acres and 10 gunthas 
of land out of survey No. 35 for Its. 1000 from 
one Kisanlal. Exhibit P-1 is the sale-deed regard¬ 
ing this transaction. On 20th January 1943, the 
defendant purchased 11 acres and 10 gunthas of 
land out of survey NO. 35 for a consideration 
of Rs. 1000 from Mathuradas Chunnilal under 
Ex.P-2. On the same date, the defendant pur¬ 
chased 6 acres and 1 guntha of land out of the 
same field survey No. 35 from Motilal, B*santlal 
and Sbyamlal for Rs 800 under Ex. P-3. The 
plaintiff filed the present suit on 20th January 
1944 claiming possession of fields in suit in the 
exeroise of his right of pre-emption as a co- 
occupaot of survey No. 35. 

[ 3 ] Tbe claim was resisted by the defendant 
maiuly on the ground that the plaintiff had 
given bis consent to the sales evidenced by 
Exs. P-1, P-2 and P-3 and was estopped from 
bringing the suit. The defendant relied on chithi 
(note ex D-l) executed on 20th January 1943 in 
his favour by the plaintiff. The suit was not 
tenable according to the defendant as the plaintiff 
had consented to the sale. 
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[ 4 ] The trial Court found that Ex. D-l was 
executed after execution of the sale-deed (ex. P-l) 
dated 17th January 1943 and before execution of 
the sale-deeds (exs. P-2 and P 3). It held that 
the claim in respect of the sales (exs. P-2 and p.3) 
was barred under s. 174 (3), Berar Land Revenue 
Code. The trial Court after examining the evi¬ 
dence came to the conclusion that the plaintiff 
had given his oral consent to the sale-deed 
(ex. P-l). The plaintiff wa3, therefore, estopped 
from enforcing the right of pre-emption. The 
suit of the plaintiff was accordingly dismissed 
by the trial Court. The decree of the trial Court 
wa3 confirmed in appeal. 

[5] The lower appellate Court held that 
ex. D-l was executed by the plaintiff after all 
the three sale deeds (EX3. P-l, p-2 and P-3). His 
finding is contested by the learned counsel for 
the respondent. According to him, Ex. D-l was 
executed before Exs. P-l, p-2 and P-3. At 
any rate, the finding of the trial Court, viz., that 
D-l was executed after P-l and before p-2 and 
p .3 ebould prevail. I do not aocept this conten¬ 
tion and I uphold the finding of the appellate 
Court. 

[6] The main question in this appeal is whe¬ 
ther the plaintiff lost his right of pre-emption. 
The decision of this question turns mainly on 
chithi (ex. D-l). The material portion of chithi 
(ex. D-l) is given below : 

"My brother Kisanlal and Mathuradaa (sons of) 
Chunnilal and nephews (brother’s song) Motilal, Baeant- 
lal and Shyatnlal (song of) Bisanlal, all residents of 
Wadner have, this day, executed sale-deed (s) in respect 
of 28 acres 21 gunthas of land out of the survey No. 35 
situate at mouza Vi tali in your favour. I have a right 
of pre-empt ; on in respect of this field. I hereby lay 
down in writing that I will not bring a suit to pre¬ 
empt your land. (I) have executed this chithi (note) 
with my free wHl and pleasure. D/- 20th January 
1943 A. D. in the hand of self." 

[7] The argument of the learned counsel for 
the appellants is that, on the finding of the lower 
appellate Court, the plaintiff’s right of pre-emp¬ 
tion in respect of the first sale deed (ex. P-l) is 
not taken away by Ex. D-l. Reliance is placed 
on the provision of S. 174 (3), Berar Land Reve¬ 
nue Code—observations at page 397 of Shri Hirur- 
kar’s “A Treatise on Berar Land Revenue Code, 
1928”, and it is contended that the plaintiff’s 
right of pre-emption would be lost if the sale was 
made with the consent previously obtained in 
writing. The plaintiff’s claim was tenable as 
Ex. D-l was executed after and not before the 
first sale-deed ex. p-l. The view of the lower 
appellate Court regarding the scope and meaning 
of S. 174 (3) of the Code and the correctness of 
decision dated 15th October 1943 of Pollook J. in 
Waman v. Rakhmabai, second Appeal no. 510 
of 1943, were assailed on the grbund that the 
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Court overlooked the difference in the Codes of 
1928 and 1896. 

[8] It is true that S. 210 of the Code of 1896 
did not contain the words 'or when the transfer 
is made with the consent previously obtained in 
writing of all the occupants in the survey, num¬ 
ber’ which are now found in S. 174 (3). The change 
in law i3 made to prevent admission of pleas and 
oral evidence based on oral consent previous to 
sale. Right of pre-emption will not arise if there 
is written consent prior to the sale. Section 174 
(3) of the Code does not affect the application 
of the general rule of estoppel and waiver after 
the rights of pre-emption have accrued. The ob¬ 
servations of the learned author at page 897 of the 
Treatise on Berar Land Revenue Code deal with 
cases of waiver prior to sales. They do not deal 
with cases of waiver after they have accrued. If 
the passage is read as laying down the proposi¬ 
tion that there can be no subsequent waiver, I 
would say that the opinion is wrong. There is no 
authority for such a view. There is nothing in 
the present Code which prevents a pre-emptor 
from waiving his rights of pre-emption after 
they have arisen. I agree with the view of 
Diwan Bahadur Brahma at pages 263 and 264 of 
his commentary on the Berar Land Revenue 
Code. 

[9] Exhibit D-l states in the clearest terms that 
the plaintiff would not bring a suit to pre-empt 
the fields of the defendants purohased under the 
three sale-deeds. The circumstances that Ex. D-l 
was executed on the date Ex. P-l was registered 
and the date on which Exs. P-2 and p-3 were 
executed leads to the inference that the plaintiff 
must have consented to the three sales in favour 
of the defendant. It may also be observed that 
the vendors were closely related to the plaintiff. 
The inevitable conclusion from the circumstan¬ 
ces and evidence in the case is that the sales 
were effected with the full knowledge and con¬ 
sent of the plaintiff. It is, therefore, not open to 
the plaintiff to pre-empt the defendant as he led 
the vendee defendant to believe that he was 
agreeable to the sales. 

[ 10 ] Even if it is held that the consent of the 
plaintiff prior to the sales was not proved and 
the rule of estoppel could not be applied, the 
claim of the plaintiff will still be untenable in 
view of the dear and unequivocal waiver of his 
rights to pre-empt. 

[11] It was next contended that no effect 
should be given to Ex. D-l as it was without con¬ 
sideration and that D-l was inadmissible as it was 
not a registered document. The value of the 
property in respeot of which the plaintiff relin¬ 
quished his rights exceeded Rs. 100 and required 
registration under S. 17, Registration Act. I hold 
that there was no transfer or relinquishment of 
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any subsisting interest in immovable property. 
Exhibit D-l did not require registration. The 
plaintiff was only waiving his rights to pre-empt. 
No consideration was required for Ex. D-l. 

[ 12 ] The learned counsel for the appellants 
questioned the authority of Nathu v. Thakubai, 

1 N. L. J. 253: (A. I. R. (4) 1917 Nag. 163), as it 
was a decision under the Code of 1896. The cor¬ 
rectness of view stated at page 256 that there was 
nothing in the Code of 1896 which prevented a 
co-occupant having a vested right of pre-emp¬ 
tion from divesting himself of that right is not 
modified by the change in law. The remaining 
oases were distinguished on the ground that they 
were not under the Berar Land Revenue Code. 
At page 426 Of 4 Luok. 421: (A. I. R. (16) 1929 P. C. 
269) Baja Pateshivari Partab Narain Singh v. 
Sitaram, their Lordships of the Privy Council 
state that, assuming that the prior completed 
purchase by the appellant would, under other 
circumstances, have given him the right of pre¬ 
emption in respect of the blocks in suit, he must 
be taken by his conduct to have waived this 
right, and that it would be inequitable to allow him 
now to re-assert it. The same rule should be 
applied here. I may also refer to the decision 
dated 3rd December 1947 of the learned Chief Jus- 
tice in Vikram v. Bhaivarlal, S. A. no. 162 of 
1944 with whioh I respectfully agree. The olaim 
of the plaintiff is without merit and was rightly 
dismissed. 

[13] The appeal fails and is dismissed with 
costs. 

V.B.B. Appeal dismissed. 
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Bose and Mangalmurti JJ. 

Balram Raoji Nasare — Defendant 1 — 
Appellants. Mahadeo Panduji, Plaintiff and 
another , Defendant 2 — Respondents. 

Second Appeal No. 659 of 1943, Deoided on 26th 
January 1949, from appellate decree of Diet. Judge, 
Nagpur, D/-15th July 1943. 

(a) Civil P. C. (1908), S. 100—Question of fact — 

Fraud is a question of fact. [Para 3] 

Annotation : (’44-Oom.) Civil P. C., Ss. 100 and 101, 
N. 39. 

(b) Civil P. C. (1908), S. 100—Question of fact — 

—Question of adequacy of consideration is one of 
fact. [Para 3] 

Annotation : (’44-Com.) Civil P. C., Ss. 100 and 101, 
N. 51. 

(c) T. P. Act (1882), S. 105 — Lease or sale — 
Transaction has to be read through beneath ver¬ 
biage—Proprietor holding fields in sir rights part¬ 
ing with occupancy rights in fields and not owner¬ 
ship outright — Parties agreeing for payment of 
specified rent — Transaction is lease, even though 
described as sale — T. P. Act (1882), S. 54 — C. P. 
Tenancy Act (I [1] of 1920), S. 37 (2) (b). 


Sections 105 and 54, T. P. Act do not permit of a 
transaction which the law states is a lease to be turned 
into a sale or something different by the mere device of 
calling it something else. [Para 11] 

In construing a transaction one has to look beneath 
the verbiage and ascertain what are the real rights 
which are being transferred. If a proprietor holding sir 
rights parts with only occupancy rights in a field and 
not ownership outright and the parties agree that a 
specified rent shall be paid in respect of thoso fields, 
then whatever the parties may choose to call the trans¬ 
action, in law the transfer amounts to a lease. It is 
undoubted that a proprietor Is not bound to transfer 
the whole of his interests in the property whioh he 
owns but can part with only a portion thereof. But it 
is equally true that if the portion of the proprietary 
rights parted with consists in the right of occupancy of 
the land on condition of payment of rent, then under 
the law, whatever the parties may choose to call the 
transfer, it is a lease. [Paras 6, 7 and 8] 

Similarly from the fact that the proprietary and 
cultivating rights co-exist in a proprietor of sir and 
that the cultivating rights do not spring into existence 
only when he parts with his proprietary interests in the 
land, it does not follow that when the proprietor parts 
with his occupancy rights in this land on condition of 
payment of rent, the transfer can bo otherwise than a 
lease : 8 N. L. R. 123 ; A. I. R. (10) 1923 Nag 93 and 
A. I. R. (20) 1933 Nag. 81, lief. [Para 9] 

Annotation : (’45-Com.) T. P. Act, S. 54, N. 11 ; 

S. 105, N. 6. 

(d) C. P. Tenancy Act (I [1] of 1920), S. 12 (1) (c) 
—Applicability — Transfer by proprietor—Section 
does not apply. 

Seotion 12 (1) (c) is restricted to a transfer by an oc¬ 
cupancy tenant and has no application where the trans¬ 
fer is not by the tenant but by the proprietor. [Para 10] 

(e) C. P. Tenancy Act (I [1] of 1920), S. 37 (2) (b) 
— Person holding sir as tenant cannot create oc¬ 
cupancy tenant — But proprietor of sir may agree 
that sub-tenant may hold as near as may be on 
such terms as he would have held had he been 
occupancy tenant — Duty of Court in such case 
pointed out — Specific performance with such 
variation can be decreed —C. P. Tenancy Act (I 
[1] of 1920), S. 38 — Specific Relief Act (1877), 

S. 26 (d). 

Under S. 87 (2) (b) a person who holds sir land as 
a tenant is deemed to be a sub-tenant of the land and 
oannot create an occupancy tenant. [Paias 12 and 13] 

It is, however, the duty of the Courts to try and 
give effect to an agreement if that is at all possible. 
Parties to a oontraot must be deemed to know the law. 
Therefore, their contract must be read in the light of 
law, and if it is possible to reconcile a contraot with 
the existing law, then an attempt should be made to 
construe the contract in that light. [Paras 13 and 14] 

Under S. 38, Tenanoy Act, a sub tenant holds on 
snch terms as may be agreed upon between him and 
his landlord. There is, therefore, nothing to prevent a 
proprietor of sir from agreeing that his sub-tenant shall 
hold, as near as may be, on such terms as he would 
have held on had he been an ocoupancy tenant, though 
it is not permissible under the law for a proprietor of 
sir to give his sub-tenant the exact 6tatus of an ocou¬ 
pancy tenant under the Tenancy Act. There is no 
reason why, so far as the law permits, the parties should 
not contract that the sub-tenant should, by reason of 
the speoial agreement between the parties, hold, as 
near as may bs, on the same terms as would have been 
the oase If the sub-tenant had been an ocoupanoy ten¬ 
ant. That is to say, there can be no enhancement of 
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rent except by agreement or at settlement. The rent 
set out m the agreement would be liable to variation at 
the settlement in the same manner as the rent of an 
occupancy tenant would be. [Para9 14 & 15] 

Annotation : ( 46-Man ) Specific Relief Act, 9. 26 
N. 1. 

*(i) Kegistration Act (1908), S. 17 (1)(d)—Agree¬ 
ment to lease effecting actual demise and creating 
present and immediate interest in land requires 
registration and would be inadmissible if unregis¬ 
tered unless brought under proviso to S. 49 — 
Registration Act (1908), Ss 2 (7) and 49—Specific 
Reliei Act (1877), Ss. 27A and 12. 

An agreement to lease which effects an actual demise 
and creates a “present und immediate interest in the 
land" and which is not a lease which is to come into 
operation only on the happening of a contingent event 
at an indeterminate date, is deemed by law to be a 
lease for purposes of registration under S. 2 (7), Regis¬ 
tration Act and requires registration under S. 17 (1) (d) 
and brings S. 49 into play, and in the absence of the 
proviso to S. 49, the document would be inadmissible 
if not registered: A.I.R. >6) 1919 P. C. 79 and A. 1 R. 
(18) 1931 P. C. 79, Rel. on. [Paras 16 and 17] 

Under proviso to S. 49, Registration Act, an un¬ 
registered document affecting immovable property and 
required to be regigtoced may be received as evidence 
of a contract in a suit for specific performance under 
Cbap. 11, Specific Relief Act. But where the agreement 
is one of the nature described in S. 27 A, Specific Ro- 
liof Act, but i6 neither signed by both parties though 
reduced into writing, nor the le-sse has taken posses¬ 
sion of the property under the agreement, the perfor¬ 
mance cannot be claimed under S. 27 A, Specific 
Relief Act. [Paias 18 and 20] 

The matter oannot be covered by the general provi¬ 
sion of S. 12, Specific Relief Act. [Para 18] 

(Scope and applicability of Ss. 12 and 27-A, Specific 
Relief Act, in relation to proviso to S. 49, Registration 
Act and S 53 A,T. P. Act, discussed and effect of Ss. 91 
and 92, Evidence Act, considered). [Paras 26-33] 

Annotation : (’45 Com.) Registration Act, S. 2 (7), 
N.5; S. 17 (1) (d) N.28; S 49, N. 7, 25; (’46 Man.) 
Speoific Relief Act. S. 12, N. 1 ; S 27-A, N. 1. 

(g) T. P. Act (1882), S 107 —Applies both to 
written instrument embodying terms and oral one. 

[Para 17] 

Annotation : (’45-Com.) T. P. Act, S. 107, N. 1. 

(h) Specific Relief Act. (1877), S. 27-A — Agree¬ 
ment to lease reduced to writing must be signed 
by both parties, otherwise section would not apply 
—Contract, in the absence of signatures cannot be 
treated as oral: A 1. It (25) 1938 Cal. 136, Not foil.; 
A. 1. R. (24) 1937 Nag. 289, Foil. [Paras 20 & 21] 

Annotation : (’46-Man.) Specifio Relief Act, S. 27 A, 
N« X * 

(1) Contract Act (1872), S. 65 —Agreement to 
lease not registered, though required by law to be 
registered — Specific performance refused —Pur¬ 
pose falling through — Consideration paid must 
be returned on basis of money had and received. 

[Para 36] 

Annotation : (’46-Man.) Contract Act, S. 65, N. 5. 

Dr. T. J. Kedar and P. R. Padhye —for Appellant. 
M. R. Iiobde and K. O. Chendke —for Respondent 1, 

M. R. Rajkarne and M. R. Indurkar _ 

for Respondent 2. 

Judgment —This is an appeal by defendant l 
in a euit for specific performance of an agree- 
ment contained in Ex. P-1. The main questions 
are whether this document is an agreement to 


sell or an agreement to lease and whether it re¬ 
quires registration. Important subsidiary ques¬ 
tions, however, arise out of these two questions. 

[2] Defendant 1 is the lambardar of Patti 
No. 1 in which the plaint fields are situate. The 
fields in question, two in number, are his sir 
fields. According to the plaintiff, defendant 1 
agreed to sell these fields to him on 16th April 1942 
under Ex. P-1. Later, in breach of this agreement, 
defendant 1 sold the fields to defendant 2. The 
plaintiff accordingly sues for specifio perfor¬ 
mance. 

[3] Apart from the questions we have enu¬ 
merated above, the defendants pleaded that 
there was fraud regarding the execution of Ex. 
P-1, also that there was inadequacy of conside- 
ration and therefore no specific performance 
should be granted because the bargain was un¬ 
fair. Both the lower Courts hold that fraud is 
not proved, also that there is no gross inade¬ 
quacy regarding the consideration. At the outside, 
there is a difference of only Bs. 200 to BS. 800 
between the value of the fields and the price 
agreed to be paid under Ex. p-l, namely Bs. 2400.1 
These are questions of faot and we hold they I 
are conclusive here. 

[4] On the remaining question, the learned 
Judge of the lower appellate Court held that 
Ex. P-l was an agreement to sell and not one to 
lease and therefore no registration was necessary. 
Accordingly he upheld the decree of the first 
Court which had granted specifio performance. 

[5] The first question is whether the document 
is an agreement to sell or one to lease. It is 
executed by defendant 1 alone. The relevant 
portions of the document are in these terms : 

“It has been agreed that in lien of Rs. 2400 we 
should sell in occupancy rights below mentioned 
fields.” 

Next follows the numbers of the fields, their 
area, the assessed rent and the fact that they 
are held by defendant 1 in sir rights. The docu¬ 
ment also recites that Rs. 1000 has been paid by 

way of earnest money, and continues: 

“We will take the remaining amount of Rs. 1400 
before the Sub-Registrar at Katol at the time of the 
sale.” 

Then the document concludes : 

“You should get the sale deed in respect of the above 
fields executed on 20th April 1942 and I will execute 
the same. It is agreed to give to you both the above 
fields in occupancy rights. You should get the 6ale deed 
in respect of both the above fields executed on the 
above mentioned date.” 

This document is headed "receipt.’* 

[6] It is true that on a superficial view of this 
document it would not appear to be an agree¬ 
ment to lease. In the first place, it calls itself a 
receipt, and next it stresses the faot throughout, 
that it is a sale. But in construing a transaction! 
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one has to look beneath the verbiage and ascer¬ 
tain what are the real rights which are being 
transferred. When that is done, we consider that 
this document is an agreement to lease despite 
the fact that it calls itself a receipt and speaks 
throughout of a sale. 

[7] Our reasons for this conclusion are as 
follow8. First of all, it is clear that defendant 1, 
who has executed the document, is the proprietor 
of the fields and he sets out in the document that 
he holds them in sir rights. Next, he does not 
purport to transfer the proprietary rights or the 
full ownership in the property but only "occu¬ 
pancy rights.” Then again, rent is entered. Tak¬ 
ing all these faotors into consideration it is clear 
ithat if a proprietor parts with only occupancy 
rights in a field and not ownership outright and 
the parties agree that a specified ^nt shall be 
paid in respect of those fields, then, whatever 
the parties may choose to call the transaction, 
in law the transfer amounts to a lease. Here, the 
document does not effect the transfer itself but 

I 

agrees to give the lease. Accordingly, it is an 
agreement to lease. 

[8] It was contended on behalf of the plaintiff 
that this is an agreement to sell and an endea¬ 
vour was made to reach this position by analy¬ 
sing the transaction in steps. It was'said that it 
is undoubted that a proprietor is not bound to 
transfer the whole of his interests in the property 
which he owns but can part with only a portion 
thereof. That, of course, is undoubted but it is 
equally true that if the portion of the proprie¬ 
tary rights parted with consists in the right of 
occupancy of the land on condition of payment 
of rent, then under the law, whatever the parties 
may choose to call the transfer, it is a lease. 

[9] Next it was stated, on the authority of 
Shiolal v. Nanhelal , 8 N. L. R. 123: (17 I. 0.129) 
Shioram v. Tikaram, 19 N. L. R. 26 : (a. I. R. 

(10) 1923 Nag. 93) and Ramkuar Bai v. Chhi- 
tin Bai, 28 N. L. R. 166: (A. I. R. (20) 1933 Nag. 
81) that the proprietary and cultivating rights 
00 .exist in a proprietor of sir and that the 
cultivating rights do not spring into existence 
only when he part3 with his proprietary inte¬ 
rests in the land. That again is a proposition 
whioh is beyond dispute but it hardly carries 
the argument any further. Simply because these 
two rights co-exist in a proprietor’s sir, it does 
not follow that when the proprietor parts with 
his occupancy rights in this land on condition 
of payment of rent, the transfer can be other- 
wise than a lease. 

[10] It was next stated as the third step that 
oocupancy rights are not transferable because 
of 8 .12 ( 1 ) ( 0 ), 0. P. Tenancy Act, as amended. 
That section, however, has no application here 
because it is restricted to a transfer by an occu- 
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pancy tenant. Here the transfer is not by the 
tenant but by the proprietor. 

[11] We were also referred to S. 105, Transfer 
of Property Act which defines a lease ani to 
8. 54 which defines a sale. It was argued that 
these permit of a transfer of a portion of the 
full rights of ownership. That, however, for the 
reasons we have given, does not permit of al 
transaction which the law states is a lease to be 
turned into a sale or something different by the 
mere device of calling it something el3e. We 
hold that Ex. P-1 is an agreement to lease. 

[ 12 ] It was then objected on behalf of defen¬ 
dant 1 that the parties here have purported 
to do something which they are not permit¬ 
ted to do under the law. Defendant 1 who 
holds sir land has purported to create an occu¬ 
pancy tenant in these fields. That is not per¬ 
missible because of S. 37 (2) (b), C. P. Tenancy 
Act. Under that section, a person who holds sir 
land as a tenant is deemed to be a sub-tenant 
of the land. It is, therefore, said that hero the 
parties have been under a mutual mistake of 
fact and therefore the agreement is void under 
8. 20, Contract Aot. 

[ 13 ] It is undoubted that defendant 1 here 
could not create the plaintiff an occupanoy 
tenant because of the law to which we have just 
referred. It is, however, the duty of the Courts 
to try and give effect to an agreement if that is at 
all possible, and, in our judgment, thatjs possi¬ 
ble in the present case. 

[14] It is well-known that parties to a con-l 
tract must be deemed to know the law. There-! 
fore, their contract must be read in the light of 
the law, and if it is possible to reconcile a con-j 
tract with the existing law, then an attempt, 
should be made to construe the contract in that, 
light. Under 8. 38, Tenancy Act a sub-tenant 
holds on such terms ft9 may bo agreed upon 
between him and his landlord. Thore is, there¬ 
fore, nothing to prevent a proprietor of sir from 
agreeing that his sub-tenant shall hold, as nearj 
as may be, on such terms as he would have 
held on had he been an occupancy tenant, and 
that, in our judgment, is the moaning of this 
document. 

[15] Of course, it is not permissible under the 
law for a proprietor of sir to give his sub¬ 
tenant the enact status of an occupanoy tenant 
under the Tenancy Act. For example, there 
are special provisions for oocupancy tenants 
regarding ejectment and the like. Recourse oan 
bo had in certain cases to the revenue Courts. 
Now, it would not be permissible for parties to 
contract that neither shall go to the civil Court 
in these matters but shall proceed to the revenue 
Courts. But apart from special considerations 
of that kind, considered in its broad aspect, 
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there is no reason why, so far as the law per¬ 
mits, the parties should not contract that the 
sub-tenant should, by reason of the special 
agreement between the parties, hold, as near as 
may be, on the same terms as would have been 
the case if the sub-tenant had been an occu¬ 
pancy tenant. That i3 to say, there can be no 
enhancement of rent except by agreement or at 
settlement. Therefore, the rent set out in ex. P-i 
would be liable to variation at the settlement in the 
same manner as the rent of an occupancy tenant 
would be. However, we need not go into the 
details of this. The point is that S. 26 (d), Speci¬ 
fic Relief Act permits specific performance to be 
decreed with a variation when “the object of 
the parties was to produce a certain legal result 
which the contract as framed is not calculated to 
produce.” We are of opinion, therefore, that, 
provided the plaintiff succeeds on the other 
points urged, specific performance can be granted 
of this agreement. 

[ 16 ] That brings us to the question of regis¬ 
tration. The dooument, in our opinion, is an 
agreement to lease which effeots an actual 
demise and creates a "present and immediate 
interest in the land” within the meaning of their 
Lordships’ decision in Eemanta Kumari Debi 
v. Midnapur Zamindari Co., 47 Oal. 485 at 
pp. 494, 496: (A. I. R. (6) 1919 P. C. 79). It is not 
like the document in their Lordships’ case where 
the lease was to come into operation only on the 
happening of a contingent event at an indeter¬ 
minate date. There is no contingency here and 
an exaot date is fixed, namely 20th April 1942. 
Being an agreement to lease, it is deemed by 
law to be a lease for purposes of registration 
under s. 2 (7), Registration Act. Accordingly, it 
requires registration under s. 17 (1) (d) and 
'that brings 8. 49 into play. 

[17] Now, in the absence of the proviso to 
IS. 49, the document would be inadmissible and 
'the deoision of the Privy Council in Arif v. 
Jadunath Majumdar , 58 cal. 1235 at p. 1241 : 
(A. I. R. (is) 1931 p. o. 79) would apply. It is 
true that in their Lordships’ case the agreement 
to lease was oral while here it has been redaced 
to writing but S. 107, Transfer of Property Act 
would apply to a written instrument of lease 
embodying these terms just as much as to an 
oral one. Therefore, the following observations 
of their Lordships regarding s. 107 apply here : 

"This amount3 to a statutory prohibition of the 
creation of such a right a3 is olaimed here by the res¬ 
pondent, otherwise than by a registered instrument. No 
registered instrument exists; therefore, the respondent 
can have no such right as he claims, unless he can 
establish it by some means operating independently and 
in violation of the statute.” 

Neither the amendment to S. 49, Registration 
Act nor S. 53-A, Transfer of Property Act was 
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then in existence, so the plaintiff’s claim to 
possession was decreed despite the existence of 
the oral, and therefore unregistered, agreement 
to lease. The consequence is that unless the 
matter can be brought within the proviso to 

S. 49, the plaintiff must succeed. 

[18] This proviso states : 

‘‘Provided that an unregistered document affecting 
immovable property and required by this Act . ... to 
be registered may be received as evidence of a contract 
in a suit for specific performance under Chap. II, Speci¬ 
fic Relief Act, 1877.” 

That refers to us to chap, n, Specific Relief Act. 
This is a suit which falls under that Chapter. 
We are not concerned here with s. 12 because 
that is a general section which is subject to the 
more specific provisions which follow. It com- 
mences—"Except as otherwise provided in this 
Chapter.” 

[19] Sfction 27-A is the one which governs 
here. It is an amendment to the Specific Relief 
Act which was made at the same time as S. 63- A> 

T. P. Act and the proviso to S. 49, Registration 
Act. It states: 

“Where a contract to lease immovable property is 
made in writing signed by the parties thereto or on 
their behalf, either party may, notwithstanding that 
the contract, though required to be registered, has not 
been registered, sue the other for specific performance 
of the contract, if — 

• • • • 

(b) where specifio performance is claimed by the 
lessee, he has in part performance of the contraot, 
taken possession of the property.” 

We are not concerned with the rest of the 
section. 

[ 20 ] Now this requires two things when the 
agreement to lease has been reduced to writing. 
The first is that it mu3t be signed by both par- 
ties, and the second is that the lessee must have 
taken possession of the property under the 
agreement. Neither of these conditions has been 
fulfilled here. Therefore, performance cannot be 
claimed on the basis of 8. 27-A. 

[21] We are aware that it was held in Gokul 
Chandra v. Haji Mohammad, 42 C. w. N. 97 : 

(A. I. R. (25) 1938 Cal. 136) that : 

“If the proposal is in writing but the acceptance is 
not in writing, the entire agreement not being in 
writing, it cannot be said that the contraot to lease is in 
writing.” 

(See B. B. Mitra’s Transfer of Property Act, 9th 
Edition, p. 661), and it was argued that an oral 
lease can b9 specifically enforced. But we prefer 
to follow the decision of one of us (Bose J.) in 
Imam Ali v. Rani Priyawati Devi, I. L. R. 
(1938) Nag. 31 at p. 37 : (A. I. R. (24) 1937 Nag. 
239): 

“The next thing to bear in mind is this : the offer 
may be oral aDd the acceptance may be oral, and yet 
the terms may be embodied in a document. In such a 
case the contract is in writing, and not oral, in spite of 
the oral offer and acceptance.” 
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Examples of such contracts are given at pp. 37 
and 88. As Salmond and Winfield point out in 
their Law of Contracts at p. 98 : 

“The formula of a written contract is ‘we hereby 
agree together on the terms expressed in this docu* 
ment.’ ” 

But that, apart of the agreement, need not, in 
our judgment, be in writing. 

[23] “Writing” means different things under 
different Acts. Section 49, Registration Act, 
speaks of “documents” which are required to be 
registered either by S. 17 or by any provision of 
the Transfer of Property Act. Had it not been 
for the definition of “lease” given in S. 2 (7), 
Registration Act, an agreement to lease would 
not have been covered by B. 17 any more than 
an agreement to sell which is just as much a 
contract requiring a promisor and promissee as 
an agreement to lease; and yet an agreement to 
Bell is undoubtedly a “document” and so a 
* writing,” even when it is executed by only one 
party, as it usually is. It embodies the “terms 
of a contract” within the meaning of ss. 91 and 
92, Evidence Act. 

[23] The mere fact that both parties have not 
signed the contract would not make the agreement 
oral within the meaning of S3. 91 and 92 because 
these sections do not require the whole contract, in 
the sense of signatures and dates and so forth, 
to be embodied in the writing but only “the 
terms.” Therefore, even when the signatures 
are absent, or the proposal and acceptance are 
not entered in it, it would still be hit by ss. 91 
and 92 provided the “terms” are reduced to 
writing. Of course all the "terms” must be 
there. If some are oral and some written, the 
writing would not be the final depository of the 
conditions agreed to and would not, therefore, 
be hit by Ss. 91 and 92. But if all the terms are 
there, these sections would, in our opinion, be 
attracted even if there are no signatures and no 
proposal and acceptance or date embodied in 
the document. 

[24] The absence of a signature could be used 
as evidence, and good evidence, of the fact that 
the document was not intended to be final and 
binding. But that would depend on the faots of 
eaoh case. The point is that mere absence of 
signatures would not prevent the document from 
being the final depository of the intention of the 
parties, if the fact could be proved, any more 
than the presence of signatures would operate to 
bind if it could be established that the signing 
was conditional. Section 53-a, T. P. Aot which 
requires the signature of only one party is a 
sufficient illustration of this. 

[26] We are aware that there are English 
cases under the Statute of Frauds and some 
other Acts which would appear to take a diffe- 
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rent view regarding “written” contracts. But, 
as we have explained, that is because “writing” 
means different things in different Acts. We are 
governed here by our own Acts. The Transfer, 
of Property Act does not deal with an agree¬ 
ment to lease and consequently requires neither 
writing nor registration for such an agreement. 
It is the Contract Act whioh applies, and under 
that, contract to lease can be either oral or 
written, just as other contracts. If it is oral, 
then it can be specifically enforced under S. 12, 
Specific Relief Act, but if it is written, or, as 
the Registration Act calls it, reduced to a 
“document,” then 8. 49, Registration Act comes 
into play and the document is excluded unless 
it can be brought within the ambit of the 
proviso. 

[26l Now the proviso, read with ss. 12 and 
27-A, Specific Relief Act, can be interpreted in 
two ways. One is to regard 8. 49 as removing 
the bar of exclusion from evidence of an unregis- 
tered document in all cases where the suit is for 
specific performance of a contract under chap. II, 
Specific Relief Act. This is such a suit, therefore, 
on this reading of the section the document can 
be received in evidence. If it can be received in 
evidence, then, as S. 27-A does not apply, the 
matter is covered by the general provisions of 
8. 12 and so the agreement can be specifically 
enforced in the same way as an oral agreement. 

[27] The other method of interpretation, and 
the one which appeals to us, is to regard the 
Specifio Relief Act as the primary and substan¬ 
tive source of the right and to look upon 8. 49 
as ancillary, touching a matter of procedure. 

[28] Section 27A was introduced to modify 
the then existing law. It was considered unjust, 
when there is a written agreement to lease 
accompanied by part performance, to leave the 
other side without a remedy because of the 
technicality of registration. The rigour of the 
law was therefore modified. But it was only 
modified and not swept away altogether. Both 
8 . 27A and the corresponding section ( 8 . 63a) 
in the T. P. Act impose limitations. 

[29] Section 63A enables a person in posses¬ 
sion to defend bis possession in certain cases 
even though ho has no title. But the right is 
restricted. It can only be done in certain cases. 
There must, for example, be “a contract to trans¬ 
fer for consideration” and this must bo “in writ¬ 
ing signed by him or on his behalf.” 

[30] Now, it will be seen that if there had 
been a transfer of possession in this case and 
the present plaintiff had been defending his pos¬ 
session, there would have been no difficulty 
because 8 . 6 SA doe3 not require the contract to 
be signed by both sides. It is enough if one 
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gigng, and that, ag we have said, bears out what 
we have said regarding “written” contracts. It 
is evident that there can be no contract to trans¬ 
fer immovable property for consideration un¬ 
less both sides agree the one to transfer and the 
other to pay, and both agree about the price, 
and yet that contract ig considered to be in writ¬ 
ing under S. 53A even though only oue aide 
signs. However, to return to the present point. 

[3i] Section 53A does not confer title. It 
enables a person without title to defend bi3 pos¬ 
session in certain cases. Section 27A goes further 
and enables a lessee in possession to obtain a 
good title for himself. An agreement to sell did 
not require registration even before the amend¬ 
ing Act, so there was no need to amend the law 
there. Either side could claim specific perfor¬ 
mance within limitation and so get a good title. 
But lessors and lessees were at a disadvantage. 
Seotion 27-A was therefore introduced to amelio¬ 
rate their position. But here again the legisla¬ 
ture saw fit to impose conditions and we 
consider ourselves bound to give effect to them. 
Two of the conditions, when the agreement is 
in writing and is otherwise hit by the Registra¬ 
tion Act, are (1) that the writing be signed by 
both sides and (2) that the lessee have posses- 
sion. 

[32] In our judgment, the words : "Notwith¬ 
standing that the contract, though required to be 
registered, has not been registered," contain the 
key to the section. These words would be un¬ 
necessary if the proviso to 8. 49, Registration 
Act were to be regarded as sweeping away the 
• necessity for registration in all cases of a written 
agreement to lease. We do not think it does. 
Seotion 17 (l) (d) is left intact. It is not abrogat¬ 
ed. Even the proviso to S. 49 speaks of an un¬ 
registered document. “Required by thi3 Act to be 
registered.” It does not sweep away the necessity 
for registration. It merely removes a bar in the 
law of evidence—but only in restricted circum¬ 
stances. Therefore the necessity for registration 
is still there, or, to put it in other words, S. 17 
(l) (d) still "requires the document to be re¬ 
gistered.” 

[33] Now S. 27-A, Specific Relief Act seizes 
upon some only of the range of contracts which 
are “required to be registered,” namely those 
which are signed by both parties and where, in 
addition, the lessee is in possession under the 
contract. It does not alter the law regarding the 
rest. Therefore, in our judgment, the proviso to 
S. 49, only lifts the ban of inadmissibility on 
documents covered by s. 27-A. As Ex. p-l is not 
such a document, and as the agreement embodied 
in it cannot bo regarded as oral, specific perfor¬ 
mance is not possible. 


[34] That leaves outstanding the question of 
damages and of return of the consideration. The 
plaintiff has claimed RS. 800 as damages. 

[35] We do not think any claim for damages 
will lie because damages presupposes a breach 
of contract, and as the contract cannot be prov¬ 
ed, it follows its breach cannot be proved either. 

[36] The question of refund of consideration 
stands on a different footing. Defendant 1 admits 
that he received Rs. 1000, but as the purpose 
for which he received the money has fallen 
through—the question of registration operates 
against him as much as it does against the plain¬ 
tiff—it must be treated as money had and receiv¬ 
ed by defendant 1 for the plaintiff’s use. 

[37] Tne appeal succeeds so far as the ques- 
tion of specific performance is concerned. The 
decrees of the lower Courts are set aside and a 
decree will now be passed (1) dismissing the 
plaintiff’s claim for speoific performance and (2) 
directing defendant 1 to pay to the plaintiff a 
sum of Rs. 1000 . The plaintiff’s claim against 
defendants 2 and 3 is dismissed. 

[38l Defendant 1 will pay l/3 of the plaintiff’s 
costs in all three Courts, and will bear his own. 
We direct this because, though the plaintiff’s 
claim for specific performance has failed, he has 
succeeded in getting Rs. 1000 which, according to 
the valuation in the plaint, is about l/3 of the 
other claim. We are not awarding proportionate 
costs because defendant 1 went back on his word 
and only succeeded on the question of specific 
performance because of a technicality. Defen¬ 
dant 2 will bear their own costs throughout. 

r.G.D. Order accordingly. 


A. I. R. (36) 1949 Nagpur 394 [G. N. 159.] 
Bose and Hidayatullah JJ, 

Orovindram Jaisiram and another — Plain¬ 
tiffs — Appellants v. Gulab Rao Mahadeo Rao 
and another — Defendants — Respondents. 

Second Appeal No. 84 of 1945, Decided on 2'2nd 
November 1948, from appellate decree of Diet. Judge, 
Chhindwira. D/-6tli May 1944. 

(a) Civil P. C. (1908), O- 8, Rr. 3 and 5 — Plaint 
alleging several tacts — Defendant intending to 
deny them must deny each fact separately—In 
absence ot specific denial delendant wiil be deemed 
to have admitted it if Court does not require its 
proof. 

Though it would be correct to use the word ‘'and” 
when setting out a series of facta in plaint the defen¬ 
dant must, if he intends to deny each of these facte, 
either break the sentence up into a series of sentences 
aud deal separately with each or use the word “or” 
instead of ‘‘and”. [Para 13] 

Whero the defendant does not deny specifically a 
particular fact he will be deemed to have admitted it 
when the Court does not require proof of that fact. 

[Para 12] 

Annotation : (’44-Com.) C. P. C., O. 3, R. 3, N. 1; 
O. 8, R. 5, N. 2. 
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(b) Limitation Act (1908), S. 20— Payment not 
specifically made towards interest—Creditor by ap¬ 
propriating it towards interest cannot save limita¬ 
tion. 

When payment is mad3 not specifically towards 
interest, the oreditor is not at liberty to appropriate it 
towards interest in order to save limitation. The choice 
lies with the debtor and unless he expre-sly, or by 
necessary implication, makes the payment towards 
interest “as such" at the time of making the payment, 
eeotion 20 will not apply so as to s*ve limitation: 
A. I. R. (27) 1940 P. C. 63 and A. I. R. (16) 1929 P. C. 
297, Rel on. [Para 21] 

Annotation : (’42-Com.) Lim. Act, 9. 20, N. 5. 

(c) Limitation Act (1908), S. 20 — Payment of 
interest as such — Parties expressly agreeing that 
payments shall in first instance be towards interest 
—Endorsement of payment not stating whether it 
is towards interest or principal—It must be treated 
towards interest as such—Extrinsic evidence is 
admissible to prove that it was payment oi interest 
as such. 

When there ia "an express contract between the parties 
that all payments shall in the first instance be towards 
Interest, it is not necessary to repeat the formula each 
time a payment is made The parties can, if they so 
ohoose, state expressly that they will make future pay¬ 
ments in a particular way, and if the payment is rnado 
thereafter it must be taktn to bave been made in the 
way they intended at the beginning unless there is 
anything to indicate to the contrary. This i9 parti¬ 
cularly the case when the endorsement is on the bond 
itself and must be regarded as a sort of appendix or 
continuation of the bond: 9 N. L. R. 78 and 31 All. 
285, Rel. on. [Para 22] 

It is not necessary that the endorsement itself should 
indicate that the payment is towards interest as such. 
This oan be deduoed from extrinsic evidence which is 
admissible to prove that fact: A. I R. (27) 1940 P. C. 
63 ; A. I. R. (16) 1929 P. C. 297 ; A. I. R. (24) 1937 
All. 640 ; A I. R. (27) 1940 Pat. 179 and A. I. R. (34) 
1947 Pat. 275, Rel. on. [Para 23] 

Annotation : (’42-Com.) Lim. Act, S. 20, N. 5 
and 6. 

P. P. Deo and P. R. Padhye—lor Appellants. 

R. R. Dandige, O. J. Ghate and N. R Rant— 

lor Respondents. 

Judgment. — The appeal in the lower appel¬ 
late Court was decided against the plaintiffs on 
a preliminary issue of limitation. The plaintiffs 
have come up in appeal here. 

[2] The suit was on a bond, ex. P-1, dated 
19th February 1936. It wa3 executed by Mahadeo, 
the father of defendants 1 and 2, and by defen¬ 
dant 1 on his own account. The other defendant 
was then a minor. Mahadeo acted as manager of 
the family and the bond was in payment of 
antecedent debts which were binding on the 
family. 

[3] According to the terms of the bond, the 
debt was repayable on 12 th February 1937. Inte¬ 
rest was also payable and in regard to that the 

bond contained the following clause: 

“The payments we may make at first be deducted 
towards ink rest and the surplus remaining shall be paid 
by us towards the principal.” 

[4] On 22 nd December 1937 Mahadeo applied 
to the Debt Conciliation Board. The application 
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is Ex. P-6, and the only thing material in it for 
present purposes is that it contains an acknow¬ 
ledgment of liability which, according to Bhal- 
chandra Rao v.Brijlal, I. h. R. (1946) Nag. 493: 
(a. i. R. (33) 194G Nag. 344) and Uhanshyam v. 
Qirijashankar , I. L. R. (1944) Nag. 244: (A. I. R. 
(31) 1944 Nag. 247), serves to extend limitation 
under S. ID, Limitation Act. The proceedings 
remained pending till 28th February 1939. The 
plaintiffs did not agree to a settlement and so tho 
Debt Conciliation Board granted the debtor a 
certificate under 8. 15 (l), Debt Conciliation 
Act. This certificate is Ex. D-2. 

[6] On 1st February 1940, Mahadeo made a 
payment of Rs. 10. The fact of payment has been 
contested here, and that is a point which we shall 
deal with later. But the plaintiffs alleged that 
this payment was made on that date. The bond, 
Ex. P-1, contains tho following endorsement, 
"paid Rs. 10 in cash” and the endorsement bears 
a thumb-mark which, according to the plaintiffs’ 
case, is the thumb-mark of Mahadeo. The main 
question here is whether this payment, if made, 
serves to extend limitation under S. 20, Limita¬ 
tion Act. The suit was filed on 30th January 1943 
within three years of this endorsement but beyond 
three years from the last acknowledgment. Both 
the lower Courts^have held that the claim is 
barred by limitation. 

[6] Section 20, Limitation Act has been am¬ 
ended by Act XVI [16J of 1942, and a question 
arose here as to whether the amended section 
applies or the section which was in force at the 
date of the endorsement. We need not decide 
that question because admittedly this payment 
of Rs. 10 if made towards interest as such, would 
serve to extend limitation under tho amended 
section. That point was not contested. Therefore, 
if it would also serve to extend limitation under 
the section as it stood before the amendment, 
then it becomes unnecessary to decide whether 
the amendment has retrospective effect and so 
forth. In our opinion, thi3 payment, which we 
hold to have been made, serves to extent limita¬ 
tion under the unamended section also. 

[7] As regards the question of payment, the 
first Court held that Mahadeo did pay the Rs. 10. 
The lower appellate Court held that the payment 
is not proved, and it was strenuously contended 
on behalf of the defendants that that is a finding 
of fact which binds u3 in eecond appeal. 

[8] There can be no doubt that this is a find¬ 
ing of fact, and if the ieeue was raised in the 
caee, then the learned Judge of the lower appel¬ 
late Court has reached a definite finding behind 
which we would not be able to go, but, iu our 
opinion, the issue was not raised and, on the 
pleadings in this case, the fact of payment must 
be taken to bave been admitted. Therefore, that 
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question did not arise in the case and the lower 
appellate Court had no power to decide the 
point. 

[9] The plaintiffs pleaded as follows on this 

point in Para. 5 of the plaint: 

“That the father of the defendants Mahadeo Rao paid 
R 3 . 10 towards interest on 1st February 1910 and 
endorsed the same in writing on the back of the 
bond.” 

The defendants’ answer to this was in these 
terms: 

“These defendants deny that their father Mahadeo 
Rao paid Rs. 10 towards interest on 1st February 1940 
and endorsed the same in writing on the back of the 
bond.” 

[10] It will be observed that the allegations 
in the plaint contain three assertions of fact: ( 1 ) 
that Rs. 10 was paid by Mahadeo, (2) that it was 
paid towards interest on a certain date and (3) 
that it was endorsed on the back of the bond. 
The reply to this is in general terms and each of 
these faots is not separately dealt with and is 
not specifically denied. 

[ 11 ] Under o. 8, R. 3, Civil P. C., it is neces¬ 
sary for a defendant to "deal specifically with 
each allegation of faofc of which he does not 
admit the truth,” and the order states: 

“It shall not ba sufficient for a defendant in hi 3 
written statement to deny generally ihe grounds alleged 
by the plaintiff.” 

Then follows R. 5 which sets out: 

“Every allegation of fact in the plaint, if not denied 
specifically or by necessary implication, . . . shall be 
taken to be admitted. . . .” 

[12] There is a proviso to R. 5 which states 
that the Court may in its discretion require any 
fact admitted in this way, that is to say, by an 
absence of specific denial, to be proved otherwise 
than by such admission. But it is necessary in 
such a case for the Court to call upon the plain¬ 
tiff to prove the facts of which it requires proof. 
That was not done here, so the proviso to R. 5 
does not apply. 

[13] It is explained in Bullen and Leake’s 
Pleadings, 7th Edn., pp. 141 and 415, where the 
learned authors deal with the provisions in the 
rules of the Supreme Court of England corres¬ 
ponding to O. 8, Rr. 3 and 5, Civil P. C., that 
.though in the plaintiff’s statement, that is to 
say, in the document which corresponds to the 
plaint in India, it would be correct to use the 
word "and” when setting out a series of facts, 
the defendant must, if ho intends to deny each 
of these facts, either break the sentence up into 
a series of sentences and deal separately with 
eaoh or use the word "or" instead of "and”. The 
illustrations given are as follows. If the plaintiff 
asserts: 

“The defendant broke and entered the said shop and 
eeized, took and carried away all the furniture, stook- 
in-trade and other eSecta which were therein,” 


then the correct traverse will be: 

“The defendant never broke or entered the said shop 
or seized, took or carried away any of the furniture, 
stock-in-trade, or other effects which were therein.” 

[ll] A second illustration is also given. It is 

to this effect. If the plaintiff avers that: 

“The defendant broke and entered the plaintiff’s 
close called Blackacre,” 

and the defendant wishes to deny not merely 
the alleged trespass but also the ownership of 
the close, then he must traverse both allegations 
and deal with each in separate paragraphs thus : 
"( 1 ) The defendant never broke or entered the close 
called Blackacre. (2) The said close is not the 
close of the plaintiff.” 

[ 15 ] This matter was considered by a Division 
Bench of this Court, to which one of us (Hida- 
yatullah J.) was a party, in Rishabkumar v. 
Singhai Motilal , I. L. R. (1918) Nag. 299 at 
p. 302 : (A. I. R (36) 1919 Nag. 2l). The plaintiff 
in that case set out a number of facts in para. 1 
of his plaint, among them the faot that he was 
an adopted son and also that he was a minor. 
The defendant replied in these terms : "It is 
denied that the plaintiff is an adopted son as 
alleged by him and paragraph 1 of the plaint 
is denied . It was held that the italized por¬ 
tion of the written statement was not sufficient 
to import a specific denial of the fact of minority 
and therefore the defendant was precluded from 
raising that point at a later stage. It was held 
that as he did not specifically deny the fact of 
minority, he must be taken to have admitted it. 
The position is, in our opinion, similar here. 

[16] We would have been relutcant to deoide 
the oa3e on a technicality of pleading had it not 
been for the fact that, in our opinion, the decision 
of the lower appellate Court is perverse. Of 
course, if the iesue had been raised in the case 
and the learned Judge had reached his decision, 
we would have been bound by it. But we cannot 
feel that it was the intention of the parties to 
raise the issue at all because there is no doubt 
that the endorsement on the bond bears the 
thumb impression of Mahadeo. The thumb im¬ 
pression is a very clear one and any finger-print 
expert-, would be able immediately to identify 
this impression with the admitted impression on 
the bond proper. But it is not necessary to have 
recourse to a finger-print expert in this case be¬ 
cause the thumb impression here has certain pecu¬ 
liarities quite apart from the ridges. Mahadeo 
had certain cuts or cracks in the flesh of his 
thumb, also a depression peculiar to him. Both 
impressions, that is to say, the one on the bond 
proper and the one under the endorsement, have 
exactly the same cracks and this peculiar depres¬ 
sion. It would be impossible for two persons to 
have exactly the same peculiarities quite apart 
from the general resemblance of the ridge. 
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There is, therefore, no doubt whatever that the 
thumb impression is that of Mahadeo. There is 
also proof of that by the plaintiff Deokisan 
<P. W. 8). There is no proof to the contrary and 
there is not even an allegation that the endorse, 
ment is a forgery. In the circumstances, we do 
not think that the parties could have intended to 
plead that the payment had never been made. 

[17] In addition to this, there is proof of the 
fact that statements of account were supplied to 
Mahadeo during his lifetime, or at any rate one 
of them was during his lifetime, under the C. P. 
Money-lenders Act, whioh show this payment of 
Bs. 10. These statements also show that this Rs. 10 
was appropriated towards interest. They are 
Exs. P-15 and P-16 and were supplied to the 
debtor on 27-10-41 and 20-11-40 respectively. These 
statements are proved by Deokisan (p. W. 3), 
and here again there is no attempt to prove the 
contrary nor has any attempt been made to 
cross-examine Deokisan on this point. 

[18] The learned Judge of the lower appellate 
Court proceeded on the faot that the plaintiff 
Deokisan, though he produced the pacci rokad, 
bad omitted to produce the kachi rokad, also 
on the fact that the plaintiff, though he called 
one Marotirao, who was once the defendants’ 
Am Mukhtiyar, as a witness to prove the pay- 
ment of Rs. 10, omitted to examine him as a 
witness. We feel that these two facts are not 
sufficient to rebut the indisputable evidence dis¬ 
closed by the documents and by the plaintiff 
Deokisan corroborated by the documents and his 
pacoi rokad. 

[19] The learned Judge of the lower appellate 
Court also relied on the memoranda of account 
which was produced by the defendants and called 
it a book of account. This was not a book of 
account within the definition given in Mukund- 
ram v. Dayaram, 10 N. L. R. 44 : (a. I. R. (l) 
1914 Nag. 44). The learned counsel for the defen. 
dants respondents contended that this book was 
produced at the instance of the plaintiffs and 
therefore an inference should be drawn against 
the plaintiffs. That we are not prepared to 
accept. The plaintiffs had every right to inspeot 
this book if they so desired but the evidentiary 
value to be attached to it would naturally 
depend upon the nature of the document. The 
mere faot that they inspected it does not invest 
it with any special sanotity. However, all this 
would be beside the point if the issue had in faot 
been raised. We are of opinion, for the reasons 
we have given, that the issue of payment was 
not raised and that it must be taken to have 
been admitted. That we hold quite apart from 
the indisputable evidence to whioh we have 
referred above. 
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[20] The next question which arises is whether 
the payment of Rs. 10 was towards interest “as 
such”. Section 20, Limitation Act (before the 
amendment) deals with payments made towards 
principal and those towards interest and those 
partly towards the one and partly towards the 
other. We are not concerned with the portions 
which refer to payments towards principal be¬ 
cause it is not the case of either side that the 
Bs. 10 was paid towards the principal or any 
part of it, nor have the plaintiffs appropriated 
it towards the principal before the expiry of 
limitation. On the contrary, Exs. P-15 and P-16 
show that the appropriation was towards inte¬ 
rest. We are left therefore with the portion of 
the seotion which deals with payment towards 
interest “as such.” 

[21] This part of the section has been exa¬ 
mined by their Lordships of the Privy Council 
in two cases: Rama Shah v. Lai Chand , i. L. R. 
(1940) Lah. 470 : (A. I. R. (27) 1940 P. c. 63) and 
National Bank of Upper India Ltd. v. Bansi- 
dhar, 5 Luck. 1 : (A. I. R. (16) 1929 p. o. 297). 
In both these cases their Lordships make it clear 
that when payment is made not specifically 
towards interest, the creditor is not at liberty to 
appropriate it towards interest in order to save 
limitation. The choice lies with the debtor and 
unless he expressly, or by necessary implication, 
makes the payment towards interest “as such” 
at the time of making the payment, this part 
of the seotion is not attracted. Therefore, we 
agree with the learned counsel for the defen¬ 
dants, respondents that no aofcion of the creditor 
would in this case serve to save limitation. All 
we are concerned to see is whether the debtor 
Mahadeo made the payment towards interest 
as such at the time when he made the payment. 

[ 22 ] The endorsement on the bond itself does 
not help us. So far as that is concerned, if there 
was not anything else, we agree that the pay¬ 
ment would have to be regarded as an open 
payment. But, in our opinion, the endorsement 
does not stand by itself. It has to be read in 
conjunction with the clause regarding the pay¬ 
ment of interest in the bond itself which we 
have reproduced earlier. That clause states 
specifically that: 

“The payments we may make at first be deducted 
towards interest and the surplus remaining shall bo 
paid by us towards the principal." 

Admittedly, in this case, no surplus remained, 
therefore the Rs. 10 must, we think, have been 
paid towards interest when this stipultion in the 
bond is taken into consideration. We agree 
with Drake-Brockman J. C. in Gopal v. Govind, 

9 N. L. R. 78 at p. 80 : (19 I. O. 849), that, when 
there is an express contract between the parties 
that all payments shall in the first instance be 
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towards interest, it is not necessary to repeat 
the iormula each time a payment is made. The 
parties can, if they so choose, state expressly 
that they will make future payments in a parti, 
cular way, and ii the payment is made there- 
after, it must be taken to have been made in 
the way they intended at the beginning unless 
there is anything to indicate to the contrary. 
Thi3 is particularly the case when the endorse¬ 
ment is on the bond itself and must be regarded 
as a sort of appendix or continuation of the 
|bond. That i3 also the view taken in Gopmath 
Singh v. Ilardeo Singh , 31 ALL. 2S5 : U I. C. 
137). 

[23] Their Lordships of the Privy Council 
decided in the two case3 cited that it is not 
necessary that the endorsement itself should 
indicate that the payment is towards interest as 
such. This can bo deduced from extrinsic evi¬ 
dence, and their Lordships indicated that extrin- 
sic evidence is admissible to prove that fact. In 
Rama Shah v. Lai Chand , I. L. R. (1940) Lah. 
470 at p. 481 : (A. I. R. (27) 1940 P. O. 63), their 
Lordships state: 

"The case also shows, however, that the intention of 
the debtor may be proved not only by statements 
made by him at the time of payment but tn any other 
manner and may clearly appear from the circumstances 
of the case. Tbie doctrine had been settled law in 
India under the unamended section.” 

So also in National Bank of Upper India, 
Limited v. Bansidhar, 5 Luck. 1 : (a. I. R. 
(16) 1929 P. O. 297), their Lordships refer to ex- 
trinsic evidence to determine whether the pay. 
ment was towards interest as such or not. 

[24] The following decisions in India have 
also applied the rule indicated by their Lord- 
Bhips of the Privy Council and have admitted 
oral evidence: Pearey Lai v. Mahammad 
Yusuf , I. L. R. (1937) ALL. 732 : (a. I. R. (24) 
1937 ALL. 640), Bachchu Lai v. Bhaqwati, 
16 Luck. 624 : (A. I. R. (27) 1940 oudh 179) and 
Bichitranand v. Mir Mahebub Ali, A. I. R. 
(94) 1947 pat. 276 : (228 I. 0. 231). 

[25] The oral evidence in the present case 
consists of the evidence of the plaintiff Deokisan 
(P. W. 3) who states that Mahadeo paid Rs. 10 
on 1st February 1940 and adds—“This was repay¬ 
ment towards interest.” He is corroborated by 
the statements of account (Exs. P 15 and P-16), 
0 D 6 at least of which was during his (Mahadeo’s) 
lifetime and long before the period of limitation 
expired against him, and by the fact that Maha. 
deo raised no objection. We hold that this evi¬ 
dence, coupled with the terms of the bond, is 
sufficient to prove that the payment of Rs. 10 
was towards interest as such. In the circumstan¬ 
ces, the lower Courts were wrong in reaching the 
conclusion that the suit is barred by time. 


A. I. B. 

[26] As the remaining points which arise in 
the appeal to the lower appellate Court have not 
been decided, the case is remanded to that Court- 
under o. 4i, R. 23, Civil P. C., for the deter¬ 
mination of those points. 

[27] There will be a refund of the court-feea 
paid on the appeal to this Court to the plaintiffs- 
appellants. The rest of the costs of this appeal 
will abide the result. 

K.s. Case remanded. 
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Mudholkar J. 

Shriram Nathuji — Surety — Appellant v. 
Co-operalive Society No. 55, Chandur and 
another — Respondents . 

Misc. Appeal No. 239 of 1945, Decided on>22nd Marob 
1949, from ord^r of 2nd Addi. Dist. Judge, Amraoti, 
D/- 20th August 1945. 

(a) Co-operative Societies Act (1912). Ss. 3 and 43 
— Rules framed by Government of C. P. and Berar 
under S. 43 -Notification of Government conferring 
powers of Registrar under rules on Senior Deputy 
Registrar — There being two Deputy Registrars 
Senior and Junior — Award signed by “Deputy 
Registrar”—Person making award to be presumed 
Senior Deputy Registrar — Award is valid — Evi¬ 
dence Act (1372), S. 114. 

By a notification made in exercise of the powers con¬ 
ferred by S. 3 of the Act as applied to Berar tbe Local 
Government conferred the powers of a Registrar under 
Rr. 25 and 27 and 29 to 33 framed by Govern¬ 
ment of C. P. and Berar under S. 43 on the Senior 
Deputy Registrar. Where at tbe material time there 
were iwo Deputy Registrars, Senior and Junior and the 
award was signed by the ‘ Deputy Registrar” it can be 
presumed under S. 114 (e). Evidence Act, that the 
person who made tbe award was the Senior Deputy 
Registrar and the award is valid. (Para 6] 

Annotation: (’46-Man.) Evidence Act, S. 114, N. 29. 

(b) Hindu law — Pious obl gation — Award by 
Registrar. Co-operat've Societies against Hindu 
father in respect of debt not tainted with illegality or 

• immorality—Son bound to satisly same out ol joint 
family property in his ham s. 

Wh.re an award is passed by tbe Registrar Co-opera¬ 
tive Societies against a Hindu father in respect of a debt 
not tainted with illegality or immorality the son is 
under a pious obligation to satisfy it from out of the 
joint family property in bis bands. [Para 7] 

(c) Civil P. C (1503), S. 47 — Parties-Meaning 

of _ Dispute between parties on same side affecting 

party on opposite side is within S. 47. 

When a dispute 1 bough between parties raDged on 
the same side is such as to affect a party ranged od the 
opposite side it falls within S. 47: 21 N. L. R 34, 
Dating. (Para 8] 

Annotation : ('44 Com.) C. P. C.. S. 47. N. 7. 

(d) Civil P. C. (1908) S. 47, O. 21, Rr. 89, 90, 91 
and 92 - Allegation that auction-purchaser is judg¬ 
ment-debtor’s benamidar — O. 21, R. 92 not bar to 
enquiry into allegation by executing Court. 

An allegat ou that tbe huctiin-pu'cbaser is merely 
tbe judgmen'-debtor’s benamidar and that the judg¬ 
ment-debtor practised fraud cannot be enquired into 
under O. 21, Rr 89 90 or 91 It can only be enquired 
into under S. 47. Hence O. 21, R. 92 which bars only 
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a Bait is not a bar to an enquiry into the allegation by 
the executing Court. [Para 9] 

Annotation: ('44-Com ) C. P. C., O. 21, R. 92, N. 2. 

(e) Civil P. C. (1908), O. 34, Rr. 4 and 5 — Award 
by Registrar, Co-operative Societies passed in form 
of final decree — No objection by parties — Award 
not illegal. 

The provisions requiring of a preliminary decree and 
then a final decree under O 34 is merely a rule of pro¬ 
cedure and it is always open to parties to waive a rule 
of procedure. Hence where an award passed by the 
Registrar, Co-operative Societies is in the form of a 
final decree and no objection is raised by tbe parties, 
the award does not become illegal tn the ground that 
it is not preceded by a preliminary decree. Further, 
such an award has the force of a dtcrte under tbe pro¬ 
visions of a special legislation and therefore all the 
provisions of the Civil P. C. do not apply to it : A.I.R. 
(10) 1923 Pat 375, Rel. on. [Para 10] 

N. D Chandurkar —for Appellant. 

M. N. Gadg\l—ior Respondent 1. 

Judgment.—This second appeal arises out of 
execution proceedings instituted by respond¬ 
ent 1 for enforcing an award passed in their 
favour by the Deputy Registrar, Co-operative 
Societies, C. P. and Berar. 

[2] The award is dated 2 nd August 1932. 
Thereunder the property mortgaged with res¬ 
pondent 1 was ordered to be sold first and in 
case the sale proceeds were insufficient to satisfy 
the amount due under the award, together with 
interest thereon, the mortgagors were made per¬ 
sonally liable. The award further provides that 
if the deficiency was not realised from the mort¬ 
gagors, then it was to be realised from the sure¬ 
ties. The appellant is the son of one of the two 
sureties. 

[3] The amount due under the award was 
Rs. 1962-8-6, carrying interest at 12 per cent, per 
annum. By sale of the mortgaged fields a sum 
of Rs. 1900 was realised by respondent l on 14th 
April 1937. But by that time the amount had 
swollen to Rs. 3200-3-0 and so there was still left 
a balance of Rs. 1300-3-0 even after a sale of the 
fields. Then, on 18th July 1940 the house subject 
to the mortgage was sold but the sale brought 
in only Rs. 60. On 13th March 1943 the amount 
due under the award was found to be Rs. 2599.6*0 
and respondent l sought to recover it. The lower 
appellate Court has held that he'is entitled to 
recover only half of it from tbe appellant. There 
is nothing to show whether the award was sought 
to be executed personally against the mortgagors 
and despite this there was deficiency. But as the 
appellant does not object to the execution on the 
ground that the award has not been executed 
personally against the mortgagors, I take it that 
respondent 1 tried to execute it against them but 
got nothing. 

[4] A number of objections were taken by the 
appellant in his objection petition dated 18 th 
March 1944. Out of these the following are press¬ 
ed before me: 


“(i) That the award is not binding upon tbe appel¬ 
lant under tbe Hindu law. (ii) That the mortgaged 
property was purchased by Mt. Triveni benami for tbe 
mortgagors and therefore that property is still available 
to respondent 1 and till it is -old tbe appellant cannot 
be proceeded against, (ii ) That tbe award is illegal as 
it is in tbe form of a final decree, (iv) That tbe surety¬ 
ship of tbe appellant would extend only to the amount 
stated in the award and not to the amount due in 
respect of interest, (v) That interest has mounted up on 
account of tho delay in execution made by respondent 1 
and so tbe appellant is not liable to pay it. In addition 
to these grounds, it is urged that ns tbe award was not 
signed by tbe Registrar, it is net a valid award.” 

[5] I shall take the last point first. It is 
based ou the ground that S. 3, Co-operative So¬ 
cieties Act as well as the rules made thereunder 
refer only to “Registrar” and consequently a 
Deputy Registrar has no power to make an 
award. 

[6] Rules 25 to 34 framed by the Govern¬ 
ment of C. P. and Berar under S. 43 of the Act 
deal with awards. Rules 26 and 27 deal w T ith 
enquiries to be made by a Registrar concerning 
any dispute touching the business of a co-opera¬ 
tive society, while R. 32 empowers the Registrar 
to decide that dispute. The decision of the 
Registrar oan, under R. 33, be executed as a 
decree of a civil Court. The award in this case 
is a decision of this kind. By Agricultural 
Department Notification no. U42-725-5IV dated 
16th December 1931 made in exercise of the 
powers conferred by 8 . 3 , Co-opretive Societies 
Act, as applied to Berar, the then Local Govern¬ 
ment conferred, among other powers, the powers 
of a Registrar under Rr. 25 to 27 and 29 to 33 on 
the Senior Deputy Registrar. Section 3 of the 
Act empowers the Local Government (now the 
Provincial Government) to confer all or any of 
the powers of a Registrar, by general or special 
order, on any person appointed to assist the 
Registrar. The award is signed by the “Deputy 
Registrar.” At the material time there were two 
Deputy Registrars, Senior and Junior. I think 
it oan be properly presumed under 8 . 114 (e), 
Evidence Act that tbe person who made the 
award wa 9 the Senior Deputy Registrar and 
that, therefore, tho award is valid. The fact 
that no one challenged the award on this ground 
earlier—not even the appellant—reinforces the 
presumption. 

[ 7 ] Now I shall deal with the first point raised 
by counsel. It is that the award does not bind 
the appellant under the Hindu law. The award 
was made against his father. It is not even 
suggested that it was in respect of a debt tainted 
with illegality or immorality. Therefore, under 
the Hindu law, the appellant is under a pious 
obligation to satisfy it from out of the joint 
family property in his bands. There is, therefore, 
no substance in this point. 
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[8] The next point in substance amounts to 
an allegation that the mortgaged property has 
not yet been exhausted. In point of fact, the pro¬ 
perty to which the appellant refers has been sold 
in execution of this award and purchased by 
Mt. Triveni, the wife of one of the mortgagors. 
Therefore, prima facie , respondent 1 has satis, 
fied the condition in the award upon which his 
right to proceed against the appellant is based. 
The appellant wants to get out of it by alleging 
that Triveni’s husband is the real purchaser and 
that he acted fraudulently in putting her forward 
to make the purchase. It is true that no fraud 
is alleged in the grounds against respondent 1 
and that, prima facie, -the dispute, such as it is, 
is between two judgment-debtors inter se. It 
was no doubt held in Mt. Radhabai v. Bhimrao, 
21 N, L. R. 34 : (A. I. B. (12) 1925 Nag. 186), that 
the word '‘parties” in S. 47, Civil P. C., refers to 
_persons opposed to one another in the suit. But 
in that case the dispute was actually between 
two decree-holders and the judgment-debtors 
were not involved therein. The case is, therefore, 
distinguishable and the remarks of Kinkhede 
A. J. C., who decided it, must be regarded as 
qualified by the particular facts of the case. 
When the dispute, though between parties rang, 
ed on the same side, is such as to affect a party 
ranged on the opposite side, it falls within S. 47: 
see Abdul Sattar v. Chi Deb Rhi, 4 Rang. 418 : 
(A. I. R. (14) 1927 Rang. 45), Mangayya v. Sri - 
ramulu, 24 M. L. J. 477 : (19 I. o. 448), Veda- 
viasa Aiyar v. Madura Hindu Labha Nidhi 
Co., 46 M. L. J. 478: (A. I. R. (ll) 1924 Mad. 365) 
and Sundar Das v. Bishan Das, A. I. R. (23) 
1936 Lah. 116 : (158 I. 0 . 521). To hold otherwise 
would, it seems to me, frustrate the object of 
the section recognised by their Lordships of the 
Privy Council in Prosunno Kumar Sanyal v. 
Kali Das Sanyal, 19 cal. 683: (191. A. 166 P.O.), 
namely the provision of a cheap and speedy re¬ 
medy for the settlement of all disputes at the 
stage of execution. 

[9] It is, however, argued on behalf of respon- 
dent 1 that 0. 21, R. 92, Civil P. C,, is a bar to 
an enquiry into the particular allegation. For 
one thing, the provision bars a suit by a person 
against whom an order thereunder is made. This 
is not a suit. Then, again, it deals with cases 
where an application is or could be made to the 
executing Court under R. 89 or R. 90 or R. 91 of 
0 . 21 . An allegation that the auction-purchaser 
is merely the judgment-debtor’s benamidar and 
that the judgment-debtor practised fraud cannot 
be enquired into under any of these rules. It 
can only be enquired into under S. 47, Civil P. C. 
Therefore, there is no substance in the conten¬ 
tion of respondent 1 and the executing Court 
was in error in refusing to enquire into it. The 


reasons given by the lower appellate Court in 
support of the view of the executing Court are 
hardly adequate and were not pressed in aid 
before me. It is therefore unnecessary to deal 
with them. 

[10] The third point taken is that the award 
is in the form of a final decree and that as it 
was not preceded by a preliminary decree, it is 
illegal. As has been held in Ishan Chandra v. 
Nilratan, 72 I. 0 . 1049 : (a. I. R. (10) 1923 Pat. 
375), the provision requiring the making of a 
preliminary and then a final deoree is merely a 
rule of procedure and it is always open to 
parties to waive a rule of procedure. The appel¬ 
lant’s father never objected to the procedure 
and so the appellant cannot complain about 
what has happened. Apart from that, the award 
has the force of a decree under the provisions of a 
special legislation and therefore all the provisions 
of the Code of Civil Procedure do not apply to it. 

[11] Now as to the fourth point. There is 
nothing in the award which limits the liability 
of the sureties only to the amount found due on 
the date of the award. The award expressly 
allows interest on the amount so found and pro¬ 
vides that if it is not realised from the mortga¬ 
gors or their properties, it shall be realised from 
the sureties. So the point is without substance 
and fails. 

[ 12 ] The last point is equally without sub- 
stance. Apart from the law of limitation, there 
is none which requires a decree-holder to execute 
his decree within a particular time. It may be 
that because a deoree-holder is not particularly 
active in realising his decree by resorting to 
coercive processes of law, interest would swell 
up. But then it is not his duty to look after 
the interest of the judgment-debfcor. It is for the 
latter to look sharp and pay up his dues. Even 
where a judgment-debtor’s liability is contin- 
gent upon a certain event, as here, there is 
nothing to stop him from paying up the deoretal 
amount and step into the shoes of the decree- 
holder. 

[13] Thus, though I hold against the appel¬ 
lant on all but one point, the case must go back 
to the executing Court for enquiring into the 
question whether the purchase by Mt. Triveni 
was benami for the judgment-debtor. In the 
light of its decision on that point, that Court 
will proceed further with the case. Costs here 
shall abide the ultimate decision. Counsel’s fee 
Rs. 25. 

d.h. Case remanded. 
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Mudholkar J. 

Mahadeo Sheolal Agarwal and another — 
Accused—Applicants v. Emperor . 

Criminal Revn. No. 291 of 1948, Deoided on 7th 
December 1948, to revise order of Sessions Judge, 
Hitnar, D/- 18th May 1948. 

C.P. and Berar Foodgrains Control Order (1945), 
Cl. 3 (1) —Contravention of—Mensrea is essential— 
One partner of firm committing offence of contra¬ 
vening Cl. 3 (1) of Foodgrains Control Order and 
punishable under S. 7, Essential Supplies (Tempo¬ 
rary Powers) Act—Other partner not present can¬ 
not be convicted—Essential Supplies (Temporary 
Powers) Act (1946), S. 7. 

No person can be ccnvioted of an offence unless it is 
shown that he had the necessary criminal intent for 
-committing the offence. In a certain class of offences 
mens tea is net an essential element. But this class of 
offences is very much limited and consists, for the 
most part, of statutory offences of a minor aDd only 
quasi- oriminal character, and even then it is necessary 
to look at the object and terms of the statutes which 
create those offences to see whether mens rea is an 
essential element. [Paras 4 and 6] 

Contravention of C. P. and Berar Foodgrains Con¬ 
trol Order, 1945, does not fall within the limited and 
exceptional class of offences which oan be held to be 
committed without a guilty mind: A. I. R. (34) 1947 
P. C. 135, Foil. [Paras 6 & 7] 

Moreover, it i3 clear from S. 9, Essential Supplies 
(Temporary Powers) Act, 1946, under whioh the Order 
falls, that the proof of mens rea is an essential ingre¬ 
dient of an offence created by the Act. [Para 9] 

Consequently a partner of a firm, not present when 
the other partner committed an offence punishable 
tinder S. 7, Essential Supplies (Temporary Powers) 
Act, for contravening Cl. 3 (1), C. P. and Berar Food- 
grains Control Order, 1945, cannot be prosecuted and 
-convicted in respect of euch contravention. [Para 9] 

B. S. Dabir —for Applicants. 

Jt. Kaushalendra Rao, Government Pleader 

—for the Crown. 

Order.—This order will govern the decisions 
of Oriminal Revisions Nos. 292 of 1948 and 295 of 
1948 also. All the three revisions arise out of 
three separate prosecutions launched against the 
applicants in respect of seven different contra- 
mentions of ol. 8 (l), C. P. and Berar Foodgrains 
Control Order, 1945. The applicants have been 
sentenced to pay different amounts of fine in 
reapeot of these contraventions. 

l2l The applicants are partners of the firm 
‘Mahadeo Onkarlal* of Khandwa, whose business 
apparently is to deal in foodgrains. They held 
a licence for doing this business but it was oan- 
celled on 18th February 1946. In spite of this 
the firm 'Mahadeo Onkarlal* purchased varying 
quantities of foodgrains from other dealers be¬ 
tween 10th April 1946 and 17th May 1946. It is 
now admitted that the applicant Onkarlal acted 
for the firm in respect of four transactions and 
that the applicant Mahadeo acted in respect of 
one transaction. As regards the two transac- 
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tiocs which were respectively of 11th April 191G 
and 12th April 194G the evidence is said to be 
indefinite. 

[3] Two points are argued before me. The 
first is that one partner cannot be held crimi- 
nally liable for the act of another, and the 
second is that where the evidence does not defi. 
nitely indicate which of the partners entered into 
a particular transaction neither of them can be 
held criminally liable. 

[4] The ground on which the first point rests 
is that no person can be convicted of an offence 
unless it i3 shown that he had the necessary 
criminal intent for committing the offence. 
Where, therefore, a partner of a firm was not 
present when the other partner committed, an 
offence, it is argued that the former cannot be 
made liable as, obviouly, he could not have the 
necessary criminal intent. In support of this 
point, reliance is placed upon the following obser¬ 
vations of their Lordships of the Privy Council 
in Srinivas Mall v. King-Emperor, 51 c.w.N, 
900 at p. 906 : (A. I. R. (34) 1947 P.C. 135) : 

“The High Court took the view that even if appel¬ 
lant 1 had not been proved to have known of the 
unlawful acts of appellant 2, he would still bo liable, 
on the ground that ‘where there is an absolute prohi¬ 
bition and no question of mens rea arises, the master is 
criminally liable for the acts ol bis servant.’ With due 
respect to the High Court, their Lordships think it 
necessary to express tbeir dissent from this view. They 
see no ground for saying that offences against those of 
the Defence of India Rules here In question are within 
the limited and exceptional class of offences which can 
be held to be committed without a guilty mind. Sea 
the judgment of Wright J., in Sherras v. De Rulzen, 
(1895) I Q. B. 918 at p. 921 : (64 L. J. M. C. 218). 
Offences which are within that olass are usually of a 
comparatively minor character, and it would boa sur¬ 
prising result of this delegated legislation if a person 
who was morally innocent of blame could be held vica¬ 
riously liable for a servant’s crime and so punishable 
‘with Imprisonment for a term which may extend to 
three years.’ Their Lordships agree with the view 
whioh was recently expressed by the Lord Chief Justice 
of England, when he said : ‘It is in my opinion of the 
utmost importance for tbo protection of the liberty of 
the subject that.the Court should always bear in mind 
that, unless the statute, either clearly or by necessary 
implication, rules out mens rea as a constituent part of 
a orime, a defendant should not bo found guilty of an 
offence against the criminal law unless he has got a 
guilty mind.’ Drend v. Wood, (1946) 110 J. P. 317 
at p. 318.” 

[ 5 ] This oase was recently considered by the 
Calcutta High Court in Md. Azam Khan v. 
The King , 52 O. W. N. G17 : (A. I. R. (35) 1948 
Cal. 287), whioh was also a case arising out ol 
the contravention of a foodgrains control order. 
The learned Judges have observed as follows afc 
page 618 : 

“The view was at one time held in Courts in this 
country that liability for offences under the Defence 
of India Rules and the Food Control Orders made 
under powers granted by those rules was absolute and 
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that the prosecution were not bound to show mens 
rea or a guilty mind. The matter, however, came before 
their Lordship? of the Privy Council iD the caae of 
Srinivasmall Baxroliya v. The King Emperor, 51 
C. W. N. 900 : (A. I. R. (34) 1947 P. C. 135). In that 
case it was sought to make a dealer liable for the act 
of his servant, and it was argued that the liability under 
Profiteering Ordinances was absolute and therefore the 
dealer could be made liable though he had no mens 
rea at all. Their Lordships, however, held that unless 
the statute, either clearly or by necessary implication, 
ruled out mens rea as a constituent part of a crime, 
a defendant should not be found guilty of an offence 
under the criminal law, unless he had a guilty mind. 
They further held that offences which could be held to 
be committed without a guilty mind were usually of a 
comparatively minor character and the selling of arti¬ 
cles at more than their controlled price under the 
Defence of India Rules, punishable with imprisonment 
for three years, dees not come within that limited and 
exceptional class. It is to be observed that ‘offences 
against Foodgrains Control Order* were punishable with 
substantial periods of imprisonment up to three years’ 
rigorous imprisonment. That being so mens rea must 
be established.” 

[ 6 ] It is, however, argued on behalf of' the 
Crown that cases of the present type are entirely 
outside the rule of mens rea , and it is said that 
where one partner acts on behalf of the firm 
and his act is within the scope of his authority, 
the firm is answerable for it even if that act 
amounts to an offence. Contraventions of the 
Foodgrains Control Order are said to be of a 
quasi-criminal character and therefore outside 
the rule of mens rea. It is undoubtedly true as 
stated in para. 3 of Halsbury’s Laws of England, 
(volume 9 , Ilailsham Edition, that in a certain 
class of offences mens rea is not an essential 
element. But this class of offences is very much 
limited and consists, for the most part, of statu- 
tory offences of a minor and only quasi-crimi¬ 
nal character, and even then it is necessary to 
look at the object and terms of the statutes 
which create those offences to see whether mens 
Tea is an essential element. 

[ 7 ] In the case before their Lordships of the 
Privy Council the matter related to the contra- 
vention of a certain Control Order which was 
made punishable under the Defence of India Act. 
Their Lordships observed that such a contraven- 
tion does not fall within "the limited and 
exceptional class of offences which can be held 
to be committed without a guilty mind.’* Here 
the contraventions are also of a control order. 
This order was originally promulgated under 
the Defence of India Act itself but consequent 
on the expiry of that Act it now falls under the 
Essential Supplies (Temporary Powers) Act, 
1946. The penalty attached to the contravention 
of this Order is as severe as the one which 
attached to the contravention of the particular 
order which their Lordships of the Privy Coun¬ 
cil had to deal with. In view of this, what their 
Lordships Eaid about the particular order with 


which they were cealing would also hold good- 
in the present case, 

[ 8 l A number of licencing cases were cited 
before me by the learned Government Pleader 
in support of hi3 contention that in offences of » 
quasi-criminal character the existence of mens 
rea is not necessary and that a principal could 
be made criminally liable for the act of his 
agent. It is not necessary to refer to those cases 
because they are a class apart and obviously the 
offences with which those cases deal are of a- 
minor character carrying a comparatively small 
penalty. 

[ 9 ] Apart from that, it seems to me to be* 
clear from S. 9, Essential Supplies (Temporary 
Powers) Act, 1946, that the proof of mens rea 
is an essential ingredient of an offence created 
by the Act. That section reads thus : 

"Ofjencos by corporations — If the person contra¬ 
vening an order made under S. 3 is a company or other 
body corporate, every direotor, manager, secretary or 
other officer or agent thereof ehall, unless he proves 
that the contravention took place without his know¬ 
ledge or that he exercised all due deligence to prevent 
such contravention, be deemed to be guilty of suoh 
contravention.” 

This provision clearly enacts a legal presumption 
to the effect that every director, manager, secre¬ 
tary or other officer or agent of a company or 
of other body corporate shall be presumed tc 
know that the contravention of any order made 
under this Act by the company or by any other 
body corporate took place within his knowledge. 
The provision enables him to rebut this pre¬ 
sumption either by showing that the contraven* 
tion took place without his knowledge or by 
showing that he exercised all due diligence t<>- 
prevent the contravention. As the legislature- 
has thought it fit to enact such a presumption,, 
it seems to me to be clear that its intention is 1 
that no one will be made criminally liable for 
any contravention under the Act, unless he had 
a guilty mind. This disposes of the first point. 

[ 10 ] As regards the next point, it 3 eems to me 
to be clear from the fact that Mahadeo is admit¬ 
tedly a partner of the firm ‘Mahadeo Onkarlal 
taken along with the general tenor of the evi¬ 
dence of Hiralal and Babulal, that the transac¬ 
tions of llth April 1946 and 12th April 1946 were 
entered into on behalf of the firm by Mahadeo. 
This conclusion is fortified by the fact that the 
transaction of 10th April 1946 was admittedly 
entered into by .Mahadeo himself. I am, there¬ 
fore, not prepared to regard the evidence regard¬ 
ing the transactions of llth April 1916 and 12 th 
April 1946 as indefinite and my conclusion i9 
that those transactions were also entered into 
by Mahadeo. 

[Ill In view of these findings, the convictions 
and sentences passed on Onkarlal in respect of 
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the contraventions which are the subject-matter 
of criminal Revisions Nos. 291 and 295 of 1948 
are maintained, while those on Mahadeo are set 
aside. Similarly, the convictions and sentences 
passed on Mahadeo which are the subject-matter 
of Criminal Revision No. 292 of 1948 are main¬ 
tained, while those passed on Onkarlal are set 
aside. Fines in respect of sentences which have 
been set aside shall, if realised, be refunded. 

R.G.D. Orders accordingly. 


A. I. R. (36) 1949 Nagpur 403 [C. N. 162.] 

Bose C. J. 

Provincial Government , Central Provinces 
and Berar — Defendant—Appellant v. Govind¬ 
rao Tukaram — Plaintiff — Respondent. 

Second Appeal No. 1038 of 1946, Decided on 10th 
February 1949, from appellate decree of 2nd Addl. 
Dial. Judge, Nagpur, D/-3rd August 1946. 

(a) Limitation Act (1908), Art. 144 — Adverse 
possession — Possessory title in land —!*Govern¬ 
ment having fundamental right in all land such 
title cannot prevail against it— Person must prove 
adverse possession for continuous 60 years. 

That a possessory title is good against all but the 
true owner, is a proposition whioh can be accepted, but 
the Government has the fundamental right in all land 
and la, therefore, the true owner. Accordingly a person 
who relies on a possessory title cannot succeed against 
Government unless he can show either that the Govern¬ 
ment has parted with its title in some way to the 
plaintiff or hia predecessois or that the plaintiff and 
his predecessors have been holding adversely against 
Government and ao havo acquired a good title against 
Government by adverse possession. The adverse pos¬ 
session necessary in the case of Government is 60 
years. [Para 6] 

Annotation: (’42-Com.) Limitation Act, Arts. 142- 
144, N. 4. 

(b) Central Provinces Land Revenue Act (II 
[2] of 1917), S. 1 — Fundamental right in land in 
C. P. vests in Government as in Berar. 

Even though there is no section in C. P. Land 
Revenue Aot, 1917, corresponding to 8. 41, Berar 
Land Revenue Code asserting that the fundamental 
right in land resides in the Government, nor is 
there any such assertion in any other C. P. Aot, the 
fundamental right to all lands in the Central Provin¬ 
ces resides in the Government just as much as it does ^ 
in case of lands in Berar. This right of the Govern¬ 
ment Is based on the old customary law which is also 
the basis of S. 37, Bombay Land Revenue Code, and 
S. 41, Berar Land Revenue Code. F. A. No. 177 of 
1938 (Nag ); A. I. R. (27) 1940 Nag. 49 (F. B.) and 
A. I. R (31) 1944 Nag. 201, Rel on; A. I. R. (8) 1921 
Bom. 177, Ref. [Paras 8, 9, 10] 

(c) Limitation Act (1908), Arts. 144, 149—Adverse 
possession — Continuous and uninterrupted pos¬ 
session for long period— Presumption arising from 
— Presumption may apply to private individuals 
but not to body in whom fundamental right re¬ 
sides. 

Continuous and uninterrupted possession over a long 
period can give rue to a presumption that the person 
n possession is there with title even when the posses* 


sion is short of the statutory period. This presumption 
may apply in a case between private individuals but it 
cannot apply to the case of a body in whom the funda¬ 
mental right resides, such as the Government : A.I It. 
(31) 1944 Nag. 311, Expl', A. I. R. (3) 1910 P. C. 21, 
Rel. on; A. I. R. (31) 1944 Nag. 311, Ref. 

' [Paras 11 and 12] 

Annotation: (’42 Com.) Limitation Act, Arts. 142- 
144, N. 63; Art. 149 N. 9. 

R. Kaushalendra Ran,Govt. Pleader— for Appellant. 

N. R. Mahajan — for Respondent. 

Judgment. — Thi3 judgment will govern 
Second Appeal No. 1038 of 1946 and Second Ap¬ 
peal No. 1077 of 1946. In the first, the Provin¬ 
cial Government, which is the defendant, is the 
appellant. In the other, the Provincial Govern¬ 
ment is the respondent. Both appeals arise out 
of the same suit. 

[2] The suit is for a declaration that the 
plaintiff is the owner of a plot of land marked 
as A B C D in the plaint map and for a perma¬ 
nent injunction. Though the plaint refers, natu¬ 
rally enough, to the map filed with the plaint 
the decree of the lower appellate Court is based 
on Ex. D-3. It will be convenient therefore to 
refer to Ex. D 3 because the suit has succeeded 
in part in the lower appellate Court and failed 
in part, and the two portions have been divided 
off by the lettering in Ex. D-3. 

[3] On 11th May 1942 an order wa9 passed by 
the Additional Nazul Tahsildar under S. 219, 
C. P. Land Revenue Act to the effect that the 
plaintiff had encroached upon the plot of land 
in suit aud that therefore he should be ejected. 
This order went up in appeal on revenue side 
and the final order in appeal was passed on 2nd 
December 1943. The present suit was filed on 
6th May 1944 and is merely for a declaration of 
title and for a permanent injunction. 

[4] The first Court dismissed the plaintiff’s 
claim. The lower appellate Court decreed the 
claim in respect of the portion A X Y D in Ex. 
D-3 and dismissed it as regards the rest, namely, 

X B C Y. 

[5] Interesting questions of limitation were 
raised, but I need not go into them. It can be 
assumed, so far as this judgment is concerned, 
that the claim is within time because even if it 
is, the claim must, in my opinion, fail on ano- 
ther point. 

[6] The plaintiff sues for a declaration of title. 
The burden is therefore on him to set out what 
that title is. The plaint discloses no source of 
title, and there is a finding of fact to the effect 
that title, as ordinarily understood, has not been 
established. That finding was not challenged 
here. All that was said was that the plaintiff has 
a possessory title and can therefore be given the 
declaration he seeks because a poseessory title is 
good agaizlst all but the true owner. That is a| 



1 . 1. R. 


404 Nagpur Provincial Govt., C. P. & Berar v. Govindrao (Bose G . J .) 


proposition which can be accepted, but the point 
here is that Government has the fundamental 
right in all land and is. therefore, the true owner. 
Accordingly a person who relies on a possessory 
title cannot succeed against Government unless 
he can show either that the Government has 
parted with its title in some way to the plaintiff 
or his predecessors or that the plaintiff and his 
predecessors have been holding adversely against 
Government and so have acquired a good title 
against Government by adverse possession. The 
adverse possession necessary in the case of Gov- 
lernment is GO years. 

[7] As I have said, there is a finding of fact 
to the effect that the plaintiff has not proved 
his title. There are also two other findings of 
fact. One is that this site was lying vacant 
without any lawful owner, at any rate between 
the sears 1913 and 1918. The other is that the 
plaintiff has not established his possession prior 
to 1922. There is some discrepancy between the 
two findings. It is not clear what the learned 
Judge holds was the position, so far as posses¬ 
sion is concerned, between the year 1918 and 
1922. But even if it be accepted in the plaintiff s 
favour that the finding of fact is that he has been 
there since 1918 that will not give him the re- 
quisite GO year3 because the suit was filed on 
6th May 1914. 

[8] The lower appellate Court held that in the 
Central Provinces, as distinguished from Berar, 

1 Government is not the owner of all land situate 
there and that the fundamental right doe3 not 
reside in Government. It proceeded on the basis 
that in Berar S. 41, Berar Land Revenue Code 
expressly sets out that the fundamental right 
resides in Government. In the Central Provinces 
Land Revenue Act there is no such assertion; 
nor i 3 there any such assertion in any other 
C. P. Act. Accordingly the learned Judge con- 
eluded that Government claims a fundamental 
right to lands only in Berar and not in the 
Central Provinces. That being the position, 
before Government can claim title to any pro- 
perty it must prove it in the same way as any 
(private owner. That, in my opinion, is wrong. 

[9] I pointed out in the course of my opinion 
in the Full Bench case, Punjaram Jayoba v. 
Bamu Chintoo, i.L Rr(1940) Nag. 348 at p. 371; 
(A. I. R. (27) 1940 Nag. 49), that the funda¬ 
mental right to land in the Central Provinces 
vests in Government. I relied for this on a pre¬ 
vious unreported decision of mine given in 
Thakur Laxmansingh v. Dur gaper shad, F. A. 
No. 177 of 1933, dated 15th December 1937 and 
also on Baden Powell’s Land Tenures of British 
India. The quotation from Baden Powell’s Land 
Tenures of British India is to be found at pp. 218 
and 230 (vol I). I repeated this observation in 


Kunwarlal Singh v. Provincil Government, 
C. P. and Berar , I. L. R. (1944) Nag. 180 at p. 193 : 

(A.I.R. (31) 1944 Nag. 201). That decision was op- 
held by the Federal Court and the Federal Court 
deoision is reported at p. 614 of the same volume: 
(see A.I.R. (31) 1944 F. c. 62). The learned Judges 
of the Federal Court did not proceed on the same 
basis, but they did not dissent from the remarks 
to which I have just referred. I am clear that the 
fundamental right to all land in the Central 
Provinces resides in Government just as much as 
it does in the case of lands in Berar. 

[10] The Berar Land Revenue Code is based 
on the Bombay Land Revenue Code. The Bom¬ 
bay Code, which contains a section correspond¬ 
ing almost exactly to 8. 41, Berar Land Revenue 
Code, was considered in Vasta v. Secretary of . 
State for I?idia t 45 Bom. 789 : (A. I. R. (8) 1921 
Bom. 177) and at p. 797 Fawcett J. pointed out that 
S. 37, Bombay Land Revenue Code (which cor¬ 
responds to S. 41, Berar Land Revenue Code) is 
based on the old customary law under which the 
fundamental rights in land vest in Government. 
That position, as I pointed out in the rulings 
cited, applies equally in the case of lands in the 
Central Provinces. I hold, therefore, that the 
fundamental right resides in Government and 
accordingly, unless the contrary is shown, 
where Government is a party the title of Gov¬ 
ernment must be accepted. 

[ill It was then argued that the evidence 
shows that the plaintiff and his predecessors have 
been on this land for at least 55 years, and reli¬ 
ance was placed on P. ws. 2, 4, 5, 6 and on the 
ferro sheet plan which is marked on Ex. D-3 as 
interpreted by D. W. 1. As a matter of fact the 
plaintiff’s evidence on this point has been dis¬ 
believed, but even if it is believed it establishes 
possession for no more than 55 years. It was then 
argued that if it be accepted that there was pos¬ 
session for 55 years then my remarks in Janefal 
Mosque v. Provincial Government , C. P. & 
Berar , I. L. R. (1945) Nag. 359 at p. 861: (A. I. R. 
(31) 1944 Nag. 31l), come into play. I have said 
there that continuous and uninterrupted posses¬ 
sion over a long period can give rise to a pre¬ 
sumption that the person in possession is there 
with title even when the possession i3 short of the 
statutory period. Those remarks were unneces¬ 
sary for the case in question and the position is 
much too widely stated. The presumption may 
arise in certain case3 in the case of private indi¬ 
viduals, as I have pointed out at p. 362; but the 
case I relied on for that proposition namely, 
Sri Raja Chelikani Rama Rau v. Secretary 
of State for India , 33 Mad. l at p. 4: (5 1. O. 
882) was overruled by the Privy Council in Secre - 
tary of State for India v. Chelikani Rama 
Rag , 39 Mad. 617 at p. 631: (A. I. R. (3) 1916 
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P. O. 21). I also referred to the Privy Council 
deoision but did not realise that their Lordships 
were dealing with the same case, Ghelikani 
Rama Rau v. Secretary of State , 33 Mad. 1: 
(5 I. G. 682) in appeal. 

[12] The wide proposition stated in Chelikani 
Rama Rau v. Secretary of State, 83 Mad. l: 
(6 I. 0 . 882) cannot stand in view of what their 
Lordships state in Secretary of State?. Chelikani 
Rama Rao , 39 Mad. 617 at p. 631: (a. I. R. (3) 
1916 p. 0 . 21). They say: 

"Nothing is better settled than that the onus of esta¬ 
blishing title to property by reason of possession for a 
certain requisite period lies upon the person asserting 
such possession. It is too late in the day to suggest the 
oontrary of this proposition. If it were not correct it 
would be open to the possessor for a year or a day to 
say, 'I am here; be your title to the property ever so 
good, you cannot turn me out until you have demons, 
trated that the possession of myself and my predeces¬ 
sors was not long enough to fulfil all the legal condi¬ 
tions.’...It would be oontrary to all legal principles 
thus to permit the squatter to put the owner of the 
fundamental right to a negative proof upon the point 
of possession." 

What I had omitted to state in the obiter passage 
relied on in my decision was that the rule I set 
out cannot apply when we are dealing with a body 
in whom the fundamental right resides. It may 
apply in a case between private individuals. That 
I have explained at page 862, Janefal Mosque 
v. Provincial Government , C. P. & Berar, 
I. L. R. (1915) Nag. 359: (A. I. R. (3l) 1914 Nftg. 31l). 

[13] However, all this is really beside the point 
because the findings of faot are that actually the 
land was vacant between 1913 and 1918 and that 
the plaintiff’s possession had not in any event 
commenced earlier than 1918. Therefore, this is 
not a case in which there has been long and un¬ 
interrupted possession, so long that the plaintiff 
has not been able to show exactly when his pos¬ 
session commenced. If there was a break between 
1918 and 1918, then even if the plaintiff was in 
possession before that date that part of the rule 
which requires uninterrupted possession is not 
satisfied. 

[14] These findings apply to both eets of land, 
namely, the portion which the lower appellate 
Court has decreed as also the portion in respect 
of which the plaintiff’s suit has been dismiesed. 

[ 15 ] The learned counsel for the plaintiff also 
relied on Exs. P-6 and P-6 to establish his title. 
Exhibit P-6 is only a mortgage by the plaintiff’s 
predecessor in favour of a third party. That does 
not prove title. It merely proves an assertion to 
title. Exhibit. P-5 is a sale deed by the plaintiff’s 
predecessor to the plaintiff, but that is dated 
29th August 1928. It does not give the requisite 
60 years. He has to go on and show that his 
predecessor was in possession so that the poeses- 


sion of the two together cornea to 60 years. That, 
on the findings, has not been shown. 

[16] The appeal of the Provincial Govern¬ 
ment defendant, Second Appeal No. 10:}8 of 1916, 
succeeds. The decree of the lower appellate Court, 
in so far as it allows the plaintiff’s claim for the 
plot A X T D, shown in Ex. D-3, is set aside and 
the decree of the first Court on that point is res¬ 
tored. Costs here and in the lower appellate 
Court will be paid by the plaintiff-respondent. 

[ 17 ] The plaintiff’s appeal, Second Appeal 
NO. 1077 of 1946, relating to the portion X B C Y, 
is dismissed with costs. 

D.R.R. Order accordingly. 

K. I. R. (36) 1949 Nagpur 405 [C. N. 163.] 

Hidayatulla and Sarwate JJ. 

Sudama Sheoba — Accused — Appellant v. 
King-Emperor. 

Criminal Appeal No. 156 of 1948, Decided on 30th 
July 194S, from order of 1st Addl. Sessions Judge, 
Akola, D/-14th June 1949. 

(a) Evidence Act (1872), S. 32—Verbal statements 
— Meaning of — Questions put with signs made in 
answer amount to verbal statements. 

The questions put to the injured person and the 
signs made by him taken together amount to verbal 
statements within tbe meaning of the section: A. I. R. 
(24) 1937 P. C. 24. Foil. [P*™ 7 1 

Annotation : (’46-Man.) Evidence Act, S. 32, N. 2. 

(b) Evidence Act (1872), S. 32-Dying declaration 

by signs — Person recording not to interpret signs 
but only to describe them — Dividing line is how¬ 
ever very thin. , 

No doubt when recording dying declaration made by 
signs the person recording the same should not give 
his own interpretation of the signs but should leave 
that to the Court. But the dividing lino between the 
description of tbe signs and their interpretation is very 
thin: A. I. R. (24) 1937 P. C. 24, Foil. 0 t , P “ rft 0 9] 

Annotation : (’46-Man.) Evidence Act, S. 32, N. 2. 

(c) Evidence Act (1872), S.32—Dying declaration 

_Conviction — Conviction can be rested 

upon dying declaration of deceased. 

Annotation : (’46-Man.) Evidence Act, S. 82, N. 2. 

(d) Evidence Act (1872), S. 24 — Confession — 

Voluntariness — Presumption — Confession to be 
presumed to be voluntary unless contrary is prov¬ 
ed. tiara 12] 

Annotation : (’46-Man.) Evidence Act, S. 24, N. 3. 

T. P. NaUi—tor Appellant. 

B. L. Gupta, Advocate-General—tor the Crown. 

Judgment. — The appellant Sudama son of 
Sheoba has been convicted under 8. 302, Penal 
Code, of the murder of one Sk. Budhan of 
Nagardas and sentenced to death. He has also 
been convicted under S. 392 read with 8 . 34, 
Penal Code and sentenced to vigorous imprison¬ 
ment for four years. With his appeal will also 
be considered a reference under S. 874, Criminal 
P. 0., for the confirmation of tbe sentence of 

death imposed on him. 
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[2] The appellant Sudama was tried along 
with two other?, Kisan Kanhuji and Sakharam 
Sonaji, who were acquitted. The prosecution 
case is that on 20th October 1947 the three ac¬ 
cused assaulted Sk. Budhan when he was work¬ 
ing in his field at Nagardas and inflicted a deep 
wound on his neck which severed the windpipe 
and the underlying tissues. Sk. Budhan died of 
this wound in the hospital after an illness of 
about a week. 

[3] The conviction against the appellant rests 
upon the dying declarations of Sk. Budhan and 
the confession of the accused made before Shri 
G. Pi. Yerma, Magistrate, First Class, Basim. In 
appeal the learned counsel for the appellant 
argues that the dying declarations are both in¬ 
admissible and incredible and that the confession 
of the accused was retracted by him and is 
neither voluntary nor true. He argues that if 
these two pieces of evidence were discarded 
there is no evidence against the accused. 

[ 4 ] The motive for the offence was robbery. 
The deceased Sk. Budhan was in the habit of 
carrying a large sum of money on his person, 
and according to Sk. Nabi (p. W. l) he had a 
thousand rupees with him that day. Sudama, 
the appellant, probably knew of this fact because 
he was in the employment of one Govind, who was 
tho bataidar of the deceased Sk. Budhan. Sudama 
used to see the deceased whenever the latter 
visited the field. The fact that the deceased was 
robbed of his money is proved also by the dying 
declarations of the deceased where, in answer to 
questions put to him, he showed by signs that he 
had one thousand rupees with him. This part of 
the case, like the complicity of Sudama in this 
offence, rests upon the dying declarations of the 
deceased Sk. Budhan. 

[6] The dying declarations are four in number. 
Of these, two were not recorded because one was 
made to Shrawan, Police Constable (p. w. 6), 
when the injured person was being carried to the 
Akola dispensary and the other was made to 
Mahadeo (p. w. 11 ) which formed the basis of 
the first information report (Ex. p-l). The other 
two were reduced to writing, and they are Exs. 
p 3 and P-31. The former was recorded by the 
Police Head Constable Rajkaransing (p. w. 22) 
in the presence of two witnesses and the latter 
by Shri R. J. Kulkarni, Magistrate, Second Class 
(P. W. 12). ' 

[Gl The attack of the learned counsel for the 
defence is, therefore, directed against all these 
dying declarations, and he argues that none of 
them is admissible in evidence and that while 
the description of the signs ought to have been 
given the witnesses have given their own inter¬ 
pretation of the signs made by the deceased and 
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not the description. The learned counsel also 
argues that with such a serious injury the 
deceased could not speak as the air required to 
form the words must have escaped through the 
wound in the throat. We take up these argu¬ 
ments one by one. 

[ 7 ] The learned counsel for the accused relies 
mainly upon the use of the word ‘verbal’ in 
S. 32, Evidence Act and supports bis argument 
by referring to the dissenting judgment of Mab- 
mood J. in Queen Empress v. Abdullah, 7 all. 
385 : (1885 a. W. N. 78 F. B.). That case was 
considered by their Lordships of the Privy 
Council in Alexander Perera Ghandrasekera v. 
The King, 41 C. W. N. 513 : (A. I. R. (24) 1937 
P. C. 24 : 38 Or. L. J. 281) and the opinion of the 
majority in the Full Bench case was approved. 
Their Lordships’ decision is that the questions 
put to the injured person and the signs made by 
him taken together amount to verbal statements 
within the meaning of the section. Though the 
decision of their Lordships of the Privy Council 
was given in connexion with a Ceylon Ordinance, 
the interpretation is binding upon us, because 
the words of the Ceylon Ordinance are identical 
with the words used in the Indian Evidence Act. 
The dying declarations would, therefore, be admia- 
eiblo in evidence, whatever the value one might 
attach to them. 

[8l The learned counsel for the defence next 
argues that even if the deceased mentioned the 
name of the appellant it was because the accus¬ 
ed arrived on the scene immediately after the 
murder had been committed by other persons; 
in other words, that Sudama’s name was men¬ 
tioned because he was a witness rather than the 
murderer. In our opinion, the context in which 
Sudama’s name was mentioned by the deceased 
Sk. Budhan leaves no room for doubt that he 
was beiDg named as an assailant and not as 
witness. 

[9] It was contended by the learned counsel 
for the defence that the persons who recorded 
Exs. P 3 and P-31 should not have given their own 
interpretations of the signs, but should have left 
that to the Court. This undoubtedly is the true 
mode of recording dying declarations made by 
signs. But, as their Lordships of the Privy 
Council have pointed out, the dividing line be¬ 
tween the description of signs and their inter¬ 
pretations is very thin. In our opinion, the 
manner in which the replies were elicited wa3 so 
open and simple that a nod in answer or any 
other sign of assent could not be mistaken for 
anything else. Again the dying declaration was 
not made once but on four different occasions to 
four different persons, and it is inconceivable 
that all of them would be mistaken about the 
meaning of Sk. Budhan. The matter has been 
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exhaustively considered by the learned Addi¬ 
tional Sessions Judge, Akola, and we are of 
■opinion that his conclusion is correot. We have 
scrutinized all the evidence and the four dying 
declarations made by Sk. Budhan and have 
satisfied ourselves that Sk. Budhan did mean 
that the appellant was one of his assailants. 

[10] In reaohing thi3 conclusion we have exa¬ 
mined not only the questions which were put to 
Sk. Budhan but also the description of the signs 
given by him and the context in which such 
questions wers put. Sk. Budhan realized that he 
was being questioned about his assailant when 
he gave the replies by signs, which were describ¬ 
ed and also interpreted in Exs. P-3 and P.-3L by 
Rajkaransingh (p. W. 22) and Shri R. J. Kulkarni 
<P. W. 12). 

[11] The general argument that Sk. Budhan 
was not in a position to speak because of the 
injury to the throat can be disposed of easily. 
This argument affects the testimony of Shri 
Kulkarni, to whom the deceased named Sudama, 
and also Shrawan’s evidence. The injury wa3 
situated at the upper margin of the larynix and 
would therefore be above the vocal cords. Even 
if it were below the vocal cords, it would still 
be possible for the deceased to speak if the wound 
was not gaping at that time. We have the opin¬ 
ion of Taylor in his Medical Jurisprudence, 
Vol. I, at pages 358 359, 9th edition and Modi in 
his Medical Jurisprudence and Toxicology, 9th 
edition, at pages 250-251. Further the medical 
evidence in this case shows that & was possible 
for Sk. Budhan to speak if his throat wa9 ban¬ 
daged at the time. It is obvious that immediate¬ 
ly after the discovery of the injury to his throat 
some effort to bandage the wound must have 
been made. In fact, Shrawan (p. W. 16), Police 
Constable, tells us that a dupatta had been firmly 
tied round the neck and the post-mortem report 
disclosed that after the admission of the deceas- 
«d to the Basim Hospital his wound was stitched. 
The learned counsel for the defence contends 
that even then it would not have been possible 
jfor Sk. Budhan to make any coherent speech. 

As we have shown above, the opinion of the 
learned doctors in the two treatises to which we 
have referred shows that the victims of cut¬ 
throat wounds are sometimes in a position to 
apeak even without their wounds being stitohed. 
It is unlikely that so many persons would be 
mistaken about the simple fact whether the 
deceased was capable of speaking or not. We 
are accordingly satisfied that the deceased Sk. 
Budhan wa 9 in a position to speak as alleged by 
Bhrawan and Shri Kulkarni and also to make 
signs by which the accusation against Sudama 
<JOuld be made out. The suggestion that Sudama 
was being named as a witness cannot possibly 


be accepted in view of the manner in which the 
questions were put and the replies given. 

[12] The conviction can be rested solely upon 
the dying declaration of the deceased, but in the 
present case, we have a confession of the accus¬ 
ed recorded by a Magistrate. The confe9siou, as 
is usual in such cases, has been retracted by the 
accused, who alleged that he was beaten by the 
Circle Inspector and was forced to confess by the 
police. In support of this, the learned counsel 
for the defence has drawn our attention to the 
evidence of some witnesses who have stated that 
they were also suspected and were beaten by the 
police. All these witnesses are persons who were, 
at one time or other, detained by the police be¬ 
cause according to the police information they 
had shared in the spoils. Tneir testimony would 
in any case be suspicious, and their statements 
that they were beaten by the Circle Inspector 
must be taken with great deal of caution. It is 
to be noticed that the accused was placed before 
a Magistrate almost immediately after his arrest, 
and ho did not protest even before the commit¬ 
ting Magistrate till the time he was examiued 
under s. 312, Criminal P. C. One would expect 
that the earliest opportunity would be taken by 
the accused to get rid of a confession which was 
not voluntarily made and also to inform the 
Court about the beating, if any. Under the law, 
a confession must be presumed to be made 
voluntarily unless the contrary is proved. The 
Magistrate gave duo warnings and appended a 
certificate that he was satisfied for the reasons 
he had given that he believed the statement to 
be voluntary. In our opinion there is no mate- 
rial on which a contrary view can be taken by 
us. The confession in question sets out the whole 
incident with a wealth of detail which it would 
be impossible to put in the mouth of the appel¬ 
lant Sudama if he had been coached by the 
police to make a false confession. In our opinion 
the confession is voluntary and also true and 
very powerfully corroborates the dying declara¬ 
tions of Sk. Budhan. 

[ 13 ] We are fully satisfied that there is no 
manner of doubt about the guilt of the appellant 
Sudama, and his conviction is perfectly correct. 
No question of any extenuation in punishment 
arises in the present case. The offence was ex¬ 
tremely brutal and was carried out upon the 
helpless old man probably by more than one 
assailant, some of whom must consider them- 
selves lucky inasmuch a3 they were not convict¬ 
ed and no appeal was filed by the Provincial 
Government. It was for robbery and gain. There 
are no extenuating circumstances whatever in 
the present oase, and we confirm the sentence of 
death passed upon the accused as well as the 
sentence of imprisonment passed upon him 
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under S. 392, Penal Code. The appeal is dis¬ 
missed and the reference accepted. 

d.h. Appeal dismissed. 
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Bose C. J. and Mangalmurti J. 

Gan pat Pralhad and others — Non-appli - 
cants—Appellants v. Mahadeo Paikajee Kolhe 
and others , Applicants and another, Non¬ 
applicant 2 — Respondents. 

Misc. First Appeal Nd. 13 of 1949, Decided on 18th 
March 1949, from order of 1st Addl. Dist. Judge, 
Yeotmal, D/- 17th November 1948. 

Succession Act (1925), Ss. 264 (1) and 2 (bb) — 
District Judge, meaning of — Additional District 
Judge has jurisdiction to grant probate of will 
ui^Jer S. 264 (1). 

The term ‘District Judge’ is used in S. 264 as a 
term of art and is defined in S. 2 (bb) as the Judge of 
a principal civil Court of original jurisdiction. Reading 
S. 2 (bb) with S. 13, General Clauses Act and Ss. 17 (c) 
and 26 (1), Central Provinces Courts Act, the Judges 
of the District Court include not only the District 
Judge properly eo termed but also all the Additional 
Judges appointed to that Court and the jurisdiction 
of each of these Judges is co extensive' with that of the 
District Judge properly so called unless such jurisdic¬ 
tion is specially curtailed by a general or special order. 

Hence an Additional District Judge at Yeotmal can 
exercise the powers of a District Judge in the matter 
of granting probate of a will except that his jurisdic¬ 
tion i9 limited to cases arising out of the Yeotmal 
Revenue District: A. I. R. (11) 1924 Pat. 593; A. I. R. 
(10) 1923 Nag. 41 and A. I. R. (31) 1944 Nag. 273, Ref. 
Annotation: (’46-Man.) Succession Act, S. 264, N. 1. 

[Para 7] 

Dr. T. J. Kedar and A. V. Khare— for Appellants. 
Y. S. Tam.be — lor Respondents 1 to 3. 

Judgment.— The question is whether an 
Additional District Judge can exercise the powers 
of a District Judge in the matter of granting 
probate of a will. 

[2] An application for probate was made to 
the Additional District Judge at Yeotmal, which 
is situate in the East Berar civil district, which 
district has its headquarters at Amraoti. The 
appellants contend that only the District Judge 
at Amraoti has jurisdiction because the District 
Court of that place is the principal civil Court 
of original jurisdiction. 

[3] The petition for probate was made under 
S. 264 (l), Succession Act, and we are governed 
in this matter by the provisions of ohap. IV 
of which S. 264 (l) forms a part. Under that 
Bection the petition has to be filed before the 
District Judge". The exact words of the section 
are: 

“The District Judge shall have jurisdiction in grant¬ 
ing .. . probate .... in all cases within his district.” 

[43 The term "District Judge" is defined in 
8 2 (bb) of the Aot as follows'District Judge’ 
means the Judge of a principal civil Court of 


original jurisdiction." It is evident from this defi¬ 
nition that the words "District Judge" have 
been used in the Act a3 a term of art to designate 
something wider than a District Judge. One of 
the reasons for this i3 explained in In re Vishnu , 

I. L. R. (1945) Nag. 148 : (A. I R. (3l) 1944 Nag. 
273). It was done so that certain High Court’s 
namely, those in Presidency Towns, could also 
be vested with jurisdiction under the Act. In¬ 
stead of altering the Act all through it was con¬ 
sidered simpler to give a special definition to the?- 
term "District Judge" and,, as we say, on read¬ 
ing that special definition it is evident that ‘ Dis¬ 
trict Judge" does not mean merely the principal 
Judge of a District Court but i3 something wider. 
The question i 3 , how wide, and whether the term 
can include Additional District Judges. 

[5] In order to determine this question we 

have to read this definition along with S. 13 (2) r 

General Clauses Act, which provides that: 

• In all Central Acts . . . unless there is anything 

repugnant in the subject or context — 

* * * * * 

(2) words in the singular shall include the plural 
and vice versa ” 

Construing s. 2 (bb), Succession Act, in the^ light 
of that rule, we reach the position that " Dist¬ 
rict Judge’ means the Judges (plural) of a prin¬ 
cipal civil Court of original jurisdiction." We 
have now to determine who are the Judges of a 
principal civil Court of original jurisdiction and 
which is the principal civil Court of original 
jurisdiction in this particular area.’ / 

[6] Sectiori*i7 (c), Central Provinces Courts 
Act of 1917 states that: 

“the District Court shall have jurisdiction to hear and 
determine any . . . original proceeding without res¬ 
triction as regards the value and shall be deemed to 
be tbe principal civil Court of original jurisdiction in 
the civil district.” 

It follows from this that the District Court of 
Amraoti which has jurisdiction in the area with 
which we are concerned in this appeal is the 
principal civil Court of original jurisdiction 
there, and we now have to determine who are 
the Judges of that Court. For that we turn to 
8. 26 (l), Central Provinces Courts Act. That * 
states: 

"An additional Judge or Judges may, whenever it 
appears necessary or expedient, be appointed to any 

District Court.and any such additional Judge 

shall exeroise tbe jurisdiction of the Court to which 
he is appointed and the powers of a Judge thereof, 
subject to any general or special orders of the authority 
by which he is appointed as to the class or value of suite 
and appeals which he may try, hear and determine.” 

[7] It is evident from this that the Judges 
of the District Court include not only the Dis¬ 
trict Judge properly so termed but also all thej 
Additional Judges appointed to that Court and! 
that the jurisdiction of each of these Judgea 
is co-extensive with that of the District Judgfr 
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properly so called unless such jurisdiction is 
specially ourtailed by a general or special order. 
There iB no so such curtailment so far as the 
Additional District Judge at Yeotmal i3 con. 
cerned except that his jurisdiction is limited to 
cases arising out of the Yeotmal revenue dis¬ 
trict. Therefore, it is evident that the Additional 
District Judge at Yeotmal has jurisdiction to 
entertain this matter. 

[8] It was argued by the learned counsel for 
the appellants that if resort is had to S. 13, 
General Clauses Act then S. 264 (l), Succession 
Act becomes meaningless. According to him, 
this section would read as follows if the aid of 
8. 13, General Clauses Act is invoked : “ The 
Distriot Judges shall have jurisdiction in grant¬ 
ing .... probates ..... in all cases within 
their districts. ” This, he says, makes nonsense 
of the section. 

[9] We do not think this is a proper applica¬ 
tion of S. 13. In the first place S. 13 is applied 
"unless there is anything repugnant in the sub¬ 
ject or context ”. In the next place, as we have 
explained, the term "District Judge" employed in 
the Succession Act is a term of art which is 
defined under S. 2 (bb). Therefore in interpret¬ 
ing S. 264 we have to substitute the definition 
given in S. 2 (bb) and when that is done S. 264 

(I) reads as follows: 

“The Judge of a principal civil Court of original 

jurisdiction shall have jurisdiction in granting. 

probates.in all cases within his district.” 

[10] Next when we call in aid S. 13, General 
Clauses Act we reach this position: the section 
as redrafted in the light of the definition and 
of 8.13 becomes: 

"The Judges of a principal civil Court of original 
jurisdiction shall have jurisdiction in granting . . . . 
probates , , .in all cases within their district.” 

When the section is redrafted in that way there 
is nothing incongruous in it. There is no reaeon 
'Why the singular must be converted into the 
plural in every case. Therefore, there is no need 
to turn ‘ distriot ’ into ' districts As we have 
said, S. 13 has to be applied so as not to occasion 
any repugnancy. 

til] There are not many judicial pronounce¬ 
ments on this point but the decision in Mt. Daho 
&uer v. Mt. Tural Dei, 3 pat. 609: (a. i. r. 

(II) 1924 Pat. 693) is in consonance with our view, 
and so also the decision in Ramasinha Rajput 
v. Murtibai , A. I. R. (lo) 1923 Nag. 41: (68 I. o. 
940) though the matter was not considered with 
any elaboration there: the judgment on the 
point in question consists of just one sentence. It 
is also to be observed that a case came up to the 
High Oourt in Mohammad Kasim v. Mt. Maz- 
harbi, I. L. R. (1948) Nag. 389: (A. I. R. (36) 1949 
Mag. 90), where an Additional Distriot Judge had 
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granted probate, and his jurisdiction to do so 
was not questioned in the High Court. 

[12] In addition to this, the distribution memo 
of the work in the Amraoti district clothes the 
Additional District Judge at Yectmal with juris¬ 
diction to grant probates in cases arising out 
of the revenue district of Yeotmal. Of course, 
that would not vest the Additional District Judge 
at Yeotmal with jurisdiction if in fact he had 
none, but it doe3 mean that when two interpre¬ 
tations are possible one should endeavour to 
decide in a way which would not unsettle a 
large class of litigation. As the Additional Dis¬ 
trict Judges have been exercising jurisdiction in 
these matters for many yearn we consider that 
if there was any doubt on the point then it 
should be resolved so as to hold that their juris¬ 
diction was proper. However, w’e do not think 
this i3 a case of pauch doubt because when the 
section is interpreted in the way we have inter¬ 
preted it there is little room left for any other 
view. 

[13] It is evident that the term 11 the District 
Judge" means the District Court in many places 
because the District Judge, when bo acts under 
these provisions of the Succession Act, acts as a 
Court. That we gather from S. 266 which refers 
to matters pending in his Court.” So also, Ss. 267 
and 268 refer to the Court of the District Judge. 
It is also relevant to observe that 8. 270 speaks 
of probate, etc., beiDg granted by a District 
Judge and not by the District Judge. Section 273 
(b) is even clearer in this respect. The proviso 
speaks of probates and letters of administration 
granted 

“by a District Judge, where the deceased at the time of 
hia death had a fixed place of abode Eituate within the 
jurisdiction of such Judge", etc. 

Now if only one Judge was contemplated one 
would have expected the definite article " the ” 
to have been used in that particular context. 
Therefore, there are indications in the Act that 
when the term " District Judge" is used it ba9 
reference not to a persona designata but to a 
Court, and that Court is the principal civil 
Court of original jurisdiction. 

[14] The learned counsel for the appellants 
referrsd us to a large number of other Acts in 
which the terms "District Judge" and "District 
Court" have been used. In some they specially 
define the terms, in others one has to reach 
the meaning by reference to the context. There¬ 
fore, it is not of muoh value to examine these 
others Acts. We are concerned here with the 
Indian Succession Act and with the special 
definition given in thi9 Act. It will, therefore, 
only be a waste of time to try and compare it 
with other Acts where other conditions and other 

definitions obtain. 
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[lo] The appeal fails and ig dismissed with 

costa. 

K.s. Appeal dismissed. 


A. I. R. (36) 1949 Nagpur 410 [C. N. 165.] 

J. Sen J. 

Bhulkoo Ghnshja — Plaintiff — Appellant 

v. Mt. Hiriyabai — Defendant—Respondent. 

Second Appeal No. 656 of 1945. Decided on 10th 
February 1949, from appellate decree of Extra Addl. 
Diet. Jndge, Raipur, D/- 18th August 1945. 

(a) T. P. Act (18S2), S. 54 — Sale of immovable 
property worth not more than Rs. 100 by means of 
unregistered sale- deed — Deed does not transfer title 
but admissible to prove nature and quality of 
vendee’s possession — Vendee can fall back upon 
title by delivery of property — Delivery of posses¬ 
sion need not be contemporaneous with execution 
of deed—Registration Act (1908), S. 49. 

In the case of a sale of immovable property worth not 
more than Rs. 100 by means of an unregistered sale 
deed, it i3 not necessary that delivery of possession 
should be contemporaneous with the execution of the 
sale-deed, and the sale would be valid even if posses¬ 
sion of property is delivered in pursuance of the 
sale deed some time after its executioe. A mere existence 
of an unregistered instrument does not prevent the 
vendee from falling back upon hie title by the delivery 
of property. By mere delivery of property the vendee 
acquires a complete title and there is no reason why 
the fact that in addition to a good title to delivery he 
has a bad title by an unregistered instrument should 
prejudice him. The sale deed does not transfer title to 
the property in suit iu favour of the vendee. The deed, 
however, is admissible for the purpose of proving the 
nature and quality of possession of the vendee: Case law 
relied ok. [Paras 12, 13. 14] 

Annotation: ('45-Com ) T. P. Act, S. 54, N. 21, 
Pts 9, 10. 

(b) T. P. Act (1832), S. 53A _ Section gives part 
performer right to resist dispossession—He has 
remedy if dispossessed. 

Section 53A creates a defence. But it gives the part 
performer a right to resist dispossession, and if. in 
point of fact, he is forcibly ejected, he ha3 his remedy. 
Were it otherwise the shield would be useless against 
resolute men who relied on the strong arm, not of the 
law, but of force: S. A. No. 511 of 1936 (Nag ), Rel. on. 

(Para 18] 

Annotation: (’45-Com ) T. P. Act, S. 53A, N. 13, 
Pte. 5 to 7. 

M. Y. Shareef — for Appellant. 

\V. K. Sheoray — for Respondent. 

Judgment. —This ig a plaintiff’s appeal and 
arises out of a suit for posseseion and mesne 
profits of certain fields situate at mouza ReDga 
Kathera in Drug tahsil. The claim was decreed 
by the trial Court, but, on appeal, the decree of 
the trial Court was set aside and the plaintiff’s 
suit wa 3 djgmi3.sed. Hence this appeal by the 

plaintiff. 

[la] The question for decision in this appeal is 
whether the plaintiff has established his title to 
the property in suit. 


A. I. R. 

[2] One Dhimar is an occupancy tenant of 
seven plots with an acreage of 8.5 acres, rental 
RB.-5 8-0, Bituate at mouza Renga Kathera. The 
helding included plots Nos. 108 and 176. Ex¬ 
hibit D 1 is a chakbandi patta which was grant¬ 
ed to Dhimar by the consolidation officer and it 
was to come into force from 1st June 1937. 
Dhimar sold nearly half of his holding, area 4.31 
acres, rental R9. 2 12 0, for Rs. 165 to Mt. Hiriya- 
bai (defendant), who is the lambardar of the 
village, under a sale-deed (Ex. D-2), dated 14th 
March 1940. Plots Nos. 103/1, area 0.52 and 
176/l, area 0 43 , were some of the plots sold to 
Hiriyabai and they are the plots in dispute. 
These facta are admitted by the parties. 

[2a] The sale-deed is unregistered. The title of 
defendant is derived under the sale deed. The 
plaintiff also claims title through Hiriyabai. The 
fact that the sale-deed i3 unregistered does not 
in any way affect the title of Hiriyabai or the 
title, if any, of the plaintiff derived from her. 

[3] Ap Hiriyabai was the lambardar of the 
village, the plots purchased by her under the 
sale deed Ex. D-2 dated 14th March 1940, became 
her khudkasbt. According to the plaintiff, on 
20 th June 1940, Hiriyabai leased out orally the 
plots which she had purchased to Jhadu, her 
sister’s son. The lease in favour of Jhadu was 
denied by the defendant Hiriyabai, but it has 
been found by both the Courts that she had 
created Jhadu a tenant on 20th June 1940. This 
finding was not challenged by Hiriyabai in the 
first appellate Court and is supported by the 
entries in the revenue papers. 

[4] There is no direct evidence as regards the 
lease by Hiriyabai to Jhadu. Neither of them 
has been examined as a witness in the case. 
Bhulku, the plaintiff, and Sumaru (P. W. 3) 
refer to the lease, but it is not clear from their 
evidence whether the lease was granted to Jhadu 
in their presence. There is, however, sufficient 
documentary evidence to prove the lease. 

[4a] In ex. P-3, jaraabandi of mouza Renga 
Kathera for the year 1910 41, Jhadu is recorded 
as an occupancy tenant of seven plots with an 
area of 4.31 acres, rental Rs. 2-12 o. Among these 
plots are plots Nos. 109/1 and 176/1, which are 
the subject-matter of this appeal. Jhadu is re¬ 
corded as an occupancy tenant of these plots. 
In the remarks column it is noted that Hiriya¬ 
bai purchased the land for Rs. 165 on 14th 
March 1940 and sold the same to Jhadu for 
Rs. 165 on 20th June 1940. In the jamabandi 
for the subsequent year 1941-42 (Ex, P 4) also 
Jhadu is shown as the occupancy tenant of the 
plots in dispute. Exhibit P-5 is the panchsala 
khasra for the years 1940 41 to 1944-45 regarding 
plots Nos. 29/1 and 29/2. Dhimar is shown as an 
occupancy tenant in the year 1940-41. In column 
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No. 11 there ia reference to the sale to Hiryabai 
lor Ba. 165 on 14th March 1940 and thereafter to 
the creation of Jhadu as tenant of the land on 
20th June 1940 under a receipt. The remarks 
«,re the same aa in Ex. P 3. In the year 1941-42 
■the entry regarding tenancy ia corrected and 
Bhulkhu (plaintiff) is shown aa the occupancy 
tenant and that continues in the subsequent 
years 1942-43 and 1943-44. 

[4b] There is oral evidence to prove that Jhadu 
was in possession - as a tenant for'two years, 
1940 41 and 1941-42. That evidence haa been 
believed by the Courts below. 

[4cl The finding that Jhadu was created a tenant 
on 20th June 1940 by Hiriyabai is supported by 
ample evidence. It must accordingly be held, aa 
found by the Courts below, that Jhadu waa 
made a tenant of the plots in suit by Hiriyabai. 

[5l The plaintiff claimed that Jhadhu sold 
the fields, namely, Nos. 109/1 and 176/1, to him 
for Rs. 47 under the sale deed (Ex. P-6), dated 
21 st April 1942. The title of the plaintiff ia baaed 
upon this sale deed. According to the plaintiff, he 
waa in possession of the plots till 1st November 
1943 when he waa dispossessed by the defendant 
who removed the crops which were standing 
on the plots in dispute. He accordingly filed a 
suit on 17th December 1943 for possession and 
mesne profits for Be. 100. 

[6a] As the plaint waa defective and did not 
'contain particulars about the title of Jhadu, an 
amended plaint wa9 filed on 9th August 1944, 
giving the necessary particulars regarding the 
title of the plaintiff and the person from whom 
it waa derived. 

[5bl In her written statement dated 12 th April 
1944, Hiriyabai admitted that Dhimar was the 
occupancy tenant of the plots in suit and other 
plots and that he had sold her 4.31 acres out of 
the said fields including the fields in suit under 
the sale deed (Ex. D-2), dated 14th March 1940. 
She denied that the plota in suit ever belonged 
to Jhadu or that the plaintiff had been in pos¬ 
session thereof. She contended that as the sale 
deed was unregistered, it was not admissible in 
evidence. She deniod her liability for mesne 
profits and stated that in any case it could not 
be more than Bs. 20. 

[6] The trial Court found that the plots in 
suit originally belonged to Dhimar who had 
sold them along with other plots to Hiriyabai 
under the sale deed dated i4th March 1940, that 
Jhada was a tenant of the plots in suit and had 
sold the plots to the plaintiff under the sale 
deed dated 21st April 1942. The Court further 
found that as the sale deed dated 2lst April 
1942 was not registered, it did not convey 
any title to the plaintiff, but that it wsb 


admissible in evidence to prove the nature 
and quality of his possession. The trial Court 
held that as the plaintiff had been put in posses¬ 
sion of the plot3 in suit, he got a valid title, and 
decreed bis claim for possession and awarded 
him Rs. 35 as mesne profits. 

[7j The lower appellate Court found that 
Jhadu was the occupancy tenant of the plots in 
suit. It, however, found that the plaintiff had 
failed to prove that there was an oral sale coup¬ 
led with delivery of possession. The Court 


accordingly held that the plaintiff did not obtain 
any title and was not entitled to a decree for 
possession or mesne profits. The decree of the 
trial Court was reversed .and the plaintifi’s suit 
was dismissed with costs. It is against this 
decree that the present appeal ha9 been filed. 

[8l From the evidence it appears that Jhadu- 
ram was a roving idler. Presumably, with the 
object of stopping his vagrancy and settling him 
in life, his aunt Hiriyabai gave him some land 
which included tbe plots in suit. Jhadu cultiva¬ 
ted the land for two years, namely, 1910-11 and 
1941-42, as i9 clear from the jamabandis (Exs. 
P-3 and P-4) for those years. He, however, sold 
the plots in suit to Bhulkhu for Rs. 47 under 
the unregistered sale deed, dated 21st April 1942. 
The 9 sle deed has been duly proved by Jaipal 
(p. w. 2), the scribe of the document, and by 
Bhulkhu (P. W. 1), the buyer. Bhulkhu stated 
that he cultivated the land in 1942 and reaped 
the crops of that year ; next year he cultivated 
the land and had sown the crops but they were 
forcibly removed by tbe defendant. To the same 
effeot is the evidence of Sumaru (p. W. 3) and 
Baidu (P. W. 4). The relations between the 
defendant and Sumaru are not good, for he 
admits that he is not on dining terms with her ; 
but his evidence has been believed by the trial 
Court because it is supported by the evidence of 
Baidu and the entries in the revenue papers. 
Baidu has his land adjacent to the land in suit 
and there is nothing in his cross-examination to 
suggest that he is in any way hostile to the 
defendant or interested in the plaintiff. 

[8a] Tbe evidence adduced by tbe defendant 
regarding her possession over the land in suit 
in the years 1942 and 1943 has been disbelieved 
by the trial Court. Jagadish (D. W. l) is not a 
reliable witness. He stated in his evidence that 
he attested the sale deed (Ex. D-2), dated 14th 
March 1940, but when the deed was shown to 
him, he bad to admit that it did not boar his 
signature. Gumani (D. W. 2) stated tba- ever 
eince the sale of the land by Dhimar to Hiriya¬ 
bai, she had been in possession of it continu- 
ously. This evidence is contrary to the entries 
in the jamalandis which show that Jbadu was 
in possession for two years, namely, 1940-41 and 
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1941.42. The evidence adduced by the defendant 
has been rightly disbelieved. 

[9] In the jamabandi (Ex. P-l) of mouza 
Renga Kathera for the year 1942-43, Bhulkhu is 
recorded aa the occupancy tenant of the plots in 
suit along with other plots. In the remarks 
column it is noted that fields with a rental of 
0-6-0 had been purchased by Bhulkhu from 
Jhaduram Kanwar on 21st Appril 1942 without 
the consent of the malguzar. Plots Nos. 108/1 
and 176 /1 are mentioned as the plots sold. The 
rental of these plots, namely 0 - 6 - 0 , ig mentioned 
in the sale deed (ex. P-6 ), dated 2lst April 1942. 
In the panchsala khasra (Ex. P-2), for the years 
1940-41 to 1944-45, Jhadu is recorded as the occu¬ 
pancy tenant in the year 1940-41, but in the year 
1942-43 Bhulkhu is recorded as an oocupancy 
tenant by purchase. There is thus no doubt that 
Bhulkhu wag in possession of the land ever since 
hig purchase till he was dispossessed on 1-11-1943 
by the defendant who removed the crops which 
were standing on the land in suit. ' 

[10] The sale of the land in suit in favour of the 
plaintiff on 2lst April 1942 was for Rs. 47 under an 
unregistered sale deed (Ex. P-6), dated 2lst April 
1942. The question for deoision is whether the 
sale of the land to the plaintiff has been duly 
proved. 

[loal Paragraph 3 of S. 54, T. P. Act, 1832, enacts 
that in the case of tangible immovable property, 
of a valuo less than one hundred rupees, such 
transfor may be made either by a registered in¬ 
strument or by delivery of the property. Delivery 
of tangible immovable property takes place when 
the seller places the buyer, or such person as he 
directs, in possession of the property. 

[ll] The sale deed dated 2lst April 1942 did not 
transfer any title to the plaintiff because it was 
not registered. The question, therefore, is whe¬ 
ther there was an oral sale coupled with delivery 
of the property. The evidence of Bhulkhu (p. w. 
1 ) and of Jaipal (P. w. 2) proves that there was 
a .sale. They, however, did not state that posses- 
sion of the land sold was delivered by Jhaduram 
to Bhulkhu at the time of the sale or immediate¬ 
ly afterwards. There is, however, ample evidence 
on the record to prove that plaintiff was in 
possession of the land pursuant to the sale. That 
the plaintiff was in possession of the land in the 
year 1942-43 is amply proved by the oral and 
documentary evidence on the record. 

[12l In Mohammad Yaquoob Ally v. Chhotey 
Lai , A. I. R- (26) 1939 Pat. 218: (179 I. 0 . 683), it 
was held that in the case of a sale of immovable 
property worth not more than rs. 100 , by means 
of an unregistered sale deed, it is not necessary 
that delivery of possession should be contempor¬ 
aneous with the execution of the sale deed, and 
that the sale would be valid even if possession of 


property is delivered in pursuance of the sale 
dead some time after its execution. I respectfully! 
agree with the decision. 

[13] The sale deed (ex. P-6), dated 21st April 
1942, did not transfer title to the property in suit in 
favour of the plaintiff. The deed, however, is 
admissible for the purpose of proving the nature 
and quality of possession of the plaintiff. 

[13a] In Varada Pillai v. Jeevarathnammal, 
43 Mad. 244: (A. I. R. (6) 1919 P. 0. 44), the Judicial 
Committee held that the recitals in the petition 
could not be uBed as evidence of gift but might 
be referred to as explaining the nature and 
character of the possession thenceforth held by 
the donee. This decision has been followed in a 
series of cases. 

[13b] In N. Appanna v. S. Venkatasami, 47 
Mad. 203: (A. I. R. ( 11 ) 1924 Mad. 292) the plaintiff 
claimed redemption of a usufructuary mortgage 
which wa3 not registered. The defendants set up 
an independent title in themselves and pleaded 
that the unregistered mortgage was inadmissible 
in evidence. The decision was that the deed, 
though unregistered, was admissible in evidence 
to show the character of the defendants’ posses¬ 
sion, and to show that the defendants had acquired 
only a limited interest as mortgagees by adverse 
possession. 

[I3cl In Subba Naidu v. Varadarajulu 
Naidu , I. L. R. (1947) Mad. 694: (A. I. R. (35) 1948 
Mad. 26), it was held that a deed of partition which 
was registered, and, being unregistered, could not 
under S. 49, Registration Act, 1909, "affect any 
immovable property comprised therein", could 
not be received as evidence of any transaction 
affecting such property; but it was admissible to 
prove the character of the defendant’s possession 
of the lands which were allotted to him under the 
deed of partition though such allotment was in¬ 
effectual for want of registration. 

[I3dl In Abdul Haq v. Muhammad Hashim, 
I. L. R. (1945) ALL. 921: (A. I. R. (33) 1946 ALL. 
200 ) the question was about the admissibility of 
certain partition chitthas. It was held that they 
did not amount to anything more than mere 
memoranda containing the list of shares which 
each of the parties got at the time of partition ; 
that these chitthas were signed by the parties in 
order to authenticate the list but did not in 
themselves constitute a deed of partition ; and 
that they did not 6ome within tbe purview of 
8. 17 (l) (b), Registration Act and did not re¬ 
quire registration. It was farther held that in a 
case where such partition chitthas were used not 
as documents which themselves effeoted partition 
but only to explain the title of certain persons in 
view of proviso 1 to S. 49, Registration Act, they 
could undoubtedly be used as evidence of a 
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collateral transaction not required to be effected there was a complete and valid sale of the pro- 


by a registered instrument. 

[ 18 e] In Vishwanath Ilaibatraov. Ranganath 
Dhondo, I. L. R. (1942) Bom. 695 : (a. i. R. (29) 
1942 Bom. 269), a lease in perpetuity was creat¬ 
ed by an unregistered dooument. The lessee 
held possession under the lease. It was held that 
the unregistered lease deed wa3 admissible to 
prove the nature and quality of the lessee’s 
possession and to prove that he had acquired 
permanent tenancy of the land by prescription. 

[I9fl In Tauqir Ali v. Ram Ratan Singh, 16 
Luck. 99 : (A. 1. R. (28) 1941 Oudh 4l), a sale 
deed by a mortgagor in favour of the mortgagee 
was invalid for want of registration. Mutation 
was, however, effected in favour of the vendee 
and there was sufficient evidence to show the 
nature of the transferee’s possession which chang¬ 
ed from that of a mortgagee to that of a vendee. 
It was held that the mortgage was extinguished 
and no suit for redemption could lie. 

[14] In a series of cases in the Court of 
the Judicial Commissioner, it was held that a 
mere existence of an unregistered instrument 
did not prevent the vendee from falling back 
upon his title by the delivery of property. 
It was observed that by mere delivery of pro¬ 
perty the vendee acquired a complete title and 
there was no reason why the fact that in 
addition to a good title to delivery he had a bad 
title by an unregistered instrument'should pre¬ 
judice him: Vide Mi. Rupa Telin v. Bisambar 
Teli , 8 C. P. L. R. 1 ; Thakurdas v. Sobha- 
chand , 12 N. L. R. 3 : (a.i.r. (2) 1915 Nag. 114) ; 
Dinanath v. Maribodhi, 12 N. L. R. 139: (A.I.R. 
(8) 1916 Nag. 93) and Harlalsa v. Bapu, 18 
N. L. R. 8 : (A. I. R. (9) 1922 Nag. 68). The view 
taken in these cases has not been departed from 
in this Court. 

[15] In Daival Piransha v.Dharma Rajaram, 
41 Born. 650 : (A. I. R. (d) 1917 Bom. 203) the 
plaintiffs claimed title to the property by deli¬ 
very of possession which was accompained by 
an unregistered deed of sale. The decision of 
the Division Bench was that the plaintiff bad 
established his title. The Judges constituting 
the Division Bench reached the same conclusion 
though on different grounds. Macleod J., was 
of opinion that in cases of transfer of property 
cinder the value of Rs. 100, if the transfer is 
effected by delivery of possession accompanied 
by an unregistered document, that dooument 
can be adduced in evidence in order to show 
what was the character of the possession given 
by the vendee of the land to the purohaser. 
Beaman J., on the contrary was of the opinion 
that neither the original unregistered sale nor 
the secondary evidenoe of it was admissible to 
support the plaintiffs’ allegation that in 1899 


perty in suit effeotuated by delivery of posses- 
sion. The difference between the two Judges arose 
due to divergence in interpretation of S. 4, 
T. P. Act, 1882, which enacts that the chapter 
and sections of the Act which relate to contracts 
shall be taken as part of the Contract Act, 1872, 
and Ss. 64, paras. 2 and 3, 59, ss. 107 and 123 shall 
be read as supplemental to the Registration Act, 
1908. 

[15a] I respectfully agree with the decision of 
Macleod J., which is in accordance with the deci¬ 
sions held in the Court of the Judicial Commis¬ 
sioner. 

[16l I hold that in this case there was a sale 
of the land accompanied by delivery of posses¬ 
sion of the property sold and the existence of 
an unregistered sale deed (Ex. P 6), dated 2lst 
April 1942, did not affect the title of the plain¬ 
tiff over the land in suit. The plaintiff accord¬ 
ingly is entitled to a decree for possession and 
mesne profits. The trial Court had awarded 
rs. 35 as mesne profits. 

[ 16 a] Thersis evidence to support the finding. 
The lower appellate Court has not given any find- 
ing regarding mesne profits, presumbly because 
the Court wa3 of opinion that the plaintiff was 
neither entitled to possession nor to mesne profits. 
The award of mesne profits made by the trial 
Court was based on evidence and was neither 
excessive nor unreasonable. I affirm the finding 
of the trial Court as regards the quantum of 
mesne profits awardable to the plaintiff. 

[17] There are two other reasons why the 
claim of the plaintiff must succeed. An occu- 
pancy tenant is entitled to transfer by sale his 
right in his holding to any other person under 
B. 12 (l) (c), 0. P. Tenancy Act, 1920. The land- 
lord has got a right of pre-emption under s. 12A 
of the Act. Jhaduram sold his holding to Bhul- 
khu as he was entitled to do under S. 12 (l) (c) 
of the Act. The defendant, who is the lambar- 
dar, was entitled to pre-empt the holding under 
S. 12 -A of the Act. She never did so. She was 
therefore not entitled to possession of the hold¬ 
ing, and as she foroibly dispossessed the plaintiff, 
he is entitled to be reinstated in possession. 

[18] The position of the defendant is no bet¬ 
ter than that of Jhaduram who had made the 
transfer in favour of the plaintiff. If Jhaduram 
also had [forcibly dispossessed the plaintiff, 
plaintiff would have been entitled to be reinsta¬ 
ted in possession. In Abdul Rashid v. Marott, 
S. A. No. 511 of 1936 d/- 2lst November 1938, the 
piaintiff, a lessee, based his title on a lease deed 
which was not registered. The question was 
whether he could sue to recover possession and 
invoke 8. 63-A, T. P. Act to his aid. The deci- 
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gion was that he could. The observations in that 

case may be usefully quoted here : 

“It (3. 53-A) creates a defence. But it gives the part 
performer a right to resist dispossession, and if, in 
point of fact, be is forcibly ejected, be has his remedy. 
iWere it otherwise the shield would be useless against 
resolute men who relied on the stroDg arm, not of the 
law but of force.” 

[19] The appeal is allowed with costs. The 
decree of the lower appellate Court is reversed 
and the decree of the trial Court is restored. 

D.H. Appeal allowed. 


A. I. R. (36) 1949 Nagpur 414 [C. N. 166.] 

Mangalmurti J. 


Vithoo Punjaji — Defendant — Appellant v. 
Thakurdas Kunjilal — Plaintiff — Respon¬ 
dent. 


Second Appeal No. 364 of 1944, Dicidc-d on 31tt 
August 1948, from appellate decree of 3rd Addl. Dist. 
Judge, Akola, D/-9th March 1914. 

(a) Civil P. C. (1908), S. 100— Erroneous finding 
of fact by first appellate Court — Evidence for con¬ 
sideration in support of finding— No defect in pro¬ 
cedure— Finding is final. 

There is no jurisdiction to entertain a second appeal 
on the ground of an erroneous finding of fact, however 
gross or inexcusable the error may seem to be. An 
erroneous finding of fact is different thing from an 
error or ddect in procedure. Where there is no error or 
defect in the procedure, the finding of the first appel¬ 
late Court upon a question of fact is finul if that Court 
had before it evidence proper for its consideration in 
support of the finding'. 18 Cal. 23 (1’. C.), Foil. 

[Para 4] 

Annotation : (’44-Com.) C. P. C, B. 100, N. £2, 


Pt. 2. 

(b) Berar Land Revenue Code (1928), Ss. 175, 
182 and 183—Occupant not to mean merely recorded 
occupant—Unrecorded occupant also to have right 
of pre-emption—Date of posting of notice at chaudi 
and proclamation in village to be taken to be the 
date of service for purposes of S. 182 (3). 

Occupant in S. 183 does not merely mean recorded 
occupant. All the other occupants in the survey- 
number have a right to pre-empt the interest transfer¬ 
red whether they are recorded occupants or net. The 
date of posting of the notice under S. 175 at the 
chaudi and the proclamation in the village would 
be the date of the service of notice on the occupant 
whose name is not recorded in the record of rights or 
register of mutation for the purposes of the suit under 
S. 182 (3). [Paras 5 and 6] 

(c) Civil P. C. (1908), O. 21, R. 72 — Sale by 
decree-holder without permission or in name of 
another after refusal of permission to bid— Sale is 
voidable and not void. 


Where the deoree-holder purchases without the per¬ 
mission of the Court the sale is not ipso facto void; the 
purchase is valid until it is set aside under O. 21, R. 72. 
Nor is the sale void because the decree-holder purchases 
tho nronerty in the name of another after leave to bid 
is refused to him: A. I. R* (9) 1922 P. C. 336 ; A. I. R. 
(8) 1916 Bora. 61 and 11 Bom. 588, Rel. on. [Para 9] 
Annotation : (’44-Com.) C. P. C., O. 21, B. 72, N. 9, 


Pt. 1. 


(d) Civil P. C. (1908), S. 100 — Finding of fact 
based on account books not regularly kept is bad. 

Finding of fact of the lower Court based on the 
entries in account books not regularly kept is bad: 
A. I. R. (1) 1914 Nag. 44, Rel. on. [Para 7] 

Annotation : (’44-Com.) C. P. C., S. 100, N. 53 r 
Pt. 2. 

V. V. Kelhar—tor Appellant. 

A. V. Khare and Y. R. Dongre—lor Respondent. 

Judgment.—The appellant purchased survey 
No. 152/2 of mauza Danapur, taluq Akot, dis¬ 
trict Akola, for'Rs. 1,900 from cne Mfc. Bana 
Bai. The respondent Thakurdas claiming to be 
an occupant of survey No. 152/1 brought this- 
suit to enforce his right of pre-emption. His suit 
was decreed by the trial Court and the appeal 
therefrom was dismissed by the learned Addi¬ 
tional District Judge, Akola. Hence,this appeal 
by the defendant Vithu. 

[2] With the leave of the Court the learned 
counsel for the appellant added the following 
ground to his memorandum of appeal on the day 
of the hearing of this appeal: 

“The lower appellate Court should have held that tho 
plaintiff was estopped from claiming possession and 
dismissed the suit.” 

[3] The factual part of this ground was put in 
issue in issue 1 (a) by the trial Court and its 
finding thereon was as follows: 

“I hold, therefore, that the defendant did not con¬ 
sult the plaintiff before the transfer in bis favour was 
made, and no undertaking was given by the plaintiff as 
alleged by the defendant (i. e. not to enforce his right 
of pre-emption). It is also not proved that he had 
consulted Maniklal and obtained an assurance from 
him.” 

The same point was raised in ground no. 5 in 
the memorandum of appeal filed in the Court of 
the Additional District Judge. This ground was, 
however, not pressed before that Judge and so 
there is no discussion about it in bis judgment. 
In para. 4 of that judgment the learned Addi¬ 
tional District Judge says : 

“I need not state the other pleas raised by the 
appellant as none of them was pressed in this ap¬ 
peal.” 

In para. 5 of his judgment he mentions the only 
points which were argued .before him and which 
he had to decide in the appeal. There is no men¬ 
tion of this point therein. So the finding of fact 
given by the trial Court has become final and 
the question of estoppel does not arise. 

[ 4 ] The learned counsel for the appellant 
drew my attention to the following statement 

made by Maniklal (P. W. 7) in his evidence. 

~ “Defendant or Kashiram had come to me to say that 
I should buy the field os I am a co- 3 barer. I had said 
that I did not want it.” 

This at the most means that the finding of fact 
which has become final was erroneous, but their 
Lordships of the Privy Council held in Durga 
Chowdharani v. Jewahir Singh Chowdhri % 18 
cal. 23 ; (17 I. A. 122 p. c.) that there is no 
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jurisdiction to entertain a second appeal on the 
ground of an erroneous finding of faot, however 
gross or inexcusable the error may seem to be. 
An erroneous finding of fact is different thing 
from an error or defect in procedure. Where 
there is no error or defect in the procedure, the 
finding of the first appellate Court upon a ques¬ 
tion of fact is final, if that Court had before it 
evidence proper for its consideration in support 
of the finding. The trial Court bad evidence of 
three witnesses on the point before it. It discus¬ 
sed it and held it to be improbable, inconsistent 
and contradictory. This finding was not chal¬ 
lenged in the argument in the Court of first ap¬ 
peal. So it has become final. There is, therefore, 
no basis of fact on which the question of estoppel 
can be raised. 

[5] Both the lower Courts have found that the 
respondent Thakurdas has been an occupant of 
survey no. 152/1 from the year 1931. The 
learned counsel for the appellant contends that 
as S. 176, Berar Land Revenue Code requires an 
occupant in a survey number who proposes to 
sell the whole or any portion of hi3'interest to 
give notice of his intention to all other occupants 
in the survey-number and S. 175 ibid provides 
that the notices referred to in S. 176 shall be 
given through the Tahsildar, who shall send a 
copy of the notice by registered post to every 
pereon whose name appears in the record of- 
rights or register of mutation as an ocoupant in 
the survey-number concerned, the occupant or 
occupants who get a right of pre emption under 
S. 183, Berar Land Revenue Code must be re¬ 
corded occupant or occupants since it would not 
otherwise be possible to serve a notice on him or 
them. This argument does not take into consi¬ 
deration the latter part of sub s. il) of S. 175 
ibid which requires the Tahsildar to cause a 
copy of the notice to be posted at the chaudi, 
and the contents thereof proclaimed by beat of 
drum in the village in which the survey-number 
is situated or in any village from which it is 
cultivated. That is the way in which notices are 
to be served to the other occupants in the 
survey-number whose names do not appear in 
the record.of.rights or register of mutation as 
occupants in the survey-number concerned. This 
will be clean from sub-s. ( 2 ) of S. 175 , Berar 
Land Revenue Code which is to the following 
effect: 

"When the Tahsildar has complied with the provi¬ 
sions of sub-s. (1), all occupants in the survey-number 
concerned shall bo deemed to have been fully served 
with notice of the intended transfers.” 

There will be no difficulty in the application of 
the provisions of eub-s. ( 3 ) of S. 182 ibid which 
require that the suit should be instituted within 
two months from the service upon the plaintiff 
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of notice in accordance with S. 175, Borar Land 
Revenue Code because the date of posting of the' 
notice at the chaudi and the proclamation in the 
village would be the date of the service of the! 
notice on the occupant whose name is not re¬ 
corded in the record-of rights or register of muta-, 
tion. 

[6] For the purposes of Chap. 14 which deals 
with pre-emption S. 173, Berar Land Revenue 
Code defines “occupant in a survey-number” as 
a person having the right of an occupant, whe¬ 
ther in hig sole right or jointly with others, in 
that survey-number, or in any portion of it. If 
the legislature had intended to limit the right of 
,pre-emptiou to recorded occupants they would 
have easily said so. It is clear from all this that; 
in S. 183, Berar Land Revenue Code occupant 
does not merely mean recorded occupant, and 
“all the other occupants in the survey-number” 
have a right to pre empt the interest transferred 
whether they are recorded occupants or not. 

[ 7 ] The learned counsel for the appellant then 
challenged the finding of fact that the respon¬ 
dent Thakurdas is an' occupant of survey No. 
152/l on the ground that it is mainly based on 
account-books which according to the trial Court 
were not regularly kept. About the accouut- 
booka the trial Court remarked: “It can be said, 
therefore, that they are not regularly kept.” 
This is a correct remark as the respondent 
Thakurdas (p.^w. 1 ) saja that the writing of the 
pacci ia done after 4 months to 2 years from the 
kachhi, and though in the witness-box on 20 tb 
April 1942 he said that he kept no kachhi ho 
made an application on 2lst April 1942 for per¬ 
mission to file and produce the kachhi of the 
accounts which was opposed by the defendant 
and rejected by the trial Court. The rejection of 
that application was right, and it is clear that 
the account-books are not regularly kept. So the 
entries in those account books are not relevant 
under S. 34,* Evidence Aot which requires that 
the account books should be regularly kept in 
the course of business. The Court of first appeal 
has taken into consideration the entries in those 
account-books in order to arrive at the finding 
that the plaintiff-respondent Thakurdas is an 
occupant. This was illegal, and the finding of 
the lower appellate Court on the basis of tho en-l 
tries in those account books is bad; Mukundram 
v. Dayaram, 10 N. L. R. 44 at p. 50: (A, I. B. 
(1) 1914 Nag. 44). 

[6] In order to arrive at a finding on that 
point not only the entries in the account-books 
will have to be excluded but also the kabuliyats 
which were excluded from consideration by the 
learned Additional Distriot Judge. I shall also 
attach no importance to the receipts Exe, P .-10 
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and P-ll as the payments were made within 
3 months of the filing of the suit, and it could be 
said that the plaintiff intentionally did so in 
order to support his case. The revenue papers on 
record are not inconsistent with the story of the 
plaintiff that the sale wa3 benami and so I attach 
very little importance to the entries in those 
revenue papers also. The most important evi¬ 
dence is that of Sh. Munir (p. w 6) who was 
the former owner of the field which was sold by 
auction. He says that it was purchased by the 
plaintiff benami in the name of Mapiklal, and 
the plaintiff ha3 been in possession and cultivat- 
ing it since the sale. He (p. w. 6) has about 1 acre 
land in it still, and so he is expected to know who 
is in possession of the field. His evidence is sup-' 
ported by that of Maniklal (P.W.7) and Thakur- 
das (p. w. l). All thi3 is also supported by the 
following written statement of the defendant 
Vithu : 

“He (Ki3an) knew that the plaintiff or his brother 
or uncle wa3 a co occupant and that he had a right of 
pre-emption. Defendant l’s karta 6on Kisan gave 
reply to Kashiram that he could not purchase the field 
aa Maniklal or plaintiff or Kanayalal is entitled to pre¬ 
empt the field in suit.” 

This was before the sale dated 15th April 1940, 
and it means that the plaintiff was making some 
claim even before that date. The delay in get- 
ting Thakurdas’s name recorded in the revenue 
papers is explained by the fact that he had pur¬ 
chased the property through Maniklal without 
the permission of the Court. The evidence dis¬ 
cussed above is sufficient to justify the finding 
that the plaintiff had purchased the field in suit 
through and in the name of Maniklal at the auc¬ 
tion and that he was the occupant. 

[9] The learned counsel for the appellant then 
relying on sub-r. (l) of R. 72 of Order 21, Civil 
P. C. contended that as the deoree-holder had 
not taken permission of the Court forbidding the 
purchase of the property by him wa3 void and it 
oould not make him the occupant of the field. 
Sub-rule (3) of that rule, however, dearly gives 
the Court a discretion to set aside the sale on the 


application of the judgment debtor or any other, 
person whose interests are affected by the sale. 
This shows that sale is voidable and not void, 
and it is good until it is set aside. This has been 
laid down by their Lordships of the Privy Counoil 
in Bai Radha Krishna v. Bisheshar Sahay 
1 Pat. 733: (A. I. r. (9) 1922 P. c. 33G), wherein 
they made the following remarks : 

"Upon the construction of this neotion it is evid 
that a purchase by a decree-holder who has notobtaii 
permission is not void nor a nullity, but is only to ba 
avoided on the application of the judgment-debtor or 
some other person iterested.” 

Where a decree-holder purchases without the 
permission of the Court, the sale is not absolutely 
void, but merely voidable; Ganesh Narayan v. 
Gopal Vishnu, 41 Bom. 357: (A. i.-r, (3) 1915 
Bom. 61 ). The words "the Court may, if it thinks 
fit set aside the sale" show that a purchase by a 
decree-holder without permission is not ipso 
facto void; the purchase is valid until it is set 
aside under this rule; Chintamanrav Natu v. 
Vithabai, 11 Bom. 583. Nor is the sale void 
because the decree holder purchases the property 
in the name of another after leave to bid is re<> 
fused to him. The sale is merely voidable; Kai 
Radha Krishna v. Bishesar Sahay , 1 Pafc. 733 . 
(A. I. R. (9) 1922 P. 0. 336). 

[ 10 ] The learned counsel for the appellant then 
contended that the plaintiff could not bring the 
suit in view of the provisions of s. 65, Civil P. 0 
That section reads thus : 

“No suit shall be maintained against any person 
claiming title under a purchase certified by the Court 
in such manner as may be prescribed on the g r0Qn( J 
that the purchase was made on behalf of the plaintiff 
or on behalf of some one through whom the plaintiff 
claims.” 1,0 

The defendant in this case, however, does not 
olaim his ti^le under the purchase certified by the 
Court and so that section has no applioation to 
the present case. 

[ 11 ] The result, therefore, is that the appeal 
fails and is hereby dismissed with costs, 

D - H. Appeal dismissed. 
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